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FOREIGN SOVEREIGN IMMUNITIES ACT 
AND AMENDMENTS 


Introduction 


Enacted in 1976, the Foreign Sovereign 
‘Immunities Act was intended to facilitate and 
depoliticize litigation against foreign states, and to 
minimize the impact of such suits on foreign 
relations. The Act was designed to provide 
comprehensive clarification as to when parties had 
recourse to the courts when asserting claims against 
foreign states. It was also intended to set firm 
standards for when a foreign state could assert the 
defense of sovereign immunity, and to provide a 
means for successful plaintiffs to satisfy judgments 
against foreign states. 


The Act included provisions designed to: 
e Codify the "restrictive" principle of sovereign 
immunity whereby a sovereign state may only 


claim such immunity for a state’s public acts, 
and not for its commercial or private acts; 


XXVil 


e Insure that the "restrictive" principle of 
sovereign immunity was applied in United 
States courts by transferring the determination 
of sovereign immunity from the executive to 
the judicial branch, a practice followed in 
virtually every other nation; 


e Provide a statutory procedure for making 
service on, and obtaining in personam 
jurisdiction over, a foreign state, making 
unnecessary the seizure and attachment of 
foreign government assets to obtain 
jurisdiction; 


e End the absolute immunity of foreign 
government assets from execution. 


The Foreign Sovereignty Immunities Act 
Amendments of 1988 extended the Act to the 
important area of commercial arbitration. It 
prohibited the use of the act of state doctrine as a 
defense against the enforcement of commercial 
arbitration orders, confirmation of arbitral awards, 
and the execution of judgments based on orders 
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confirming such awards. The Amendments also 
granted federal courts jurisdiction over foreign 
governments in certain conditions when enforcing 
commercial arbitration agreements. 


The Act was further amended by Section 221 of 
the Antiterrorism and Effective Death Penalty Act of 
1996 that provided exceptions to the jurisdictional 
immunity of foreign states for acts of torture, 
extrajudicial killing, aircraft sabotage, and hostage 
taking. Technical corrections made to this provision 
in 1997 clarified that suits could be brought in 
United States courts seeking monetary damages for 
terrorist acts where either the victim or the surviving 
claimant was an American citizen. In 1998, another 
amendment provided for exceptions to immunity 
from attachment or execution. 


William H. Manz 

St. John’s University 
School of Law 
Jamaica, NY 

July 2000 
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Document No. 1 


PUBLIC LAW 94-583—OCT. 21, 1976 90 STAT. 2891 


Public Law 94-583 
94th Congress 
An Act 


To define the jurisdiction of United States courts in suits against foreign states, Oct. 21, 1976 
the circumstances in which foreign states are immune from suit and in which (H.R. 11315) — 
execution may not be levied on their property, and for other purposes. i 


Be it enacted by the Senate and House of Representatives of the 
United States of America in Congress assembled, That this Act may Foreign 
be cited as the “Foreign Sovereign Immunities Act of 1976”. Sovereign 
Src. 2. (a) That chapter 85 of title 28, United States Code, is Immunities Act 
amended by inserting immediately before section 1331 the following aaa ante 


new section: 

“§ 1330. Actions against foreign states 28 USC 1330. 
“(a) The district courts shall have original jurisdiction without Jurisdiction. 

regard to amount in controversy of any nonjury civil action against a 

foreign state as defined in section 1603(a) of this title as to any claim Post, p. 2892. 

for relief in personam with od ey to which the foreign state is not 

entitled to immunity either under sections 1605-1607 of this title or 

under any applicable international agreement. 
“(b) Personal jurisdiction over a foreign state shall exist as to every 

claim for relief over which the district courts have jurisdiction under 

subsection (a) where service has been made under section 1608 of this 

title. ; Post, p. 2894. 
“(c) For purposes of subsection (b), an appearance by a foreign 

state does not confer personal jurisdiction with respect to any claim 

for relief not are out of any transaction or occurrence enumerated 

in sections 1605-1607 of this title.”. . 
(b) By inserting in the chapter analysis of that chapter before— 

“1331- Federal question ; amount in controversy ; costs.” 

the following new item: 

“1330. Action against foreign states.” 


Sec. 3. That section 1332 of title 28, United States Code, is amended 
by striking subsections (a) (2) and (3) and substituting in their place 
the following: 

“(2) citizens of a State and citizens or subjects of a foreign 
state ; 

“(3) citizens of different States and in which citizens or sub- 
jects of a foreign state are additional parties; and 

“(4) a foreign state, defined in section 1603(a) of this title, as 
plaintiff and citizens of a State or of different States.”. 

Sec. 4. (a) That title 28, United States Code, is amended by insert- 
ing after chapter 95 the following new chapter: 


“Chapter 97.—JURISDICTIONAL IMMUNITIES OF FOREIGN 
STATES 


“Sec. 

“1602. Findings and declaration of purpose. 

“1608. Definitions. 

“1604. Immunity of a foreign state from jurisdiction. 

“1605. General exceptions to the jurisdictional immunity of a foreign state. 
“1606, Extent of liability. 


90 STAT. 2892 


28 USC 1602. 


28 USC 1603. 


28 USC 1604. 


28 USC 1605. 
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“1607. Counterclaims. han 
“ap Wiivaet ine > fault, 
iy Penis Beak attendee and execution of property of a foreign state. 
“1610. Exceptions to the immunity from attachment or execution. 
“1611, Certain types of property immune from execution, 
“$1602. Findings and declaration of purpose 
“The Congress finds that the determination by United States courts 
of the claims of foreign states to immunity from the jurisdiction of 
such courts would serve the interests of justice and would protect the 
rights of both foreign states and litigants in United States courts. 
Under international law, states are not immune from the jurisdiction 
of foreign courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the satisfaction 
of judgments rendered against them in connection with their commer- 
cial activities. Claims of foreign states to immunity should henceforth 
be decided by courts of the United States and of the States in con- 
formity with the principles set forth in this chapter. 
“$1603. Definitions 
“For purposes of this chapter— : 
*(a) A ‘foreign state’, except as used in section 1608 of this title, 
includes a political subdivision of a foreign state or an agency or 
instrumentality of a foreign state as defined in subsection (b). 
“(b) An ‘agency or instrumentality of a foreign state’ means 
any entity— 
“(1) which is a separate legal person, corporate or other- 
wise, and 
“(2) which is an organ of a foreign state or political 
subdivision thereof, or a majority of whose shares or other 
ownership interest is owned by a foreign state or political 
subdivision thereof, and 
“(3) which is neither a citizen of a State of the United 
States as defined in section 1332 (c) and (d) of this title, nor 
created under the laws of any third country. 
“(c) The ‘United States’ includes all territory and waters, con- 
tinental or insular, subject to the jurisdiction of the United States. 
“(d) A ‘commercial activity’ means either a regular course of 
commercial conduct or a particular commercial] transaction or act. 
The commercial character of an activity shall be determined by 
reference to the nature of the course of conduct or particular 
transaction or act, rather than by reference to its Purpose. 
“(e) A ‘commercial activity carried on in the United States by 
a foreign state’ means commercial activity carried on by such state 
and having substantial contact with the United States. 


“$1604. Immunity of a foreign state from jurisdiction 


_ “Subject to existing international agreements to which the United 
States is a party at the time of enactment of this Act a foreign state 
Shall be immune from the jurisdiction of the courts of the United 
States and of the States except as provided in sections 1605 to 1607 of 
this chapter, 


“$1605. General exceptions to the jurisdictional immunity of a 
foreign state 


*(a) A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 

(1) in which the foreign state has waived its immunity either 

explicitly or by implication, notwithstanding any withdrawal of 
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the waiver which the foreign state may purport to effect except 
in accordance with the terms of the waiver; 

“(2) in which the action is based upon a commercial activity 
carried on in the United States by the foreign state; or upon an 
act performed in the United States in connection with a commer- 
cial activity of the foreign state elsewhere; or upon an act outside 
the territory of the United States in connection with a commercial 
activity of the foreign state elsewhere and that act causes a direct 
effect in the United States; 

*(3) in which rights in property taken in violation of inter- 
national law are in issue and that property or any property 
exchanged for such property is present in the United States in 
connection with a commercial activity carried on in the United 
States by the foreign state; or that property or any property 
exchanged for such property is owned or operated by an agency or 
instrumentality of the foreign state and that agency or instru- 
mentality is engaged in a commercial activity in the United States; 

“(4) in which rights in property in the United States acquired 
by succession or gift or rights in immovable property situated in 
the United States are in issue; or 

“(5) not otherwise encompassed in paragraph (2) above, in 
which money damages are sought against a foreign state for 
personal injury or death, or damage to or loss of property, 
occurring in the United States and caused by the tortious act or 
omission of that foreign state or of any official or employee of that 
foreign. state while acting within the scope of his office or employ- 
ment; except this parngreph shall not apply to— 

“(A) any claim based upon the exercise or performance or 
the failure to exercise or perform a discretionary function 
regardless of whether the discretion be abused,or 

*(B) any claim arising out of malicious prosecution, abuse 
of process, libel, slander, misrepresentation, deceit, or inter- 
ference with contract rights. 

“(b) A foreign state shall not be immune from the jurisdiction of 
the courts of the United States in any case in which a suit in admiralty 
is brought to enforce a maritime lien against a vessel or cargo of the 
foreign state, which maritime lien is based upon a commercial activity 
of the foreign state: Provided, That— 

“(1) notice of the suit is given by delivery of a copy of the 
summons and of the complaint to the person, or his agent, having 
possession of the vessel or cargo against which the maritime lien 
1s asserted; but such notice shall not be deemed to have been 
delivered, nor may it thereafter be delivered, if the vessel or cargo 
is arrested pursuant to process obtained on behalf of the party 
bringing the suit—unless the party was unaware that the vessel or 
cargo of a foreign state was involved, in which event the service 
of process of arrest shal] be deemed to constitute valid delivery of 
such notice; and : 

“(2) notice to the foreign state of the commencement of suit 
as provided in section 1608 of this title is initiated within ten days 
either of the delivery of notice as provided in subsection (b) (1) 
of this section or, in the case of a party who was unaware that the 
vessel or cargo of a foreign state was involved, of the date such 
party determined the existence of the foreign state’s interest. | 

Whenever notice is delivered under subsection tb) (1) of this section, 
the maritime lien shall thereafter be deemed to be an in personam 


90 STAT. 2893 


Suit in admiralty. 


Notice. 


90 STAT. 2894 


28 USC 1606. 


28 USC 1607. 


28 USC 1608. 
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claim against the foreign state which at that time owns the vessel or 
cargo involved: Provided, That a court may not award eM 
against the foreign state in an amount greater than the value of the 
vessel or cargo upon which the maritime lien arose, such value to be 
determined as of the time notice is served under subsection (b) (1) of 
this section. 
“$1606. Extent of liability 

“As to any claim for relief with respect to which a foreign state is 
not entitled to immunity under section 1605 or 1607 of this chapter, 
the foreign state shall be liable in the same manner and to the same 
extent as a private individual under like circumstances; but a foreign 
state except for an agency or instrumentality thereof shall not 
liable for punitive damages; if, however, in any case wherein death 
was caused, the law of the place where the action or omission occurred 

rovides, or has been construed to provide, for damages only punitive 
in nature, the foreign state shall be liable for actual] or compensator 
damages measured by the pecuniary injuries resulting from such deat 
which were incurred by the persons for whose benefit the action was 
brought. 


“§ 1607. Counterclaims 


“In any action brought by a foreign state, or in which a foreign state 
intervenes, in a court of the United States or of a State, the foreign 
state shall not be accorded immunity with respect to any 
counterclaim— 

“(a) for which a foreign state would not be entitled to 
unmunity under section 1605 of this chapter had such claim been 
erpeee in a separate action against the foreign state; or 

“(b) arising out of the transaction or occurrence that is the 
subject matter of the claim of the foreign state; or 

“(c) to the extent that the counterclaim does not seek relief 
exceeding in amount or differing in kind from that sought by the 
foreign state. 


“§ 1608. Service; time to answer; default 


i (e Service in the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a for- 
eign state: 

“(1) by delivery of a wopy of the summons and complaint in 
accordance with any special arrangement for service between the 
plaintiff and the foreign state or political subdivision; or 

“(2) if no special arrangement exists, by delivery of a copy 
of the summons and complaint in accordance with an applicable 
international convention on service of judicial documents; or 

“(3) if service cannot be made under paragraphs (1) or (2), 
by ag are copy of the summons and complaint and a notice of 
suit, together with a translation of each into the official language 
of the foreign state, by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the clerk of the court 
to the head of the ministry of foreign affairs of the foreign state 
concerned, or ; 

“(4) if service cannot be made within 30 days under para- 
graph (3), by sending two copies of the summons and complaint 
and a notice of suit, together with a translation of each into the 
official language of the foreign state, by any form of mail requir- 
ing a signed receipt, to be addressed and dispatched by the clerk 
of the court te the Secretary of State in Washington, District of 
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Columbia, to the attention of the Director of Special Consular 
Services—and the Secretary shall transmit one copy of the papers 
through diplomatic channels to the foreign state and shall send 
to the clerk of the court a certified copy of the diplomatic note 
indicating when the papers were transmitted. 
As used in this subsection, a ‘notice of suit’ shall mean a notice 
addressed to a foreign state and in a form prescribed by the Secretary 
of State by regulation. 

“(b) Service in the courts of the United States and of the States 
shall be made upon an agency or instrumentality of a foreign state: 

“(1) by delivery of a copy of the summons and complaint in 
accordance with any special arrangement for service between the 
plaintiff and the agency or instrumentality ; or 

“(2) if no special arrangement exists, by delivery of a copy 
of the summons and complaint either to an officer, a managing or 
general agent, or to any other agent authorized by appointment 
or by law to receive service of process in the Unite States: or 
in accordance with an applicable international convention on 
service of judicial documents; or 

“(3) if service cannot be made under paragraphs (1) or (2), 
and if reasonably calculated to give actual notice, by delivery of 
a copy of the summons and complaint, together with a translation 
of each into the official language of the foreign state— 

(A) as directed by an authority of the foreign state or 
political subdivision in response to a letter rogatory or 
request or 

“(B) by any form of mail requiring a signed receipt, to 
be addressed and dispatched by the clerk of the court to the 
agency or instrumentality to be served, or 

“(C) as directed by order of the court consistent with the 
law of the place where service is to be made. 

“(c) Service shall be deemed to have been made— 

(1) in the case of service under subsection (a) (4), as of the 
date of transmittal indicated in the certified copy of the diplo- 
matic note; and 

“(2) in any other case under this section, as of the date of 
receipt indicated in the certification, signed and returned postal 
receipt, or other proof of service applicable to the method of 
service employed. 

“(d) In any action brought in a court of the United States or of 
a State, a foreign state, 2 political subdivision thereof, or an agency 
or instrumentality of a foreign state shall serve an answer or other 
responsive pleading to the complaint within sixty days after service 
has been made under this section. 

“(e) No judgment by default shall be entered by a court of the 
United States or of a Rtate against a foreign state, a political sub- 
division thereof, or an agency or instrumentality of a oreign state, 
unless the claimant establishes his claim or right to relief by evidence 
satisfactory to the court. A copy of any such default judgment shall 
be sent to the foreign state or political subdivision in the manner 
prescribed for service in this section. 


“§ 1609, Immunity from attachment and execution of property of 
a foreign state 


“Subject to existing international agreements to which the United 
States is a party at the time of enactment of this Act the property 


90 STAT. 2895 


“Notice of suit.” 


28 USC 1609. 


90 STAT. 2896 


28 USC 1610. 
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in the United States of a foreign state shall be immune from attach- 
ment arrest and execution except as provided in sections 1610 and 


1611 of this chapter. 
“$1610. Exceptions to the immunity from attachment or execution 


“(a) The property in the United States of a foreign state, as defined 
in section 1603(a) of this chapter, used for a commercial activity in 
the United States, shall not be immune from attachment in aid of 
execution, or from execution, upon a judgment entered by a court 
of the United States or of a State after the effective date of this 
Act, if— 

“(1) the foreign state has waived its immunity from attach- 
ment in aid of execution or from execution either explicitly or 
by implication, notwithstanding any withdrawal of the waiver 
the foreign state may purport to effect except in accordance with 
the terms of the waiver, or / Awe 

“(2) the property is or was used for the commercial activity 
upon which the claim is based, or a J ; 

“(3) the execution relates to a judgment establishing rights in 
property which has been taken in violation of international law 
or which has been exchanged for property taken in violation of 
international law, or : 

“(4) the execution relates to a judgment establishing rights in 
property— 

“(A) which is acquired by succession or gift, or 

“(B) which is immovable and situated in the United 
States: Provided, That such property is not used for pur- 
poses of maintaining a diplomatic or consular mission or 
the residence of the Chief of such mission, or 

“(5) the property consists of any contractual obligation or 
any proceeds from such a contractual obligation to indemnify 
or hold harmless the foreign state or its emp oyees under a policy 
of automobile or other liability or casualty insurance covering 
the claim which merged into the judgment. 

“(b) In addition to subsection (2), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States shall not be immune from 
attachment in aid of execution, or from execution, upon a judgment 
entered by a court of the United States or of a State after the effective 
date of this Act, if— 

“(1) the agency or instrumentality has waived its immunity 
from attachment in aid of execution or from execution either 
ee or implicitly, notwithstanding any withdrawal of the 
waiver the agency or instrumentality may purport to effect except 
in accordance with the terms of the waiver, or 

“(2) the Jeemeene relates to a claim for which the agency or 
instrumentality is not immune by virtue of section 1605 (a) (2), 
(3), or (5), or 1605(b) of this chapter, regardless of whether 
the ee is or was used for the activity upon which the claim 
is based, ; 

“(c) No attachment or execution referred to in subsections (a) 
and (b) of this section shall be permitted until the court has ordered 
such attachment and execution after having determined that a rea- 
sonable period of time has elapsed following the entry of judgment 
and the giving of any notice required under section 1608(¢) of this 
chapter. 
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“(d) The property of a foreign state, as defined in section 1603 (a) 
of this chapter, used for a commercial activity in the United States, 
shall not be immune from attachment prior to the entry of judgment 
in any action brought in a court of the United States or of a State, 
or prior to the elapse of the period of time provided in subsection (c) 
of this section, if— 

“(1) the foreign state has explicitly waived its immunity from 
attachment prior to judgment, notwithstanding any withdrawal 
of the waiver the foreign state may purport to effect except in 
accordance with the terms of the waiver, and 

“(2) the purpose of the attachment is to secure satisfaction of 
a judgment that has been or may ultimately be entered against 
the foreign state, and not to obtain jurisdiction. 


“§ 1611. Certain types of property immune from execution 


“(a) Notwithstanding the provisions of section 1610 of this chapter, 
the property of those organizations designated by the President as 
a entitled to enjoy the privileges, exemptions, and immunities pro- 
vided by the Internationa] Organizations Immunities Act shall not 
be subject to attachment or any other judicial process impeding the 
disbursement of funds to, or on the order of, a foreign state as the 
result of an action brought in the courts of the United States or of 
the States. 

““(b) Notwithstanding the provisions of section 1610 of this chap- 
ter, the property of a foreign state shall be immune from attachment 
and from execution, if— 

“(1) the property is that of a foreign central bank or monetary 
authority held for its own account, unless such bank or authority, 
or its parent foreign government, has explicitly waived its 
immunity from attachment in aid of execution, or from execution, 
notwithstanding any withdrawal of the waiver which the bank, 
authority or government may purport to effect except in accord- 
unce with the terms of the walver; or 

“(2) the property is, or is intended to be, used in connection 
with a military activity and 

(A) isofa military character, or 
“By is under the control of a military authority or 
defense agency.” 

(b) That the analysis of “Parr IV.—JurrepicTion AND VENUE” of title 
28, United States Code, is amended by inserting after— 


“95. Customs Court.”, 
the following new item: 
“97. Jurisdictional Immunities of Foreign States.”. 


Sec. 5. That section 1391 of title 28, United States Code, is amended 
by adding at the end thereof the following new subsection: 

“(f) A civil action against a foreign state as defined in section 
1603 (a) of this title may be brought— 

‘(1) in any judicial district in which a substantial part of the 
events or omissions giving risé to the claim occurred, or a sub- 
stantial part of property that is the subject of the action is 
situated ; 

“(2) in any judicial district in which the vessel or cargo of a 
foreign state is situated, if the claim is asserted under section 
1805 (b) of this title ; 


90 STAT. 2897 


28 USC 1611. 


22 USC 288 note. 


Venue. 


90 STAT. 2898 


Actions 
removable. 


28 USC 1446, 


28 USC 1602 


note. 


Effective date. 
28 USC 1602 


note. 
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“(3) in any judicial district in which the agency or instru- 
mentality is licensed to do business or is doing business, if the 
action is brought against an agency or instrumentality of a foreign 
state as defined in section 1603(b) of this title ; or Rate 

“(4) in the United States District Court for the District of 
Columbia if the action is brought against a foreign state or politi- 
eal subdivision thereof.”. : 

Sec. 6, That section 1441 of title 28, United States Code, is amended 
by adding at the end thereof the following new subsection : ; 

“(d) Any civil action brought in a State court against a soreign 
state as defined in section 1603(a) of this title may be removed by 
the foreign state to the district court of the United States for the dis- 
trict and division embracing the place where such action is pending. 
Upon removal the action shall be tried by the court without jury. 
Where removal is based upon this subsection, the time limitations of 
section 1446(b) of this chapter may be enlarged at any time for cause 
shown.”. 

Sec. 7. If any provision of this Act or the application thereof to any 
foreign state is held invalid, the invalidity does not affect other ae 
visions or applications of the Act which can be given effect without 
the invalid provision or application, and to this end the provisions of 
this Act are severable. 

Sec. 8. This Act shall take effect ninety days after the date of its 
enactment. 


Approved October 21, 1976. 
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JURISDICTION OF UNITED STATES COURTS IN SUITS 
AGAINST. FOREIGN STATES 


Serremsre #, 1976——Committed to the Committee of the Whole Eouse on the 
State of the Union and ordered to be printed 


Mr. Fiowers, from the Committee on the Judiciary, 
submitted the following 


REPORT 


{Including cost estimate of the Congressional Budget Office] 
{To accompany H.R. 11315) 


The Committee on the Judiciary, to whom: was referred the bill 
(H.R. 11315) to define the Plagne of United States coutts in 
suits against foreign states, the circumstances in which settee states 
are immune from suit and in which execution may not be levied on 
their property, and for other purposes, having considered the same, 
favorably thereon with amendments and recommend that the 

ili do pass. 

The Dasrdnenls are as follows: 

Page 1, line 4: Strike “1975” and insert “1976”. 

Page 2, lines 11 and 12: Strike “of process.” 

Page 3, following line 13: Strike “1606. Claims involving the public 
debt.” and insert “1606. Extent of liability.”, and strike “1608. rvice 
of process; time to answer ; default.” and insert “1608. Service ; time to 
answer ; default.” 

Page 4, line 16: Strike “and” and insert “or.” 

Page 4, lines 12 and 13: Strike “sections 1606 and” and insert 
“section”. 

Page 5, line 19: Strike “and future.” 

Page 5, line 20: After “party” insert “at the time of enactment of 
this Act” 

Page 8, line 5: Strike “service” and insert “delivery.” 

Page 8, line 9: Strike “served,” and insert “delivered,”. 

Page 8, line 10: Strike “served” and insert “delivered.” 

Page 8, line 15: Strike “service” and insert “delivery.” 

Page 8, line 18: After “days” insert “either.” ; 

Page 8, line 18: Strike “service of process” and insert “delivery of 
notice.” 

Page 8, line 19: After “section” insert “or, in the case of a party who 
was unaware that the vessel or cargo of a foreign state was involved, 
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of the date such party determined the existence of the foreign state’s 
interest.” 

Page 8, line 20: Strike “served” and insert “delivered.” 

Page 9, after line 3: Insert “§ 1606. Extent of Liability.” 

Page 9, line 4: Strike “(¢)”. ; ; - 

Page 9, lines 5 and 6: Strike “this section or under section 1606” and 
insert “section 1605”. i. Lae Aes 

Page 9, lines 9 and 10: Strike “itself, as distinguished from « politi- 
cal subdivision thereof or from” and insert “except for.” 

Page 9, line 10: After “instrumentality” insert “thereof.” 

Page 9, lines 10, 11, and 12: Strike “of a foreign state, shall not be 
liable in tort for interest prior to judgment or” and insert “shal! not 
be liable.” ; . k 

Page 9, lines 20 through 25 and page 10 lines 1 through 12: Strike: 


“$1606. Claims involving the public debt 

“(a) For purposes of this section, a ‘foreign state’ shall not include 
a political subdivision of a foreign state or an agency or instrumental- . 
ity of a foreign state. ae 

“(b) Notwithstanding the provisions of section 1605 of this chapter, 
a foreign state shall be immune from the jurisdiction of the courts of 
the United States and of the States in any case relating to debt obliga- 
tions incurred for general governmental purposes unless— —_ 

“(1) the foreign state has waived its immunity explicitly, not- 
withstanding any withdrawal of the waiver which the foreiga 
state may purport to effect except in accordance with the terms of 
the waiver; or d . 

“(2) the case arises under provisions -codified as section 77a 
through 80b-21 of title 15, United States Code, as amended, ci 
any other statute which may hereafter be administered by the 
United States Securities and Exchange Commission. 

Page 10, line 19: Strike “sections 1605 and 1606” and insert “section 
1605”. 

Page 11, line 3: Strike “of process”. 

Page 11, lines 4 through 25; page 12, lines 1 through 25; page 13, 
lines 1 through 25; page 14, lines 1 through 24; page 15, lines 1 through 
24; page 16, lines 1 through 9; strike: 

“Subject to existing and future international agreements to which 
the United States is a party— 

“(a) service in the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a 
foreign state: 

“(1) by delivering a copy of the summons and of the com- 
plaint in accordance with any special arrangement for service 
between the plaintiff and the foreign state or political subdi- 
vision ; or 

“(2) if no special arrangement exists, and if service is 
roaeoun calculated to give actual notice— 

“(A) by service of a copy of the summons and of the 
complaint, together with a translation into the official 
language of the foreign state, as directed by an authority 
of the foreign state or of tho political subdivision in re- 
sponse to a letter rogatory or request, or 
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“(B) by sending a copy of the summons and of the 
complaint, together with a translation into the official lan- 
guage of the foreign state, by any form of mail uiring 
a signed receipt to be addressed and dispatched by the 
clerk of the court to the official in charge of the foreign 
affairs of the foreign state which is, or whose political 
subdivision is, named in the complaint; or 

“(8) if proof of service is not made within sixty days after 
service has been initiated under paragraph (1) or (2) of this 
subsection, and if— 

“(A) the claim for relief arises out of an activity or 
act in the United States of a diplomatic or consular rep- 
resentative of the foreign state for which the foreign state 
is not immune from jurisdiction under section 1605 of 
this title, or 

“(B) the foreign state uses diplomatic channels for 
service upon the United States or any other foreign 


state, or 
“(C). the foreign state has not notified the Secretary 
of State prior to the institution of the proceeding in ques- 
tion that it prefers that service not be made through 
diplomatic channels, : 
by sending two copies of the summons and of the complaint, 
together with a translation into the official language of the 
foreign state, by any form of mail gle te signed receipt 
to be arliresed and dispatched by the clerk of the court, to 
the Secretary of State at Washington, District of Columbia, 
to the attention of the Director of Special Consular Services, 
and the Secretary shall send one copy through di lomatic 
chennels to the foreign state and shall send a certified copy of 
the diplomatic note to the clerk of the court in which the 
action is pending. The Secretary shall maintain and publish 
in the Federal ister a list of foreign states upon which 
service may be made under subparagraphs (B) and (C) of 
this paragraph, and such list shall be conclusive for purposes 
of su patagrapis (B) and (C); 
“(b) service in the courts ofthe United States and of the States 
shall made upon an.agency or ‘instrumentality of a foreign 


te: 
“(1) by delivering a copy of the summons and of the com- 
laint in accordance with any special arrangement for service 
hetween the plaintiff and the agency or instrumentality ; or 
“(2) if no special arrangement exists, by delivering a copy 
of the summons and of the complaint to an officer, a manag- 
ing or general agent or to any other agent authorized by ap- 
intment or by law to receive service of process in the United 
tates; or 
“(3) if service cannot be made under pee (1) or (2) 
of this subsection, and if service is reasonably caicuiated to 
give actual notice— 
“(A) by service of a copy of the summons and of the 
complaint, together with a translation into the official 
language of the foreign state, as directed by an authority 
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of the foreign state or of political subdivision in re- 
. sponse to a letter rogatory or request, or 
“(B) by sending a copy of the summons and of the 
complaint, together with a translation into the official 
language of the foreign state, by any form of mail re- 
quiring a signed receipt, to be addressed and dispatched 
by the clerk of the court to the agency or instrumentality 
to be served, or 
4 (C) as directed by order of the court consistent with 
¥ the law of the place where service is to be inade; 
(c) for the purposes of this section, service of process shall be 
deemed to have been made— 

“(1) in the case of subsections (a) (1) and (b) (1), when 
theirs in accordance with the terms of the special arrange- 
ment; 

“(2) in the case of subsections (a) (2)(A) and (b) (3) (A), 
when delivered as directed by an authority of the foreign 
state or political subdivision ; 

(3) in the case of subsections (a) (2) (B) and (b) (3)(B), 
when received abroad by mail, as evidenced by the returned, 
signed receipt ; 

“(4) in the case of subsection (b) (2), when delivered to 
an officer, managing or general agent or appointed agent in 
the United States; : 

“(5) in the case of subsection (a) (3), when sent through _ 
diplomatic channels, as evidenced by a certified copy of the 
diplomatic note of transmittal ; 

‘(6) in the case of subsection (b) (3) (C), when served as 
directed by order of the court ; 

*(d) in any action brought in a court of the United States or 
of a State, a foreign state, a political subdivision thereof, or an | 
agency or instrumentality of a foreign state shall serve an answer 
or other résponsive pleading to the complaint or to a cross-claim, 
or a reply to a counterclaim, within sixty days after the service of 
the pleading in which a claim is asserted ; and 

“(e) no judgment by default shall be entered by a court of the 
United States or of a State against a foreign state, a political sub- 
division thereof, or an agency or instrumentality of a forei 
state, unless the claimant establishes his claim or right to relief 
by evidence satisfactory to the court. A copy of any such default 
judgment shall be sent to the foreign state or political subdivi- 
sion in the manner prescribed for service of process in this section.” 


and insert : 


“(a) Service in the courts of the United States and of the 
States shall be made upon a foreign state or political sub- 
division of x foreign state : 

(1) by delivery of a copy of the summons and com- 
plaint in accordance with any special arrangement for 
service between the plaintiff and the foreign state or 
political subdivision ; or ; , 

(2) if no special arrangement exists, by delivery of a 
copy of the summons and complaint in accordance with 
an applicable international convention on service of judi- 
cial documents; or 
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(3) if service cannot be made under paragraphs (1 
or (2), by sending a copy of the asninent and com bane 
and a notice of suit, together with a translation of each 
into the official language of the foreign state, by any form 
of mail requiring a pee receipt, to be addressed and 
dispatched by the cler ¢ of the court: to the head of the 
maar of foreign affairs of the foreign state concerned, 


(4) if service cannot be made within 30 days under 
paragraph (3), by sending two copies of the summons 
and sumpisint and a notice of suit, together with a trans- 
lation of each into the official language of the foreign. 
state, by any form of mail requiring a signed receipt, to 
be addressed and dispatched by the clerk of the court to 
the Secretary of State in Washington, District of Colum- 
bia, to the attention of the Director of Special Consular 
Services—and the Secretary shall transmit one copy of 
the papers through diplomatic channels to the foreign 
state and shall send to the clerk of the court a certified 
copy of the diplomatic note indicating when the papers 
were transmitted. 

As used in this subsection, a ‘notice of suit? shall mean a notice 
addressed toa foreign state and in a form prescribed by the 
Secretary of State by regulation. 

(b) Service in the courts of the United States and of the 
States shall be made upon an agency or instrumen.ality of a 
foreign state: 

(1) by delivery of a copy of the summons and com- 
plaint in accordance with any special arrangement for 
service between the plaintiff and the agency or instru- 
mentality; or 

(2) if no special arrangement exists, by delivery of a 
copy of the summons and complaint either to an officer, 
a managing or general agent or to any other agent author- 
ized by appointment or by law to receive service of 
process in the United States; or in accordance with an 
applicable international convention on service of judicial 

documents; or F 

(3) if service cannot be msde under paragraphs (1) 
or (2), and if reasonably calcuiated to give actual notice, 
by delivery of a copy of the summons and complaint, 
together with a translation of each into the official lan- 
guage of the foreign state— , f 

(A) as directed by an authority of the foreign 
state or political subdivision in response to a letter 
rogatory or request, or — s 

(B) by any form of mail requiring a signed re- 
ceipt, to be addressed and dispatched by the clerk 
of the court to the agency or instrumentality to be 
served, or ; 

(C) as directed by order of the court consistent 
with the law of the place where service is to be 
made. 
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(c) Service shall be deemed to have been made— 
(1) in the case of service under subsection (a) (4), as 
of the date of transmittal indicated in the certified copy 
of the diplomatic note; and a 
(2) in any other case under this section, as of the date 
of receipt indicated in the certification, signed and re- 
turned postal receipt, or other proof of service applicable 
to the method of service employed. aes 
(d) In any action brought in'a court of the United States 
or of a State, a foreign state, a political subdivision thereof, 
or an agency or instrumentality of a foreign state shall serve 
an answer or other responsive plesding to the complaint 
within sixty days after service has been made under this 
section. 
(e) No judgment by default shall be entered by a court of 
the niteA States or of a State against a foreign state, a 
political subdivision thereof, or an agency or instrumentality 
of a foreign state, unless the claimant establishes his claim or 
right to relief by evidence pare See the court. A copy 
of any such detent judgment shall be sent to the foreign 
state or political subdivision in the manner prescribed for 
service in this section. oe 
Page 16, line 12: Strike “and future”. 
Page 16, line 13: After “party” insert “at the time of enact- 
ment of this Act”. 
Page 16, line 15: Strike “and from” and insert “arrest and”. 
Page 20, line 1: Strike “impending” and insert “impeding”. 


Purpose 


The purpose of the proposed legislation, as amended, is to provide 
when and how parties can maintain a lawsuit against a foreign state 


or its entities in the courts of the United States and to provide when 
a foreign state is entitled to sovereign immunity. 


STATEMENT 


The bill H.R. 11315 was introduced in accordance with the recom- 
mendations of an executive communication transmitted to the Con- 
gress by the Departments of State and Justice, and both Departments 
recommend its enactment with the amendments recommended in this 
report. The bill was the subject of hearings on June 2, 1976 and June 
4, 1976 before this Committee’s Subcommittee on Administrative Law 
and Governmental Relations. The amendments recommended to the 
bill are the result of matters discussed at those hearings and further 
developed in consultation with representatives of the Departments of 
State and Justice. 

At the hearings on the bill it was pointed out that American citizens 
are increasingly coming into contact with foreign states and entities 
owned by foreign states. These interactions arise in a variety of cir- 
cumstances, and they call into question whether our citizens will have 
access to the courts in order to resolve ordinary legal disputes. In- 
stances of such contact occur when U.S, businessmen sell goods to a 
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foreign state trading company, and disputes may arise concerning the 
purchase price. Another is when “eh a aan eae owner se iees 
to sell land to a real estate investor that turns out to be a foreign gov- 
ernment entity and conditions in the contract of sale may become a sub- 
ject of contention. Sti! another example occurs when a citizen crossing 
the street may be struck by an automobile owned by a foreign cians 

At present, there are no comprehensive provisions in our law avail- 
able to inform parties when they can have recourse to the courts to 
assert a legal claim against a foreign state. Unlike other legal systems, 
U.S. law does not afford plaintiffs and their counsel with a means to 
commence a suit that is specifically addressed to foreign state defend- 
ants, It does not provide firm standards as to when a foreign state may. 
validly assert the defense of sovereign immunity ; and, in the event a 
plaintiff should obtain a final asc: at against a foreign state or one 
of its trading companies, our law does not provide the plaintiff with 
any means to obtain satisfaction of that judgment through execution 
against ordinary commercial assets, é 

In a modern world where foreign state enterprises are every day 

eh ag in commercial activities, H.R. 11315 is urgently needed 
egislation. The bill, which has been drafted over many years and 
which has involved extensive consultations within the cApanateas 
tion, among bar associations and in the academic community, would 
accomplish four objectives: 

First, the bill would codify the so-called “restrictive” principle of 
sovereign immunity, as presently recognized in international! law. 
Under this principle, the immunity of a foreign state is “restricted” to 
suits involving a foreign state’s public acts (jure imperil) and does 
not extend to suits based on its commercial or private acts (jure ges- 
tionis). This principle was adopted by the Department of State in 
1952 and has been followed by the courts and by the executive branch 
ever since. Moreover, it is regularly applied against the United States 
in suits against the U.S. Government in foreign courts. 

Second, the bill would insure that this restrictive principle of im- 
munity is applied in litigation before U.S. courts. At present, this is 
not always the case. Today, when a foreign state wishes to assert im- 
munity, it will often request the Department of State to make a for- 
mal suggestion of immunity to the court. Although the State Depart- 
ment espouses the restrictive principle of immunity, the forei,gn state 
may attempt to bring diplomatic influences to bear upon the State De- 
eigeae determination. A principal purpose of this bill is to trans- 

r the determination of sovereign immunity from the executive 
branch to the judicial branch, thereby reducing the foreign policy im- 
plications of immunity determinations and assuring litigants that 
these often crucial decisions are made on te legal grounds and 
under procedures that insure due process. Ihe partment of State 
would be freed from pressures from foreign governments to recog- 
nize their immunity from suit and from any adverse consequences 
resulting from an unwillingness of the Department to support that 
immunity. As was brought out in the hearings on the bill, U.S. im- 
munity practice would conform to the practice in virtually every 
other country—where sovereign sated decisions are made exclu- 
sively by the courts and not by a foreign affairs agency. 
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Third, this bill would for the first time in U.S. law, provide a stat- 
utory procedure for making service upon, and obtaining in eceonean 
jurisdiction over, a foreign state. This would render unnecessary the 
practice of seizing and attaching pec pid of a foreign govern- 
ment for the purpose of obtaining jurisdiction. j 

Fourth, the bill would remedy, in part, the present predicament of 
a plaintiff who has obtained a judguent against a foreign state. Under 
existing law, a foreign state in our courts enijova. absolute immunity 
from execution, even in ordinary commercial litigation where com- 
mercial assets are available for the satisfaction of a judgment. H.R. 
11315 seeks to restrict this broad immunity from execution. It would 
conform the execution immunity rules more closely to the jurisdic- 
tion immunity rules. It would provide the judgment creditor some 
remedy if, after a reasonable period, = ‘foreign state or its enterprise 
failed to satisfy a final judgment. - 


’ BacKGROUND - 


Sovereign immunity is a doctrine of international law under which 
domestic courts, in appropriate cases, relinquish jurisdiction over a 
foreign state. It differs from diplomatic immunity (which is drawn 
into issue when an individual diplomat is sued). H.R. 11515 deals 
solely with sovereign immunity. ; ; 

Sovereign immunity as a ‘octrine of international lsw was first 
recognized in our courts in the landmark case of The Schooner Eo- 
change v. M’Faddom, 7 Cranch 116 (i812). There, Chief Justice Mar- 
shall upheld a plea cf immmnity, supported by an executive branch 
suggestion, by noting that a recognition of immunity was supported 
by-the law and practice of nations. In the early part of this century, 
the Supreme Court bezan to place less emphasis on whether immunity 
was support. d by the lav and practice of nations, and relied instead 
on the prac.ices and policies of the State Department. This trend 
reached its culmination in Ex Parte Peru, 318 U.S. 578 (1948) and 
Mexico v. Hoffman, 324 U.S. 30 (1945). 

Pertly in response to these decisions snd partly in response to de- 
velopments in international law, the Department of State adopted the 
restrictive principle of sovereign imraunity in its “Tate Letter” of 
1952, 26 Department of State Bulletin 984. Thus, under the Tate 
letter, the Department undertook, in future sovereign immunity de- 
terminations, to recognize immunity in cases based on a foreign state’s 
public acts, but not in cases based on commercial or private acts. The 
Tate letter, however, has posed a number of difficulties. From a: legal 
standpoint, if the Department anplies the restrictive prnciple in a 
Ziven case, it 1s in the awkward position of a ~yolitical institution 
trying to applv a legal standard to litigation already before the courts. 
Moreover, it does not have the machinery to take evidcnce, to hear 
witnesszs, or to afford appellate review. é 

From a fore‘gn relations standpoint, tho initiative is left to the 
foreign state. The foreign state chooses which scvereign immunity de- 
termiations it will leave to the courts, and which it will take to the 
State Department. The foreign state also decides when it will attempt 
to exert diplomatic influences, thereby making it more difficult for the 
State Department to apply the Tate latter criteria. 
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From the standpoint of the private litigant, considereble uncer- 
tainty results. A private party who deals with a foreign government 
entity cannot be certain that his legal dispute with a foreign state 

‘will not be decided on the basis of eg ae considerations through the 
foreign government’s intercession with the Department of State. 


Tse Unrrep Srares 1x Foreicn Courts 


_ Since World War II, the United States has increasingly become 
involved in litigation in foreign courts. This litigation has involved 


such diverse activities as the purchase of and services by our 
embassies, employment of local personnel by our military bases, the 
construction or lease of buildings for our foreign missions, and traffic 


accidents involving U.S. Government-owned vehicles. 

_ In the mid-1950’s, when the United States first became involved 
in foreign suits on s large scale, foreign counsel retained by the De- 
partment of Justice were instructed to plead sovereign immunity in 
almost every instance. However, the executive branch learned that 
almost every country in Western Europe followed the restrictive 
principle of sovereign immunity and the Governments pleas of i=:- 
munity were routinely denied im tort and coniract cases where the 
necessary contacts with the forum were present. Thus, in the 1960's, 
it became the practice of the Department of Justice to avoid siaitaing 
immunity when the United States was sued in countries that 
adopted the restrictive principle of immunity, but to invoke immunity 
in those remaining countries that still held to the absolute immunity 
doctrine. Beginning in the early 1970's, it became the consistent prac- . 
tice of the Department of Justice not. to plead. sovereign immunity 
abroad in instances where, under the Tate letter standards, the De- 
partment would not recognize a foreign state’s immunity in this 
country. 

‘In virtually every country, the United States has found that sov- 
ereign immunity is a question of international law to be determined . 
by the courts. The United States cannot take recourse to a foreign 
affairs agency abroad as other state: have done in this country when 
they seek a suggestion of immunity from the Department of State. 


Hrerory oF THE Bri 


H.R. 11315 is the product of many years of work by the Depart- 
ments.of State and ea ustice, in consultation with members of the bar 
and the academic community. Study of possible legislation began in 
the mid-1960’s. In the early 1970’s, a number of draft bills were pre- 
pared and submitted for comment to many authorities and practi- 
tioners in the international law field. On January 31, 1973, a bill 
Lesa 3493) was introduced in the 93d Co , and referred to the 

ommittee on the Judiciary. The bill H.R. 3493 was the subject 
of a subcommittee hearing on June 7, 1973. Although extensive advice 
had already been obtained from the private sector, in the course of 
the subcommittee’s consideration it became apparent that a few seg- 
ments of the private bar had not been fully consulted. It was pointed 
out that the 93d Congress bill contained some technical deficiencies 
which could be remedied—particularly with respect to maritime cases 
and the jurisdictional provisions. The American Bar Association at 
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the August 1976 meeting of its House of Delegates adopted a resolu- 
tion urging approval of H.R. -11315. The letter of that association 
indicating its support is set out at the end of this report. 
The current bill, H.R. 11315, contains revised language. It 1s essen- 
tially the same bill as was introduced in 1973, except for the technical 
improvements that have been made in the interim. 


CoMMITTEE AMENDMENTS 


The committee, after careful consideration of the bill, made the 
following amendments: ; ‘ 

1. In sections 1604 and 1609 of the bill, the committee has preserved 
the reference to “existing international agreements” but has deleted 
the language that would make this bill subject to “future” agreements. 
Mention of future agreements was found to be unnecessary and mis- 
leading. The pur for including the reference was to take into 
account the possibility that sovereign immunity might become the 
subject of an international convention. Such a convention would, 
under article VI of the Constitution, take precedence, whether or not 
the bill was made expressly subject to a future international agree- 
ment. Moreover, it was thought best to eliminate any possible question 
that this language might be construed to authorize a future interna- 
tional agreement. However, the reference to existing international 
agreements ig essential to make it clear that this bill would not 
supersede the special procedures provided in existing international 
agreements, such as the North Atlantic Treaty—Status of Forces 

greement. 

2. Section 1606, relating to public debt obligations, has been deleted 
and the former section 1805 (c) has been renumbered as section 1606. 
The public debt provision was, at best, very limited. It applied-only 
to debt obligations incurred “for genera] governmental purposes.” It 
did not apply to debts incurred either for specific government projects 
(uch as the building of a dam) or to further a commercial activity. 

n practice, the provision would have had virtually no effect because 
U.S. underwriters of foreign government bonds and U.S. banks lend- 
ing to foreign governments would invariably include an express waiver 
of immunity in the debt instrument. Moreover, both a sale of bonds to 
the public and « direct loan from a U.S. commercial bank to a forei 

overnment are activities which are of a commercial nature and should 

¢ treated like other similar commercial transactions. Such commer- 
cial activities would not otherwise give rise to immunity and would 
be subject to U.S. regulation, such as that provided by the securities 
Jaws. Thus, on reconsideration of all of the factors, the committee, 
has concluded that a public debt provision would serve no significant 
purpose and would be inappropriate. 

3, Former section 1605(c), renumbered as section 1606, has also been 
revised in two other respects. First, it makes clear that the exception 
for punitive damages applies te political subdivisions of foreign states, 
as well as to the foreign state itself. This accords with current inter- 
national practice. Second, it would eliminate the exception for interest 
prior to judgment, Such an exception is not supported by international 
Braces If a foreign state is not immune from suit, it should be liable 

or interest to the same extent asa private party. 
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4, Section 1608 has been substantially revised, with the principal 
revisions in subsection (a). A number of bar association studies 
which otherwise expressed support for the bill, pointed out that 
subsection (#), as previously drafted, created a significant gap in its 
provisions concerning service upon a foreign state through diplomatic 
channels. The Departments of Justice and State have reconsidered. 
this provision and have indicated their preference for the revised 
language in the committee amendment. The committee has revised 
subsection (a) to fill the prior gap, and, at the same time, to minimize 
potential ‘irritants to relations with foreign states. Subsection (a), 
as revised, would provide that service of a summons and complaint 
also be accompanied by a new document, called a notice of suit. The 
notice of suit is designed to provide a foreign state with an introduc- 
tory explanation of the lawsuit, together with an explanation of the 
legal significance of the summons, complaint, and service. 

The revised se ay (a) (2) and (b)(2) of section 1608 give 
emphasis to service under an 5 Opp cable international convention on 
service of judicial documents.” At present, there is such an applicable 
international convention—the Hague Convention on Service Abroad 
of Judicial and Extrajudicial Documents, TIAS 6638, 20 UST 361— 
to which the Senate gave its advice end consent to ratification, and 
which entered into force for the United States in 1969. At present 
18 nations are parties to this convention. In the committee’s view, if 
a country has entered into such an international convention, priority 
ehould be given to this method for service. 

Subsection (d) has been, revised to delete the references to cross- 
claims and counterclaims. The existence of a counterclaim against 
a foreign state indicates that the foreign state has already entered 
an seeing in the lawsuit; thus, there is no necessity for affording 
the foreign state with a spectal time period in which to respond to a 
counterclaim. When a cross-claim is filed against a foreign'state, rules 
19 and 20, of the Federal Rules of Civil Procedure, require that 
original service be made. Under rules the bill, this would mean service 
under section 1608 (a) or (b). 

5. Finally, your committee has made x few perfecting amendments 
in the bill’s provisions involving maritime jurisdiction. These include 
changes in section 1605(b) to make it clear that the delivery of notice 
to a master of a vessel under paragraph (1) does not itself constitute 
“service”; and to make clear, in cases where the plaintiff is unaware 
that ho has arrested a foreign state-owned vessel, that the 10-day 
period in paragraph (2) does not begin to run until the plaintiff has 
determined that a foreign state owns the vessel. Section 1609 has been 
amended to make it clear that it applies to arrests of a veasel, as well 
as to attachment and execution. 


ConcLusIon 


On the basis of the facts outlined in the executive communication 
and the testimony at the hearings on the bill, the committee finds that 
there is a clearly defined need for the enactment of these provisions 
into law. It is recommended that the amended bill be approved. 
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Srecrion-By-SEcrioN ANALYBIS 


This bill, entitled the “Foreign Sovereign Immunities Act of 1976,” 
sets forth the sole and exclusive standards to be used in resolving ques- 
tions of sovereign inimunity raised by foreign states before Federal and 
State courts in the United States. It is intended to preempt any other 
State or Federal law (excluding applicable international agreements) 
for according immunity to foreign sovereigns, their political subdi- 
visicns, their agencies, and their instrumentalities, It is also designed 
to bring U.S. practice into conformity with that of most other nations 
by leaving sovereign immunity decisions exclusively to the courts, 
thereby discontinuing the practice of judicial deference to “su ions 
of immunity” from. the ore branch. (See Fz Parte Peru, 318 
U.S. 578, 588-589 (1943). ie 

The bill is not aay to affect the substantive law of liability. 
Nor is it intended to affect either diplomatic or consular immunity, or 
the attribution of nsibility between or among entities of a for- 
eign state; for evans whether the proper entity of a foreign state 
has been sued, or whether an entity sued is liable in whole or in part 
for the claimed wrong. s , 

Aside from setting forth comprehensive rules verning sovereign 
immunity, the bill prescribes: the jurisdiction of U.S. district courts 
in cases involving foreign states, procedures for commencing a law- 
suit against foreign states in both Federal and State courts, and cir- 
cumstances under which attachment and execution may be obtained 
against the property of foreign states to satisfy a judgment against 
foreign states in both Federal’ and State courts. ; : 

Constitutional authority for enacting such legislation derives from 
the constitutional power of the Congress to prescribe the jurisdiction 
of Federal courts (art. I, sec. 8, cl. 9; art. III, sec. 1) ; to define offenses 
against the “Law of Nations” (ari. I, sec. 8, cl. 10) ; to regulate com- 
merce with foreign nations (art. I, sec. 8, cl. 3); and “to make all 
Laws which shall be necessary and proper for carrying into Execu- 
tion * * * all * * * T wers vested * * * in the Government of: the 
United States,” including the judicial power of the United States 
over controversies between-“a State, or the Citizens thereof, and. for- 
eign States * * *.” (art. I, sec. 8, cl. 18; art. ITT, sec. 2, cl. 1). See 
National Bank v. Republic of China, 348 U.S. 356, 370-71 (1955) 
(Reed J., dissenting) ; cf. Banco Nacional de Cuba v. Sabbatino, 376 
U.S. 398, 425 (1964). 

The committee wishes to emphasize that this section-by section 
analysis supersedes the section-by-section analysis that, accompanied 
the earlier version of the bill in the 98rd Congress (that is, S. 566 and 
H.R. 3493, 93a Cong., Ist sess.) ; the pair analysis should nox be con- 
sulted in interpreting the-current bill and its provisions, and no in- 
ferences should be drawn from differences between the two. 


SEC, 2. JURISDICTION IN ACTIONS AGAINST FOREIGN STATS 


__Section 2 of the bill adds a new section 1830 to title 28 of the 
United States Code, and provides for subject matter and personal 
jurisdiction of U.S. district courts, over foreign states and their 
political subdivisions, agencies, and instrumentalities. Section 1830 
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aa ing a comprehensive jurisdictional scheme in cases canbe 
oreign states. Such broad jurisdiction in the Federal courts shoul 
be conducive to uniformity in decision, which is desirable since a dis- 
parate treatment of cases involving foreign governments may have 
adverse foreign relations ecnsequences. Plaintiffs, however, will have 
an election whether to proceed in Federal court or in a court of a 
State, subject to the removal! provisions of seetion 6 of the bill. 

_(a) Subject Matter Jurisduction—Section 1330(a) gives Federal 
district courts o a] jurisdiction in personam aga'nst foreign states 
(defined as including political subdivisions, agencies, and instrumen- 
talities of foreign states). The jurisdiction extends to any claim with 
respect to which the foreign state is not entitled to immunity undsr 
sections 1605-1607 ccueeneics the bill, or under any applicable inter- 
aig my agreement of the type contemplated by the proposed section 

As in suits against the U.S. Government, jury trials are excluded. 
See 28 U.S.C. 2402. Actions tried by a court dont jury will tend to 

romote a uniformity in decision where foreign governments are 
involved. 

In addition, the jurisdiction of district courts in cases against for- 
eign states is to be without regard to amount in controversy. This is 
intended to encou the bringing of actions against foreign states in 
-Federal courts. Under existing law, the district courts have diversity 
jurisdiction in actions in which foreign states are parties, but onl 
where the amount in controversy exceeds $10,000. 28 U.S.C. 1332(a) (2 
and (3). (See analysis of sec. 3 of the bill, below.) 

A judgment dismissing an action for lack of jurisdiction because 
the foreign state ia entitled to sovereign immunity would be determina- 
tive of the question of sovereign immunity. Thus, a private party, 
who lost on the question of jurisdiction, could not bring the same 
case in a State court caine that the Federal court’s decision ex- 
tended only to the question of Federal jurisdiction and not to sover- 
eign immunity. 

(b) Personal Jurisdiction.—Section 1330(b) prerades, in effect, a 
Federal long-arm statute over foreign states (including political sub- 
divisions, agencies, and instrumentalities of foreign states). It is pat- 
terned after the long-arm statute Congress enacted for the District of 
Columbia. Public Law 91-358, sec. 132(a), title I, 84 Stut. 549. The re- 
quirements of minimum jurisdictional contacts and adequate notice are 
embodied in the provision. Cf. /nternational Shoe Co. v. Washi: 

326 U.S. 310 (1945), and McGee v. International Life Insurance Co., 
355 U.S. 220, 223 (1957). For personal jurisdiction to exist under sec- 
tion 1330(b), the claim must first of all be one over which the district. 
courts have original jurisdiction under section 1330(a), meaning & 
claim for which the foreign State is not entitled to imraunity. Signifi- 
cantly, each of the immunity provisions in the bill, sections 1605-1607, 
requires some connection between the lawsuit and the United States, 
or «nN express or ig waiver by the foreign state of its immunity 
from jurisdiction. These immunity provisions, therefore, prescribe 
the necessary contacts which must exist Lfore our courts can exercise 
personal jurisdiction. Besides incorporating these jurisdictional con- 
tacts by reference, section 1330(b) also satisfies the due process re- 
quirement of adequate notice by prescribing that proper service be 
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made under section 1608 of the bill. Thus, sections 1330(b), 1608, and 
1605-1607 are all carefully interconnected. 

(c) Effect of an Appearance.—Section 1330(c) states that a mere 
apperance by a foveign state in an action does not confer personal 
jurisdiction with respect to claims which-could not be brought as an 
independent. action under this bill. The purpose is to make it clear 
that a foreign stete does not subject itself to claims unrelated to the 
action solely by virtue of an appearance before a U.S. court. While 
the plaintitt is free to amend his complaint, he is not. permitted to add 
claims for relief not based-on transactions or occurrences listed in the 
bill. The term “transaction or occurrence” includes each basis set forth 
in sections 1605--1607 for not granting immunity, including waivers. 


SEC. 3. DIVERSITY JUAISVICTION AS TO FOREIGN STATES — 


Section 3 of the bill amends those ee of 28 U.S.C. 1332 which 
relate to diversity jurisdiction of U.S. district courts over foreign 
states. Since jurisdiction in actions against foreign states is compre- 
hensively treated by the new section 1330, a similar jurisdictional 
basig fier section 1332 becomes superfluous. The amendment deletes 
references to “foreign states” now found in paragraphs (2) and (3) 
of 28 U.S.C. 1832(a). and adds a new paragraph (4) to provide for 
diversity jurisdiction in actions brought by a foreign state as plaintiff. 
These Anew would not affect the applicability of section 1332 to 
entities that are both owned by a foreign state and are also citizens 
of « state of the United States as defined in 28 U.S.C. 1332 (c) and 
(d). See analysis to section 1603 (b). 


BEC. 4, NEW CHAPTER 37: SOVEREIGN IMMUNITY PROVISIONS 


Section 4 ox the bill adds a new chapter 97 to title 28, United States 
Code, which sets forth the legal standards under which Federal and 
State courts would henceforth determine all claims of sovereign im- 
munity raised by foreign states and their political subdivisions, sgen- 
oe and instrumentahties. The specific sections of chapter 97 are as 

ollows: 


Section 1602. Findings and declaration of purpoes 

Section 1602 sets forth the central premise of the bill: That deci- 
sions on claims by foreign states to sovereign immunity are best made 
by the judiciary on the basis of a statutory regime which incorporates 
standards recognized under international law. 

' Although the general concept of sovereign immunity appears to be 
vecogni in internationai law, its eeeahto. content and application 
have generally been left to the courts of individual nations. There is. 
however, a wide acceptance of the so-called restrictive theory of sov- 
ereign immunity; that hes? that the sovereign immunity of foreign 
states should be “restricted” to cases involving acts of a foreign state 
which are sovereign or governmental in nature, as opposed to acts 
which are either commercial in nature or those which private persons 
normally perform. This restrictive theory has been sonar to by the 
Department of State since the “Tate Letter” of May 19, 1952. (26 
Dept. of State Bull. 984 (1952).) 
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Section 1603. Definitions 


Section 1603 defines five terms that are used in the biil: 

(a) Foreign state-——Subsection (a) defines the term foreign state as 
used in all provisions of chapter 97, except section 1608. s section 
1608, the term “foreign state” refers only to the sovereign state itself. 

As the definition indicates, the term “foreign state” as used in every 
other section of chapter 97 includes not only the foreign state but also 
political subdivisions, agencies rnd instrumentalities of the foreign 
state. The term “political subdivisions” includes all governmental 
units beneath the central government, including local governments. 

(b) Agency or instrumentality of a foreign state—Subsection (b) 
defines an “agency or instrumentality of a foreign state” as any entity 
(1) which is a separate legal person, (2) which is an organ of a for- 
eign state or of a political subdivision of a foreign state, or a majority 
of whose shares or other ownership interest is owned by 4 foreign 
state or by a foreign state’s political sxbdivision, and (3) which is nei- 
ther a citizen of a State of the United States as defined in 28 U.S.C. 
1332(c) and (d) nor created under the laws of any third country. 

The first criterion, that the entity be a separate legal person, is in- 
tended to include a corporation, association, foundation, or any other 
entity which, under the law of the foreign state where it was created, 
can sue or be sued in its own name, contract in its own name or hold 
property in its own name. 

e second criterion requirés that the entity be either an organ ofa 
foreign state (or of a foreign state’s politica subdivision), or that a 
majority of the entity’s shares or other ownership interest be owned 
by a foreign state (ory a foreign state’s political subdivision). If such 
entities are entirely owned by a foreign state, they would of course be 
included within the definition. Where ownership is divided between a 
‘foreign state and private interests, the entity will be deemed to be an 
agency or instrumentality of a foreign state only if a majority of the 
ownership interests (shares of stock or otherwise) is owned by a for- 
eign state or by a foreign state’s political subdivision. 

he third criterion excludes entities which are citizens of a State 
of the United States as defined in 28 U.S.C. 1332 (c) and (d)—for ex- 
ample a corporation organized and incorporated under the iaws of the 
State of New York but owned by a foreign state. (See Amtorg Trad- 
ing Corp. v. United States, 71 F. 2d 524 (C.C.P.A. 1934).) Also ex- 
cluded are entities which are created under the laws of third countries. 
The rationale behind these exclusions is that if a gag state acquires 
or establishes a company or other legal entity in a oreign country, 
such entity is presumptively engaging in activities that are either com- 
mercial or private in nature. ; 

An entity which does not fall within the definitions of sections 1603 
(a) or (b) would not be entitled to sovereign immunity In any case 
before’a Federal or State court. On the other hana, the fact that an 
entity is an “agency or instrumentality of a foreign state” does not in 
itself establish an entitlement to sovere’gn immunity. A court would 
have to consider whether one of the sovereign immunity exceptions 
contained in the bill (see sections 1605-1607 and 1610-1611) was 
applicable. a ‘ es 

ne a general matter, entities which meet the definition of an “agency 
or instrumentality of a foreign state” couid assume a variety of forms, 
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including a state trading corporation, a mining enterprise, a transport 
organization such as a shipping line or airline, a steel company, a cen- 
tral bank, an export association, a governmental procurement agency 
or a department or ministry which acts and is suable in its own name. 

(c) United States.—Paragraph (c) of section 1603 defines “United 
States” as including all territory and waters subject to the jurisdiction 
of the United States. : 

(d) Commercial activity——Paragraph (c) of section 1603 defines the 
term “cominercial activity” as including a broad spectrum cf endeavor, 
from an individual commercial transaction or act to a regular course 
of commercial conduct. A “regular course of commercial conduct” in- 
eludes the carrying on of a commercial enterprise such as a mineral 
extraction company, an airline or a state trading corporation. Cer- 
tainly, if an activity is customarily carried on for profit, its commer- 
cial nature could readily be assumed. At the other end of the spectrum, 
a single contract, if of the same character as a contract which might be 
made by a private person, could constitute a “particular transaction or 
act. 

As the definition indicates, the fact that zoods or services to be 
procured through a contract are to be used for a public purpose is 
irrelevant; it is the essentially commercial! nature of an activity or 
transaction that is critical. Thus, a contract by a foreign government 
to buy provisions or equipment for its armed forces or to construct 
a government building constitutes a commercial activity. The same 
would be true of a contract to make repairs on an embassy building. 
Such contracts should be considered fake commercial contracts, even 
if their ultimate object is to further a public function. 

By contrast, a foreign state’s mere participation in a oe assist- 
ance program administered by the Agency for International Develop- 
ment Ge D) is an activity whose essential nature is public or govern- 
mental, and it would not itself constitute a commercial activity. By the 
same token, a foreign state’s activities in and “contacts” with the 
United States resulting from or necessitated by participation in such 
4% program would not in themselves constitute a sufficient commercial 
nexus with the United States so as to give rise to jurisdiction (see 
sec. 1330) or to assets which could be subjected to attachment or 
execution with respect to unrelated commercial transactions (see sec. 
1610(b)). However, a transaction to obtain goods or services from 
private parties would not lose its otherwise commercial character be- 
cause it was entered into in connection with an AID program. Also 
public or governmental] and not commercial in nature, would be the 
employment of diplomatic, civil service, or military personnel, but 
not the employment of American citizens or third country nationals by 
the foreign state in the United States. 

The courcs would have a great deal of latitude in determining what 
is a “commercial activity” fr purposes of this bill. It has seemed un- 
Wise to attempt an excessively precise definition of this term, even if 
that were practicable. Activities such as a foreign government’s sale of 
u service or a product, its leasing of property, its borrowing of money, 
its employment or engagement of laborers, clerical staff or public re- 
lations or marketing agents, or its investment in a security of an 


American corporation, would be among those included within the 
definition. 
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(e) Commercial activity carried on in the United States by a forei 
state.—As paragraph (d) of section 1603 indicates, a pmerche 8F- come. 
ity carried on in the United States by a foreign state would include not 
only a commercial transaction performed and executed in its entirety 
in thU nited States, but. also a commercial transaction or act having 
a “substantial contact” with the United States. This definition includes 
cases based on commercial] transactions performed in whole or in part 
in the United States, import-export transactions involving sales to, or 
purchases from, concerns in the Tnited States, business torts oceurri 
in the United States (cf. § 1605(a) (5)), and an indebtedness Danton 
by a foreign state which negotiates or executes a loan agreement in the 
United States, or which receives financing from a private or public 
lending institution located in the United States—for example, Joans, 
uarantees or insurance rovided by the Export-Import Bank of the 
nited States. It will be for the courts to determine whether a particu- 
lar commercial activity has been performed in whole or in part in the 
United States. This definition, however, is intended to reflect a d 
of contact beyond that occasioned simply by U.S. citizenship or 5. 
residence of the plaintiff. 


Section 1604. Immunity of foreign states from juriadiction 

New chapter 97 of title 28, United States Code, starts from a premise 
of immunity and then creates exceptions to the general principle. The 
chapter is thus cast in a manner consistent with the way in whith the 
law of sovereign immunity has developed. Stating the basic principle 


subdivisions, cies or instrumentalities is the defendant in the suit 
and that the plaintiff’s claim relates to & public act of the er 
state—that is, an act not within the exceptions in sections 1605-1607. 
Once the foreign state has produced such prima facie evidence of im- 
munity, the burden of going forward wou'd ‘shift to the plaintifi to 

roduce evidence establishing that the foreign state is not entitled to 
immunity. The ultimate burden of proving immunity would rest with 
the foreign state. 

The immunity from jurisdiction rovided in section 1604 applies *o 
proceedings in both Federal and State courts. Section 1604 would be 
the only basis under which a foreign state could cleim immunity from 
the jurisdiction of eny Federal or State court in the Unite! States. 

Ail immunity provisions in sections 1604 through 1607 are made 
subject to “existing” treaties and other international agreements to 
which the United States ts a party. In the event an internaticaal agree- 
ment expressly conflicts with this bili, the international agrecment 
would control. Thus, the bill would not alte the rights or duties of the 
United States under the NATO Status of Forces Agreement or stinilar 
agreements with other countries; nor would it alter the provisions of 
commercial contracts or agreements to which the Unite States is & 
party, calling for exclusive nonjudicial remedies through arbitratien 
or other procedures for the settlement of disputes. ; 

Treaties of friendship, commerce and navigation and bilateral air 


. 


transport agreements often contain pr=visions relating to the immunity 
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of foreign states. Many provisions in such agreements are consistent 
with, but do not go as far as, the current bill. To the extent such inter- 
national agreements are silent on a question of immunity, the bill 
would control; the international agreement would control only where 
a conflict was manifest. 


Section 1605. General exceptions to the jurisdictional immunity of 
foreign states 

Section 1605 sets forth the general circumstances in which a claim 
of sovereign immunity by a foreign state, as defined in section 1603 (a), 
yeue not be recognized in a Federal or State court in the United 

tates. 

(a) (1) Waivers.—Section 1605(a) (1) treats ap and implied 
waiyers by foreign states of sovereign immunity. With respect to ex- 
plicit waivers, a foreign state may renounce its immunity by treaty, 
as has been done by the United States with respect to commercial and 
other activities in a series oi treaties of friendship, commerce, and 
navigation, or a foreign state may waive its immunity in a contract 
with a private party. Since the sovereign immunity of a political sub- 
division, agency or instrumentality of a foreign state derives from the 
foreign state itself, the foreign state may waive the immunity of its 
political subdivisions, agencies or instrumentalities, 

With respect to implicit waivers, the courts have found such waivers 
in cases where a foreign state has agreed to arbitration in another 
country or where a foreign state has agreed that the law of a par- 
ticular country should govern a contract. An implicit waiver would 
also include a situation where a foreign state has filed a responsive 
pleading in an action without raising the defense of sovereign 
immunity. 

The language, “notwithstanding any withdrawal of the waiver 
which the foreign state may purport to effect except in accordance 
with the terms of the waiver,” is designed to exclude a withdrawal of 
the waiver both after and before a dispute arises except in accordance 
with the terms of the original waiver. In other words, if the foreign 
state agrees to a waiver of sovereign immmunity in a contract, that 
waiver may subsequently be withdrawn only in a manner consistent 
with the expression of the waiver in the contract. Some court decisions 
have allowed subseouent and unilateral rescissions of waivers by for- 
eign states. But the better view, and the one followed in this section, 
js that a foreign state which has induced a private person into a 
contract by promising not to inveke its immunity cannot, when a 
ee arises, go back on its promise and seek to revoke the waiver 
unilaterally. 

(s)(2) Commercial activities having a nexus with the United 
States.—Section 1605 (a) (2) treats what is prebably the mor’ ‘mpor- 
tant instanca in which foreign states are denied immunity, that in 
which the fureign state engages in a commercial activity. The defini- 
tion of a “commercial activity” is set forth in section 1603(d) of the 
bill, and is discussed in the anslysis to that section. 

Section 1605(a} (2) mentions three situaticns in which a foreign 
state wou! 1 not bh entitled to ir:munity with respect to a claim based 
upon a commercial activity. The first of these situations is where the 
“commercial activity [is] carried on in the United States by the for- 
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eign state.” This phrase is defined in section 1603(e) of the bill. See 
the analysis to that section. 
he second situation, an “act performed in the United States in 
connection with a commercial activity of the foreign state elsewhere,” 
looks to conduct of the foreign state in the United States which relates 
either to a regular courre of commercia] conduct elsewhere or to a par- 
ticular commercial transaction conc!aded or carved out in part else- 
where. Examples of this type of situation might include: a representa- 
tion in the United States by en agent cf a foreign state that leads to an 
action for rvstitution b on unjust enrichment; an a<t in the United 
States that violates U.S. securities laws or regulations; the wrongful 
discharge in the United Staies of 91 employee of the foreign state who 
has been employed in connection with a commercial activity carried on 
in some third country. 

Although some or all of these acts might also be considered to.be a 
“commercial activity carried on in the United States,” as broadly 
defined in section 1603 (e), it has seemed advisable to provide exprecsly 
for the case where a claim arises vut of a specific act in the Tnites 
States which is commercial or private in nature and which reiates to a 
commercia! activity abroad. It should be noted that the acts (or omis- 
sions) pencil: in this category are limited to those which in and 
of themselves are sufficient tc form the basis of a cause of action. 

The third situation—“an act outside ths terzitory of the United 
States in connection with a cemmercial activity of the foreign state 
elsewhere ard that act causes a direct effect in the United States”— 
would embrace commercial conduct abroad having direct effects within 
the United States which would subject such conduct to the exercise of 
jurisdiction by the United States consistent with principles set forth 
in section 18, Restatement of the Law, Second, Foreign Relations 
Law of the United States (1965). 

Neither the term “direct effect” nor the concept of “substantial con- 
tacts” embodied in section 1603(e) is intended to alter the ae 
of the Sherman Antitrust Act, 15 U.S.C. 1, e¢ seg., to any defendant. 
Thus, the bill dor it affect the holdi in such cases as United 
States v. Pacific & Arctic Ry. & Nav. Co., US. 87 (1918), er Pacific 
Seafarers, Inc. v. Pacific Far East Line, Ine., 404 F. 2d 803 (D.C. Cir. 
1968}, cert. denied, 393 U.S_ 1093 (1969). 

(a) (3) Expropriation claima.—Section 1605 (a) (3) would, in two 
categories of cases, deny immunity where a in property taken in 
violation of international law are in issue.” The first category involves 
cases where the property in question or any roperty exchanged for 
such property 1s present in the United States, and where such 
presence is in connection with a commercial activity carried on in 
the United States by the foreign state, or 2 apes subdivision, agency 
dr instrumentality of the foreign state. The second category is where 
the property, or any property exchanged for such py ok is (1) 
owned or operated by an agency or instrumentality of a foreign state 
end (ii) that cy or instrumentality is er in a commervial 
activity in the United States, Under the second category, the property 
need not be present in connection with a commercial activity of the 

ney or instrumenislity. : 
*e The term “taken in iste of international law” would include tha 
nationalization or exprupriation of property without payment of the 
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prempt adequate and effective compensation required by international 
law. It would also include takings which are arbitrary or discrimi- 
natory in nature. Since, however, this section deals solely with issues 
of immunity, it in no way affects existing law on the extent to which, 
if at all, the “act of state” doctrine may be applicable. See 22 U.S.C. 
2370(e) (2).? ; ; ? - 

(a) (4) Immovable, inherited, and gift property.— Section 1605 (a) 
(4) denies immunity in litigation relating to rights in real estate an 
in inherited or gift property located in the United States. It is estab- 
lished that, as set forth in the “Tate Letter” of 1952, sovereign immu- 
nity should not be granted in actions with respect to rea! property, 
diplomatic and consular property excepted. 26 Department of State 
toulletin 984 (1952). It does not ey whether a particular piece of 
property is used for commercial or public purposes. 
it is ERS that the RniGn mentioned in the “Tate Letter” 
with resrect to diplomatic and consular property is limited to ques- 
tions of attachment and execution and does not apply to an adjudica- 
tion of rights in that property. Thus the Vienna Convention on 
Diplomatic Relations, concluded in 1961, 23U0ST 3227, TIAS 7502 
(1972), provides in article 22 that the “premises of the mission, their 
furnishings and other property thereon and the means of transport 
of the mission shall be immune from search, requisition, attachment 
or execution.” Actions short of attachment or execution seem to be 
perinitied under the Convention, and a foreign state cannot deny to 
the local state the right to adjudicate questions of ownership, rent, 
servitudes, and similar matters, as long as the foreign state’s pos- 
session of the premises iz not disturbed. eee 

There is general agreement that a foreign state may not claim im- 
munity when the suit against it relates to rights in property, real or 
ne.sonal, obtained by gift or inherited by the foreign state and situ- 
ated cr administered in the country where the suit is brought. As 
stated in the “Tate Letter,” immunity should not be granted “with re- 
spect io the disposition of the property of a deceased person even 
though a foreign sovereign is the beneficiary.” The reason is that, in 
claiming rights in a Adeodent’s estate or obtained by gift, the foreign 
state claims the same right which is enjoyed by private persons. 

(a) (5) Noncommercial torts—Section 1605(a)(5) is directed ‘pri- 
marily at the problem of traffic accidents but is cast. in general terms 


1The committee has becu advised that in some cases, after the defense of sovereign 
immunit; bas peen denied o> removed as an iesue, the art of state doctrine may be 
ae A arserted in an effort to block litigation. Under the act of state doctrine. 
United States Courts may refase to adjudicate the validity of purely public acts of 
foreign sovereigns, as distinguished froni commercial acts. committed and effective within 
-their own territory. For exampie, in the Supreme Court’sa recent decision in Dunhill v. 
Republic of Cuda, 44 U.S.L.W. 4665. No. 73-1288 (May 24, 1976, the respondent havin 
Drought suit (and thus clearly having walved the defense of sovereign framunity) 
atiemp.~t to assert that a refuse! to pay a commercial obligation was not reviewable 
because it was an “‘act of state’’. 

The committee has found it unnecessary to address the act of state doctrine in this 
legisla“ion since decisions such as that in tue Dunhill case demonstrate that our courts 
siready have considerable guidance enabling them to reject improper assertion of the 
act of state doctrine. For example, it appears that the doctrine would not a ply to the 
cases coverec by E.R. 11315, whose touchstone is a concet of “commercial activity” 
favolving sgnificant jurisdicticnal contacts with this country. The conclusions of the 
coinmittee are in concurrence with the position of the government in ita amicua brief to 
the Supreme Court in the Dunhill case where the Solicitor General stated : : 

{U]nder the nindern restrictive theury of sovereign immunity, a foreign state is not 
tm:aune from suit on ite commercie) obligations. To elevate the foreign state's com- 
aac ee ane oer piokecten Iie o2 rg Aad state’ would frustrate this modern 

venent by permitting sovereign Iusmun reenter throu the back . und 
the guise of the sect of state doctr’ne.” (Amicus Brief of United ‘Btates, Pp. a aes 
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as applying to all tort actions for money damages, not otherwise en- 
compaased by section 1605(a) (2) relating to neeanamal activities, It 
denies immunity as to claims for personal injury or death, or for 
damage to or loss of property, caused by the tortious act or omission 
of a foreign state or its officials or employees, acting within the sco 
of their authority; the tortious act or omission must occur within the 
jurisdiction of the United States, and must not come within one of the 
exceptions enumerated in the second paragraph of the subsection. 

_ As used in section 1605(a} (5), the phrase “tortious act or omission” 
is meant to include causes of action which are based on strict lability 
as well as on negligence. The exceptid¥S ‘provided in su aragraphs 

_(A) and (B) of section 1605 (a) (5) corréspond to many o the claims 
with respect to which the U.S. Government retains immunity under 
the Federal Tort Claims a U.S.C. 2680 (a) and (h). 

_ Like other provisions in the bill, seétion 1605 is subject to existing 
international agreements (see section 1604), including Status of Forces 

ments; if a remedy is available under a Status of Forces Agree- 
ment, the foreign state is immune from such tort claims as are encom- 
passed in sections 1605 (a) (2) and 1605(a) (5). 

Since the bill deals only with the immunity of foreign states and 
not its diplomatic or consular representatives, section 1605(a) (5) 
would not govern suits against diplomatic or consular representatives 
but only suits against the foreign state. It is noteworthy in this regard 
that while article 43 of the Vienna Convention on Consular Relations 
of 1965, 21 UST 77, TIAS 6820 (1970), expressly abolishes the im- 
munity of consular officers with respeétto civil actions brought by a 
third party for “damage all¥ing fro.ni an accident in the receiving 
state caused by a Vehicle, v or aircraft,” there is no such provision 
in the Vienna Conyention 6n_ Diplomatic Relations of 1961, supra. 
Consequently, no case relating to ‘a traffic accident can be brought 
against a member of a diplomatic missidh. 

The pu of section 1605(a) (5) is to permit the victim of a 
traffic accident or other noncommercial tort to maintain an action 
Pag the foreign state to the extent otherwise provided by law. 
See. however, section 1605(c). oh i 

(b) Maritime liens —Section 1605(b) denies immunity to a foreign 
state in cases where’ (i). a suit in simpy | is brought to enforce a 
maritime lien agairist a vessel or cargo of that foreign state, (ii) the 
maritime lien is based upon a commercial activity of the foreign 
state, and (iii) the conditions in paragraphs (1) and (2) of section 
1605(b) have beepcqmplied with. ; ; ? 

_ The purpose of this subsection is the permit a plaintiff to bring suit 
in a US. district court arising out of a maritime lien invplving & 
vessel or cargo of a foreign sovereign without arresting the vessel, by 
instituting an in nam action against the foreign state i a man- 
ner analogous to bringing such a suit against the United States. Cf. 
48 U.S.C. 741, et seg. In view of section 1609 of the bill, section 
1605(b) is designed to avoid arrests of vessels or cargo of a foreign 
state to commence 2 suit. Instead, as provided in paragra h (1), a 
copy of the summons and complaint must be delivered to the master 
or other person having possession of the vessel or cargo (such as the 
second in command of the ship). ; 

If, however, the yessel or its cargo 1s arrested cr attached, the 
plaintiff will lose his in personam rethedy and the foreign state will 
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entitled to immunity—except in the case where the plaintiff was 
its that the ted or cargo of u foreign state was involved. 
This would be a rare case because the flag of the vessel, the eke 
stances giving rise to the maritime lien, or the information es 
in ship registries kept in ports throughout the United States shou 
make known the ownership of the vessel in question, if not the cargo. 
By contrast, evidence that a party had relied on a standard registry 
of ships, which did not reveal a foreign state’s interest in a vessel, 
would be prima facie evidence of the party’s unawareness that a 
vessel of a foreign state was involved. More generally, a party could 
seek to establish its lack of awareness of the foreign state’s owner- 
ship by submitting affidavits from itself and from its counsel. Tf, 
however, the vessel or cargo is mistakenly arrested, such arrest or 
attachment must, under section 1609, be immediately dissolved when 
the foreign state brings to the court’s attention its interest in the 
vessel or cargo and. hence, its right to immunity from arrest. 

Under paragraph (2), the plaintiff must also be able to prove that 
the procedures for service under section 1608(a) or (b) have com- 
menced—for example, that the clerk of the court has mailed the 
_ requisite copies of the summons and complaint. The plaintiff need 
not show that service has actually been made under section 1608(c). 
The reason for this second requirement is to help make certain that 
the foreign state concerned receives prompt and actual notice of the 
institution of a suit in admiralty in the-United States, even if the 
copies served on the master of the vessel should fail to reach the 
foreign state. 

Section 1605(b) would not preclude a suit, in accordance with other 
provisions of the bill—e.g., section 1605 (a) (2). Nor would it preclude 
a second action, otherwise permissible, to recover the amount by 
which the value of the maritime lien exceeds the recovery in the first 
action. 

Section 1606. Extent of liability 

Section 1606 makes clear that if the foreign state, political sub- 
division, agency or instrumentality is not entitled to immunity from 
jurisdiction, liability exists as it would for a private party under 
like circumstances. However, the tort liability of a foreign state itself, 
and of its political subdivision (but not of an agency or instrumen- 
tality of a foreign state) does not extend to punitive damages. Under 
current international practice, punitive damages are usually not 
assessed aguinst foreign states. See 5 Hackwork, Digest of Tnter- 
national Law, 723-26 (1943) ; Garcia-Amador, State Reesponsibility, 
94 Hague Recueil des Cours 365, 476-81 (1958). Interest prior to 
judgment and costs may be assessed against a foreign state just a3’ 
against a private party Cf. 46 U.S.C. 743, 745. 

Consistent with this section, a court could, when circumstances 
were clearly appropriate, order an injunction or specific performance. 
But this is not determinative of the power of the court to enforce 
such an order. For example, a foreign diplomat or official could not 
be imprisoned for contempt because of his government’s violation of 
an injunction. See 22 U.S.C. 252. Also a fine for violation of an 


injunction may be unenforceable if immunity exists under secti 
1609-1610. . jy sires 
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_ The bill does not attempt to deal with questions of discovery. Exist- 
ing law appears to be adequate in this area. For example, if a private 
plaintiff sought the production of sensitive governmental documents 
of a foreign state, concepts of governmental privilege would apply.’ 
Or if a plaintiff sought to depose a diplomat in the United States or 
a high-ranking official of a foreign government, diplomatic and official 
immunity would apply. However, appropriate remedies would be 
available under Rule 37, F.R. Civ. P., for an unjustifiable failure to 
make discovery. 

Section 1607. Counterclaims 

Section 1607 applies to counterclaims against a foreign state which 
brings an action or intervenes in an action in a Federal or State court. 
It would deny immunity in three situations. First, immunity would 
be denied as to any counterclaim for which the foreign state would 
not be entitled to immunity under section 1605, if the counterclaim 
had been brought as a direct claim in & separate action against the 
foreign state. This provision is based upon article I of the Luropean 
Convention on State Immunity 11 Int’! Legal Materials 470 (i972). 

Second, even if a foreign state would otherwise be entitled to im- 
munity under sections 1604-1606, it would not be immune from 4 
counterclaiin “arising out of the transaction or occurrence that is the 
subject matter of the claim of the foreign state.” This is the same 
terminology as that used in rule 18(a) of the Federal Rules of Civil 
Procedure and is consistent with section 70(2).(b), Restatement of the 
Law, Second, Foreign Relations Law of the United States (1965). 
Certainly, if a foreign state brings or intervenes in #n action based on 
a particular transaction or occurrence, it should not obtain the bene- 
fits of litigation before U.S. courts while avoiding any legal liabilities 
claimed against it and arising from that same transaction or oc- 
currence. See, Alfred Dunhill of London, Inc., v. Cuba, — US. — 
No. 73-1288, decided May 24, 1976). 

Third, notwithstanding that the foreign state may be immune 
under subsections (a) and (b), the foreign state nevertheless would 
not be imnnune from a setoff. Subsection (c) codifies the rule enunciated 
in National Bank v. Republic of China, 348 U.S. 356 (1955). 

Section 1608. Service; time to answer; default 

Section 1608 sets forth the exclusive procedures with respect to 
service on, the filing of an answer or other responsive pleading by, 
and obtaining a defeult judgment against a foreign state or its po- 
litical subdivisions, agencies or instrumentalities. These procedural 
provisions are intended to fill a void in existing Federal and State 
Jaw, and to insure that private persons have adequate means for com- 
mencing # suit against a foreign state to seek redress in the courts. 

Provisions in section 1608 are closely interconnected with other parts 
of the bill—particularly the roposed section 1330 and sections 1605— 
1607. If notice is served under section 1608 and if the jurisdictional 
contacts embodied in sections 1605-1607 are satisfied, personal jur- 
isdiction over a foreign state would exist under section 1330(b). In 
addition to its integral role in the bill, section 1608 follows on the 


2eg. 5 U.S.C. 552 concerning pubile Information. 
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recedents of other statutory service provisions in areas of unusual 
f ederal interest. See, for example, 8 U.S.C. 1105a(3) and 15 U.S.C. 
21(f) and 77v. ia! ae 

(a) Service on Foreign States and Political Subdivisions.—Subsec- 
tion (a) of section 1608 sets forth the exclusive procedures for service 
on a foreign state, or political subdivision thereof, but not on an agency 
or instrumentality of a foreign state which is covered in subsection 
(b). There is a hierarchy in the methods of service. Paragraph (1) 
provides for service in accordance with any special arrangement which 
may have been agreed upon between a plaintiff and the foreign state 
or political subdivision. If such an arrangement exists, service must 
be made under this method. The purpose of subsection (a) (1) is to 
encourage potential plaintiffs end foreign states to agree to a proce- 
dure on service. : 

If no special arrangement exists, paragraph (2) would permit serv- 
ice in accordance with an applicable international convention on serv- 
ice of judicial documents. The only such convention to which the 
United States is at present a party is the Hague Convention on Serv- 
ice Abroad of Judicial and Extrajudicial Documents, 20 UST 361, 
TIAS 6638 (1969). In order for an international convention to be 
“applicable”, both the United States and the foreign state concerned 
must be a party to the convention. 

if neither an applicable international convention nor a special ar- 
rangement exists, paragraph (3) would provide for service by mail. 
The clerk of the court would send a copy of a “notice of suit” as pre- 
scribed by the Secretary of State by regulation, together with a copy of 
the summe:.s and complaint, by mail to the head of the foreign state’s 
ministry of foreign affairs or its equivalent. This procedure is based 
on rule 4(i) (1) (D), F.R. Civ. P. . 

Finally, as a method of last. resort, paragraph (4) would provide for 
service through diplomatic channels if service could not be made by 
mail within 39 days, The clerk of the court would send two copies 
of the notice of suit, summons and complaint to the Secretary of State 
for transmittai through diplomatic channels. Transmittal through dip- 
lomatic channels would mean that the Office of Special Consular Serv- 
ices in the Department of State will pouch a copy of these papers to 
the U.S. Embassy in the foreign state in question. Phe US. 
Embassy, in turn, would prepare a diplomatic note of transmittal 
and deliver the diplomatic note with the other papers to the appro- 
priate official in the ministry of foreign affairs of the foreign state. 
Use of diplomatic channels could also include transmittal of the papers 
by the Department of State to the foreign state’s embassy in Wash- 
ington, D.C. “Transmittal” of the notice of suit, summons and com- 
plaint does not require that the foreign; state formally accept these 
papers. It only requires that these papers'be transmitted in such a way 
that the foreign state has actual notice of the suit. All papers to be 
served would be accompanied by translations into an official language 
of the foreign state. Finally, the Secretary of State would be required 
to send back to the court the diplomatic note used in transmitting the 
papers to the foreign state. 

_A “notice of suit” as used in this section would advise a foreign 
siate of the legal proceeding, it would explain the legal significance 
of the summons, complaint and service, and it would indicate what 
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steps are available under or required by U.S. law in order to defend 
the action. In short, it would provide an introductory explanation to 
a foreign state that may be unfamiliar with U.S. law or procedures. 

Service through diplomatic channels is widely used in international 
practice. It is provided for in the European Convention on State Im- 
munity, supra, which was negotiated by 18 European nations. It is 
. accepted and indeed preferred by the United States in suits brought 
against the United States Government in foreign courts. See Depart- 
ment of State’s circular instruction No. CA-10922, June 16, 1961, 56 
Am. J. Int’] L. 523-33 (1962). 

(b) Service on Agencies or Instrumentalities.—Subsection (b) of 
section 1608 provides the methods under which service shall be made 
upon an agency or instrumentality of a foreign state, as defined in 
section 1603(b). Again, service must always be made in accordance 
with any special arrangement for service between a plaintiff and the 
agency or instrumentality. If no such arrangement exists, then serv- 
ice must be made under subsection (b) (2) which provides for service 
upon officers, or managing, general or appointed agents in the United 
States of the agency or instrumentality—or in the alternative, in ac- 
cordance with an applicable international convention such as the H, 
Convention on Service Abroad of Judicial and Extrajudicial 
Documents, supra. 

Tf there is no special arrangement and if the agency or instrumen- 
tality has no representative in the United States, service may be made 
under one of the three methods provided in subsection (b) (3). The 
first two methods provide for service by letter rogatory or rmquest or 
by mail. The third method, subparagraph (C), authoizs a court to 
fashion a method of service, for example under rule 83, F_R. Civ. P., 
provided the method is “consistent with the law of the place where 
service is to be made.” This latter language takes into account the 
fact that the laws of foreign countries may prohibit the service in 
their country of judicial documents by process servers from the United 
States. It is contemplated that no court will direct service upon a 
foreign state by appointing someone to make a a ome’ attempt at 
service abroad, unless it is clearly consistent with the law of the foreign 
jurisdiction where service i+ to be attempted. It is also contemplated 
that the courts will not dir.2s service in the United States eo no 
lomatic representatives, Hellenic Lines Lid. v. Moore, 345 F. 2d 978 
(D.C. Cir. 1965), or upon consular re resentatives, Oster v. Dominion 
of Canada, 144 F. Supp. 746 (N-D.N.Y. 1956), aff'd, 238 F. 2d 400 
(2d Cir. 1956). ; 

(c) When Service Is Made.—Subsection (c) of section 1608 estab- 
lishes the time when service shall be deemed to have been made under 
each of the methods provided in subsections (a) and (b). , 

(d) Time To Answer or Reply.—Subsection (da) of section 1608 
gives each foreign state, politica subdivision thereof or agency or 
instrumentality of a foreign state or political subdivision up to 60 days 
from the time service is deemed to have been made in which to answer 
or file a responsive pleading. This corresponds to similar provisions 
applicable in suits against the United States or its cfficers or agencies. 
Rule 12(a). F.R. Civ. P. te 

(e) Default Judgments.—Subdivision (e) of section 1608 provides 
that no default judgment may be entered against a foreign state, or 
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its political subdivisions, agencies or instrumentalities, “unless the 
claimant establishes his claim or right to relief by eviclence satisfactory 
to the court.” This is the same requirement applicable to default judg- 
ments against the U.S. Government under rule 55(e), FR. Civ. Le 
In determining whether the claimant has established his claim or right 
to relief, it is expected that courts will take into account the extent 
to which the plaintiff’s case depends on appropriate discovery against 
the foreign state.? Once the default judgment is entered, notice of such 
judgment must be sent in the manner prescribed for service in sections 
1608 (a) or (b). ; ; 

Special note should be made of two means which are currently in 
use in attempting to commence litigation against a foreign state. First, 
the current practice of auanas to commence a suit by attachment 
of a foreign state’s property would be prohibited under section 1609 in 
the bill, because of foreign relations considerations anc because such 
attachments are rendered unnecessary by the liberal service and juris- 
dictional provisions of the bill. See the analysis to section 1609. 

A second means, of questionable validity, involves the mailing of a 
copy of the summons and complaint to a diplomatic mission of the 
foreign state. Section 1608 precludes this method so as to avoid ques- 
tions of inconsistency with section 1 of article 22 of the Vienna Con- 
vention on. Diplomatic Relations, 23 UST~3227, TIAS 7502 (1972), 
which entered into force in the United States on December 13, 1972. 
Service on an embassy by mail would be precluded ander this bill. See 
71 Dept. of State Bull. 458-59 (1974). 


Section 1609. Immunity from Attachment and Execution of Property 
of a Foreign State 

As in the case of section 1604 of the bill with respect to jurisdiction, 
section 1609 states a general proposition that the property of a foreign 
state, as defined in section 1603(a), is immune from attachment and 
from execution, and then exceptions to this’ proposition are carved out 
in sections 1610 and 1611. Here, it should be pointed out -that neither 
section 1610 nor 1611 would permit an attachment for the purpose of 
obtaining jurisdiction over a foreign state or its property. For this 
reason, section 1609 has the effect of precluding attachments as a means 
for commencing a lawsuit. 

Attachment of foreign government property for jurisdictional pur- 

poses has been recognized “where under international Jaw a forei 
government is not immune from suit”, and where the property in *he 
United States is commercial in nature. Wedamann v. Chis M. 
Bank, 21 Misc. 2d 1086, 192 N.Y.S. 2d 469 (Sup. Ct. N.Y. 1959). Even 
in such cases, however, it has been recognized that property attached 
for jurisdictional purposes cannot be retained to satisfy a judgment 
because, under current practice, the property of a foreign sovereign is 
immune from execution. 

Attachments for jurisdictional purposes have been criticized as in- 
volving U.S. courts in litigation not involving any significant U.S. 
interest or jurisdictional contacts, apart from the fortuitous presence 
of property in the jurisdiction. Such cases frequently require the 
application of foreign law to events which occur entirely abroad. 


2Cf Statement in the analysis of section 1606 noting that appropriate remedies would 
be available under Rule 37, F.R. Civ. P., for an unjustifiable fallure to make discovery. 
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Such attachments can also give rise to serious friction in United 
States’ foreign relations. In some cases, plaintiffs obtain numerous at- 
tachments over a variety of foreign government assets found in various 
parts of the United States. This ad approach has caused sig- 
nificant irritation to many foreign governments. 

At the same time, one of the Gotten purposes of this bill is 
to provide a long-arm statute that mukes attachment for jurisdictional 
purposes unnecessary in cases where there is a nexus between the claim 
and the United States. Claimants will clearly benefit from the ex- 
panded methods under the bill for service on a foreign state (sec. 
1608), 2s well as from the certainty that section 1330(b) of the vill 
confers personal jurisdiction over a foreign state in Federal and State 
courts as to every claim for which the foreign state is not entitled to 
immunity. The elimination of attachment as a vehicle for commenc- 
ing a lawsuit will ease the conduct of foreign relations by the United 
States and help eliminate the necessity for determinations of claims 
of sovereign immunity by the State Department. 


Section 1610. Exceptions tc Immunity from Attachment or Execution 
Section 1610 sets forth circumstances under which the property of a 
foreign state is not immune from attachment or execution to satisfy 
a judgment. Though the enforcement or judgments agrinst foreign 
state property remains a somewhat controversial subject in interna- 
tional law, there is a marked trend toward limiting the immunity from 
execution. reg? 

‘A number of treaties of friendship, commerce and navigation con- 
cluded by the United States permit execution of judgments — 
foreign publicly owned or controlled enterprises {for example, Treaty 
with Japan, April 2, 1953, art. 18(2), 4 UST 2063, TIAS 2863). The 
widely ratified Brussels Convention for the Unification of Certain 
Rules relating to the Immunity of State-Owned Vessels, April 10, 1926, 
196 U.N.T.S. 199, allows execution of judgments against public vessels 
engaged in commercial services in the same way as against privately 
owned vessels. Although not a party to this treaty, the United States 
follows a policy of not —- immunity for its publicly-owned 
merchant vessels, both domestically, 46 U.S.C. 742, 754, and abroad, 46 
U.S.C. 747; 2 Hackworth, Digest of International Law, 438-39 (1941). 
Articles 20 and 21 of the Geneva Convention on the Territorial Sea 
and the Contiguous Zone, April 29, 1958, 15. UST 1606, TIAS 5639, 
to which the United States is a party, recognize the liability to execu- 
tion under appropriate circumstances of state-owned vessels used in 


mune from execution. Dexter and Carpenter, nc. v. K me pr ; oP oe 


1086, 192 N.Y.S. 2d 469, 473 (Sup. Ct NY. 1959). Sections 1610(a) 
bo (b) are intended to modify this rule by partially lowering the 
barrier of immunity from execution, so as to make this immunity con- 
form more closely with the provisions on jurisdictional immunity in 


the bill. 
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(a) Execution Against Property of Foreign States. Section 1610 (a) 
relates to execution against property of a foreign state, including a 
political subdivision, agency, or instrumentality of a foreign state. 
The term “attachment in aid of execution” is intended to include at- 
tadhments, garnishments, and supplemental proceedings available 
under applicable Federal or State law to obtain satisfaction of a judg- 
ment. See rule 69, F.R. Civ. P. The property in question must be used 
for a commercial activity in the United States. If so, attachment in 
aid of execution, and execution, upon judgments entered by Federal 
or State courts against the foreign state would be perce in any 
of the circumstances set forth in paragraphs (1)—(5) of section 
1610(a). ee 2 

Pecos h (1) relates to explicit and implied waivers, and is gov- 
erned by the same principles that apply to waivers of immunity from 
jurisdiction under section 1605(a)(1) of the bill, A foreign state 
may have waived its immunity from execution, znter alia, by the pro- 
visions of a treaty, a contract, an official statement, or certain steps 
taken by the foreign state in the proceedings leading to judgment 
or to execution. As in section 1605{a) (1), a waiver on behalf of an - 
agency or instrumentality of a foreign state may be made either by 
the agency or instrumentality or by the foreign state itself. _ 

Paragraph (2) of section 1610(a) denies immunity from execution 
against property used by a foreign state for a commercial activity 
in the United States, provided that the commercial activity gave rise 
to the claim upon which the judgment is based. Included would be 
commercial activities encompassed by section 1605(a) (2). The pro- 
vision also includes a commercial activity giving rise to a claim with 
respect to which the foreign state has waived immunity under section 
1605(a)(1). In addition, it includes a commercial activity which 
gave rise to a maritime lien with respect to which an admiralty suit 
was brought under section 1605(b). One could, of course, execute 
peau commercial property other than a vessel or cargo which is 
the subject of a suit under section 1605(b), provided that the prop- 
erty was used in the same commercial activity upon which the maritime 
lien was based. 

The language “is or was used” in paragraph (2) contemplates a 
sftuation where property may be transfe from the commercial 
activity which is the subject of the suit in an effort to avoid the proc- 
ess of the court. This language, however, does not bear on the question 
of whether particular property is to be deemed property. of the entity 
against which the judgment was obtained. The courts will have to 
determine whether property “in the custody of” an agency or instru- 
meniuliiy is property “of” the agency or instrumentality, whether 
property held by one agency shauld be deemed to be property of 
another, whether property heid by an agency is property of the for- 
OBEL aD Ce i : ie Corp. v. Rodda of F/V Atlantic, 1971, AMC. 

UV, Calif.) ; American Hawaiian Ventu MV. 
har 251 F. Supp. G29, 098 (D.N.J. 1968). le ee 
aragrapn (3) would deny immunity from execution against 
erty of a foreign state which is used Be a commercial activity ie 
ahs a and Nonna been taken in violation of international 
a mn exchan or pro in vi i i = 
tional law. See the analysis to section 1005 (0) (a violation of interna 
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Paragraph (4) would deny immunity from execution against prop- 
erty of a foreign state which is used for a commercial] activity in the 
United States and is either aequired by succession or gift or is immov- 
able. Specifically exempted are diplomatic and consular missions and 
the residences of the chiefs of such missions. This exemption applies 
to all of the situations encompassed by sections 1610 (a) and (b) ; 
embassies and related buildings could not be deemed to be property 
used for a “commercial” activity as required by section 1610(a) ; also, 
since such buildings are those of Sin foreign state itself, they could 
not be property = agency or instrumentality engaged in a com- 
reir! activity in the United States within the meaning of section 
1610(b). 

Paragraph (5) of section 1610(a) would deny immunity with re- 
spect to obligations owed to a foreign state under a policy oi liability 
insurance. Such obligations would after judgment be treated as prop- 
erty of the foreign state subject to garnishment or related remedies in 
aid or in place of execution. The availability of such remedies would, 
of course, be governed by applicable State or Federal Jaw. Paragraph 
(5) is intended to facilitate recovery by individuals who may be in- 
jured in accidents, including those involving vehicles operated by a 
foreign state or by its officials, or employees acting within the scope 
of their authority. 

(b) Additional Execution Against Agencies and Instrumentalities 
Engaged in Commercial Activity in the United States—Section 1610 
(b) provides for execution against the property of agencies or instru- 
mentalities of a foreign state in circumstances additional to those 
provided in section 1610(a). However, the agency or instrumentality 
must be engaged in a commercial activity in the United States. If so, 
the plaintiff may obtain an attachment in aid of execution or execu- 
ticn against any property. commercial and noncommercial, of the 
agency or instrumentality, but only in the circumstances set forth in 
paragraphs (1) and (2). 

Paragraph (1) denies immunity from execution against any prop’ 
erty of an agency or instrumentality engaged in a commercial activity 
in the United States, where the agency or instrumentality has waived 
its immunity from execution. See the analysis to paragraph (1) of 
section 1610(a). ‘ 

Paragraph (2) of section 1610(b) denies immunity from execution 
against any property of an agency or instrumentality engaged in a 
commercial activity in the United States in order to satisfy a judg- 
ment relating to a claim for which the agency or instrumentality is not 
immune by virtue of section 1605(a) (2), (3) or (5), or 1605(b). 
Property will be subject to execution irrespective of whether the 
property was used for the same commercial or other activity upon 
which the claim giving rise to the judgment was based. 

Section 1610(b) wil] not permit execution against the property of 
one agency er instrumentality to satisfy a judgment against another, 
unrelated agency or instrumentality. See Prelude Corp. v. Owners of 
F/V Atlantic. V971 A.M.C. 2651 ON.D. Calif.). There are compelling 
reasons for this, If U.S. law did not respect the separate juridical 
identities of different agencies or instrumentalities, it might encourage 
foreign jurisdictions to disregard the juridical divisions between differ- 
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4 5. cor i its independ- 
.8. corporations or between a U.S. corporation and its indepe 

pe eines However, a court might find that property nee Evans 
agency is really the property of another. See the analysis to sec 
1610(a) (2). ; ; : 

(es Naceekte of court order following renscnan te Meas 
1610(c) prohibits attachment or execution under Sections ae 
and (b) unless the court has issued an order for such attachmen ee 
execution. In some jurisdictions in the United States, attachment an 
execution to satisfy a ieee may be had simply by applying to a 
clerk or to a local sheriff. This would not afford sufficient protection to 
a foreign state. This subsection contemplates that the courts will 
exercise their discretion in permitting execution. Prior to ordering 
attachment and execution, the court must determine that a reasonable 
period of time has elapsed following the entry of judgment, or in cases 
of a default judgment, since notice of the judgment was given to the 
foreign state under section 1608(e). In determining whether the 
period has been reasonable, the courts should take into account pro- 
cedures, including legislation, that may be necessary for payment of a 
judgment by a foreign state, which may take several months; repre- 
sentations by the foreign state of steps peng paver to satisfy the judg: 
ment; or any steps being taken to satisfy the judgment; or evidence 
that the foreign state is about to remove assets from the jurisdiction to 
frustrate satisfaction of the judgment. : ; 

d) Attachments upon explicit waiver to seoure satisfaction of a 
judgment.—Section 1$10(d) relates to attachment against the prop- 
erty of a foreign state, or of a political subdivision, agency or instru- 
mentality of a foreign state, prior to the entry of suet or prior 
to the lapse of the “reasonable period of time’ under section 
1610(c). Immunity from attachment will be denied only if the forei 
state, political subdivision, agency or instrumentality has explicitly 
waived its immunity from attachment prior to judgment, and only if 
the purpose of the attachment is to secure satisfaction of a judgment 
that has been or may ultimately be entered against the foreign state 
and not to secure jurisdiction. This subsection provides, in cases where 
there has been an explicit waiver, a provisional remedy, for example 
to prevent assets from being dissipated or removed from the aah: 
tion in order to frustrate satisfaction of a judgment. 


Section 1611. Certain types of property immune from execution 

Section 1611 exempts certain types of property from the immunity 
provisions of section 1610 relating to attachment and exectuion. 

(a) Property held by international organizations.—Section 1611 
(a) precludes attachment and execution against funds and other 
property of certain international organizations. The purpose of this 
subsection is to permit international organizations designated by the 
President pursuant to the International Organizations Immunities 
Act, 22 U.S.C. 288, et seq., to carry out their functions from their offices 
located in the United States without hindrance by private claimants 
secking to attach the payment of funds to a foreign state; such at- 
tachments would also violate the immunities accorded to such interna- 
tional institutions. See also article 9, section 3 of the Articles of Agree- 
ment of the International Monetary Fund, TIAS 1501, 60 Stat. 1401. 
International organizations covered by this provision would include, 
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inter alia, the International Monetary Fund and the World Bank. The 
reference to “international organizations” in this subsction is not in- 
tended to restrict any immunity accorded to such international orga- 
nizations under any other Jaw or international agreement. 

(b) Central bank funds and military property.—Section 1611(b) (1) 
provides for the immunity of central bank funds from attachment or 
execution, It applies to funds of a foreign central bank or monetary 
authority which are deposited in the United States and “held” for the 
bank's or authority’s “own account”—ie., funds used or held in con- 
nection with central banking activities, as distinguished from funds 
used solely to finance the commercial transactions of other entities or 
of foreign states. If execution could be levied on such funds without 
ax explicit waiver, deposit of foreign funds in the United States 
might be discouraged. Moreover, execution against the reserves of 
foreign states could cause significant foreign relations problems. 

Section 1611(b) (2) cota immunity from attachment and execu- 
tion for property which is, or is intended to be, used in connection with 
a military activity and which fulfills either of two conditions: the 
property is either (A) of a military character or (B) under the con- 
trol of a military authority or defense agency. Under the first condi- 
tion, property is of a military character if it consists of equipment in 
the broad sense—such as weapons, ammunition, military transport, 
warships, tanks, communications equipment. Both the character and 
the function of the property must be military. The purpose of this 
condition is to aed frustration of United States foreign policy in 
connection with purchases of military equipment and supplies in the 
United States by foreign governments. 

The second condition is intended to protect other military property 
such as food, clothing, fuel and office equipment which, although not of 
a military character, is essential to military operations. “Control” is 
intended to include authority over disposition and use in addition to 
physical control, and a “defense agency” is intended to include civilian 
defense organizations comparable to the Defense Supply Agency in the 
United States. Each condition is subject to the overall condition that 
property will be immune only if its ean or future use is military 
(e.g., Surplus military equipment withdrawn from military use would 
not be immune). Both conditions will avoid the possibilit that a for- 
eign state might permit execution on military property of the United 
States abroad under a reciprocal application of the act. 


SEC. 5. VENUE 


This section amends 28 U.S.C. § 1391, which deals with venue gen- 
erally. Under the new subsection (f), there are four express provisions 
for venue in civil actions brought against foreign states, political sub- 
divisions or their agencies or instrumentalities. / 

(1) The action may be brought in the judicial district wherein a 
substantial part of the events or omissions ae rise to the claim 
occurred.” This provision is analogous to 28 U.S.C, § 1391(e), which 
allows an action against the United States to be brought, inter alza, in 
any judicial district in which “the cause of action arose.” The test 
adopted, however, is the newer test recommended by the American Law 
Institute and incorporated in S. 1876, 92d Congress, Ist session, which 
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does not imply that there is oniy one such district applicable in each 
ease, Ti ee ena section 1605(a) (2), involving a commercial activ- 
ity abroad that causes a direct. effect in the United States, venue would 
exict wherever the direct effect generated “a substantial part of the 
events” giving rise to the claim. f ' 

In ae where property or rights in property are involved, the action 
may be brought in the judicial district in which “a substantial part of 
the property that is the subject of the action is situated.” No hardship 
will be caused to the foreign state if it is subject to suit where it has 
chosen to place the property that givesrisetothedispute. —__ ; 

(2) If the action is 4 suit in admiralty to enforce a maritime lien 
against a vessel or cargo of a foreign state, and if the action is brought 
under the new section 1605(b) in this bill, the action may be brought 
‘n the jucivial district in which the vessel or cargo is situated at the 
time notice is delivered pursuant to section 1605 (b) (1). ; 

(3) If the action is brought against an agency ar instrumentality of 
a foreign state, as defined in the new section 1603(b) in the bill, it may 
be brought in the judicial district where the agency or instrumentality 
is licensed to do business or is doing business. This provision is based on 
28 U.S.C. § 1391(c). i ; oF, 

(4) If the action is brought against a foreign state or political sub- 
division, it may be brought in the U.S. District Court for the District 
of Columbia. It is in the District of Columbia that foreign states have 
diplomatic representatives and where it may be easiest for them to 
defend. New subsection (f) would, of course, not apply to entities that 
are owned by a foreign state and are also citizens of 1 state of the 
United States as defined in 28 U.S.C. 1332 (c) and (d). For purposes 
of this bill, such entities are not agencies or instrumentalities of a 
foreign state. (See the analysis to sec. 1603(b).) 

As with other provisions in 28 U.S.C. 1391, venue in any court 
could be waived by a foreign state, such as by failing to object. to 
improper venue in a timely manner. (See rule 12(h), F.R. Civ. P.) 


SEC, 6. REMOVAL OF CASES FROM STATE COURTS 


The bill adds a new provision to 28 U.S.C. 1441 to provide for re- 
moval to a Federal district court of civil actions brought in the courts 
of the States against a foreign state or a political subdivision, agency 
or instrumentality of a foreign state. In view of the potential sensi- 
tivity of actions against foreign states and the importance of de- 
veloping a uniform body of law in this area, it is important to give 
foreign states clear euthority to remove to a Federal forum actions 
brought against them in the State courts. New subsection (a) of sec- 
tion 1441 permits the removal of any such action at the discretion of 
the foreign state, even if there are multiple defendants and some of 
these defendants desire not to remove the action or are citizens of the 
State in which the action has been brought. 

As with other removal provisions, a petition for removal must be 
filed with the appropriate district court in a timely manner. (28 
U.S.C, 1446.) However, in view of the 60-day period provided in 
section 1608(c) in the bill and in view of the bill’s preference that 
actions involving foreign states be tried in federal courts, the time 
limitations for filing a petition of removal under 28 U.S.C, 1446 may 
be extended “at any time” for good cause shown. 
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Upon removal, the action would be heard and tried by the a; propri- 
ate district court sitting witheut a jury. (Cf. %8 U.S.C. 2402, preclud- 
ing jury trials in suits against the United States.) Thus, one effect. 
of removing an action under the new section 1441(d) will be to ex- 
tinguish a demand for a jury trial made in the state court. (Cf. rule 
81(c), F.P. Civ. P.) Because the judicial power of the United States 
specifically enzompasses actions “between a State, or the Citizens 
thereof, and foreign States” (U.S. Constitution, art. ITI, sec. 2, el. 1), 
this preemption of State court procedures in cases involving foreign 
sovereigns is clearly constitutional]. 

This section, again, would net apply to entities owned by a foreign 
state which are citizens of a Stare of the United States as defined in 
28 U.S.C. 1332 (c) and (d), or created under the laws of a third 
country. 

: SEC. 7. SEVERAQIL"TY OF PROVISIONS 


This action provides that if a portion of the act or any application 
of the act should be found invalid for any reason, such invalidity 
would not affect any other provision or application of the ect. 


SEC. 8. EFFECTIVE DATE 


This section establishes that the effective date of the act shall be 90 
days after it becomes law. A 90-day period is deemed necessary in 
order to give adequate notice of the act and its detailed provisions to 
all foreign states. 


Srarements Unper Cuiause 2(1)(2)(B), Cuause 2(1)(3) AnpD 
Crause 2(1) (4) of Rute XI axp Ciause 7(a)(1) or Rute XIII 
oF THE House or REPRESENTATIVES : 


COMMITTEE VOTE 


(Rule XI 2(1) (2) (B)) 


On September 9, 1976, the Full Committee on the Judiciary approved 


the bill H.R. 11315 by voice vote. 
CosT 


(Rule XIII 7(a) (1)) 


The enactment of this bill will not ge any new or additional 
authorization or appropriation of funds. Indeed, the enactment of the 
bill will result in a net saving, in an undetermined amount, in that the 
Department of State will no longer have to andertake a consideration 
of diplomatic requests for sovereign immunity, and the Department 
of Justice will not be required to 5 re in the courts in support of the 
suggestions of immunity that are filed pursuant to the Department of 
State’s sovereign immunity determinations. 


OVERSIGHT STATEMENT 


(Rule XI 2(1) (3) (A)) 


The Subcommittee on Administrative Law and Governmental Re- 
lations of this committee exercises the committee’s oversight responsi- 
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bility with reference matters involving the immunity of foreign states, 
in aera with Rule VI(b) of the Rules of the Committee on the 
Judiciary. The favorable consideration of this bill was recommended 
by that subcommittee and the committee has determined that legisla- 
tion should be enacted as set forth in this bill. 


BUDGET STATEMENT 


(Rule XI 2(1) (8) (B)) 


As has been indicated in the committee statement as to cost made 
pursuant to Rule XIII (7) (a) (1), the bill will not require any new 
or additional authorization or appropriation of funds. The bill does 
nc; involve new budget authority nor does it require new or increased 
tax expenditures as contemplated by Clause 2(1)(3)(B) of Rule XT. 


ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE 
(Rule XI 2(1) (3) (C)) 


The estimate received from the Director of the Congressional 
Budget Office is as follows: 


ConGRESS OF THE UNiTED STATES, 
Conaressionau Bupcet OFFICE, 
Washington, D.C., July 6, 1976. 
Hon. Perer W. Ropino, Jr., 
Chairman, Committee on the Judiciary, US. House of Representa- 
tives, Washington, D.C. 

Dear Mr. Cuairman: In response to your letter of June 10, 1976 
and pursuant to section 403 of the Congressional Budget Act, the Con- 
gressional Budget Office has analyzed the costs associated with H.R. 
11315, the “Foreign Sovereign Immunities Act of 1976.” This legisla- 
tion is estimated to have no budgetary impact. 

Should the committee so desire, we would be pleased to provide 
additional assistance on this and future legislation. 

Sincerely, 
Auicr M. Rivirn, 
Director. 


OVERSIGHT FINDINGS AND RECOMMENDATIONS OF THE COMMITTEE ON 
; GOVERNMENT OPERATLONS 


(Rule XT 2(1) (3) (D)) 


No findings or recommendations of the Committee on Government 


Operations were received as referred to in subdivision (D) of clause 
2(t) (3) of House Rule XI. 


INFLATIONARY IMPACT 
(Rule XI 2(1) (8) ) 
In compliance with clause 2(1) (4) of House Rule XI it is stated 


that this legislation will have no inflationary impaet on prices and 
costs in the operation of the national economy. 
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CuHANoEs InN Existina Law Mane sy THE Bit, as Reporrep 


[The amendment to chapter 85 of title 28, United States Code, add 
a new sec. 1330 and amend sec. 1331 (a) (2) and (3). 

The bill adds a new chapter 97 to title 28, United States Code, 
comprised of sec. 1602 through 1611. 

_ (Secs. 1391 and 1441 of title 28, United States Code, are amended to 
include new provisions relating to suits against foreign states. 

In compliance with paragraph 2 of clause 3 of rule XITI of the Rules 
of the House of Representatives, changes in existing law made by the 
bill are shown as follows (existing law proposed to be omitted is 
enclosed in black brackets, new matter is printed in italic, existing 
law in which no change is proposed is shown in roman): 


TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE 


* * > * * * * 


Parr [¥—Jurispicrion AND VENUE 


Chap. 

Sec. 
Pg a O11 aoe DS ee Se ey a ee Srey een 1251 
BS CAR CE a tek cht eee enn aeat 1291 
Pag ea eg RE Ute 0 8) | a ae ee re 1331 
Th nama Cea) a le een nie 1391 
89. District Courts; Removal of Cases from State Courts__.__..-------~-- 1441 
TS ot Re aS | ii? ee nen Speers eat See eee ee meee erence 1491 
98. Court of Customs and Patent Appeals.._....._....__...........-...--... 1541 
PRE Oy Ct cei a Co |, ee a a ee a i ane a ae 1581 
97. Jurtedictional Immunities of Foreign Statea___._._..._-_------------ 1602 

* . . s * s = 


CHAPTER 84.—DISTRICT COURTS: JURISDICTION 


Sec. 

1330. Actions against foreign atatea. 

1331. Federal question ; amount in controversy ; costs. 

1332. Diversity of citizensh{p ; amount in controversy ; costs. 
1333. Admiralty, maritime and prize cases. 

1334. Bankruptcy matters and proceedings. 

1335. Interpleader. 

1336. Interstate Commerce Commission's orders. 

1337. Commerce and anti-trust regulations. 

1338. Patents, copyrights, trade-marks and unfair competition.’ 
1339. Postal roatters. 

1340. Internal revenue; customs duties. 

1341. Taxes by States. 

1342. Rate orders of State agencies. 

1343. Civil rights [and elective franchise. }’ 

1344. Election disputes. 

1345. United States as plaintiff. 

1346. United States as defendant. 

1347. Partition action where United States is joint tenant. 
1348 Banking association as party. 

1349, Corporation organized under federal law as party. 
1350. Alien’s action for tort. 

1351. Consuls and vice consuls as defendants. 

1352. Bonds executed under federal! law. 

1353. Indian allotments. 


1 Section catchline amended without amending analysis. 
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1354. Land grants fron aiterent states. 

1355, Fine, alty or forfeiture. 

1356. Relanren, Dae within admiralty and maritime jurisdiction. 

1357. Injuries under Federal laws. 

1358. Eminent domain. 

1359. Parties collusively joined or made. 

1360. State civil jurisdiction in actions to which Indians are parties. 
1361. Action to compel an officer of the United States to perform his duty. 


1362, Indian tribes. 
1363. Construction of references to laws of the United States or Acts of Congress. 


* s 2 s s s ae 


§ 1330. Action against foreign states 

(a) The district courts shall have original jurisdiction without re- 
gard to amount in controversy of any nonjury civil action agaimat a 
foreign state as defined in section 1603(a) of this title as to any claim 
for relief in personam with respect to which the foreign state is not 
entitled to immunity either under sections 1605-1607 of this title or 
under any applicable international agreement. 

(b) Personal jurisdiction over a foreign state shall exist as to every 
claim for relief over which the district courts have jurisdiction under 
aaa (a) where service has been made under section 1608 of this 
title. 

(c) For purposes of subsection (b), an appearance by a foreign 
state does not confer personal jurisdiction with respect to any claim 
for relief not arising out of any transaction or occurrence enumerated 
in sections 1605-1607 of this title. 


bd s * * * * * 


§ 1332. Diversity of citizenship; amount in controversy ; costs 


(a) The district courts shall have original jurisdiction of all civil 
actions where the matter in controversy exceeds the sum or value of 
$10,000, exclusive of interest and costs, and is between— 

1) citizens of different States; 
(2) citizens of a State, snd foreign states or citizens or subjects 
thereof; and 

(3) citizens of different States and in which foreign states or citi- 
zens or subjects thereof are additional parties. ] 

(2) citizens of a State and citizens or subjects of a foreign state; 

{3) citizens of different States and in which citizens or subjects of 
a foreign state are additional parties; and 

_(4) @ foreign state, defined in section 1603 (a) of this title, as plain- 
tiff and citizens of a State or of different States. 

(b) Except when express provision therefor is otherwise made in a 
statute of the United States, where the plaintiff who files the case orig- 
inally in the Federal courts is finally adjudged to be entitled to re- 
cover legs than the sum or value of $10,000, computed without regard 
to any setoff or counterclaim to which the defendant may be adju 
i sg oncalen Reve CL: zn interest’ and costs, the district court 

ay deny cos ® plaintiff and, i iti i 
the plait p d, in addition, may impose costs on 

(c) For the purposes of this section ard section 1441 of this title, a 
corporation shall be deemed a citizen of any State by which it has been 
incorporated and of the State where it has its principal place of bus- 
iness: Provided further, That in any direct action against the in- 
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surer of a policy or contract of liability insurance, whether incorpo- 
rated or unincorporated, to which action the insured is not joined as 
& party-defendant, such insurer shall be deemed a citizen of the State 
of which the insured is a citizen, as well as of any State by which the 
insurer has been incorporated and of the State where it has its prin- 
cipal place of business. 

d) The word “States”, as used in this section, includes the Terri- 
tories, the District of Columbia, and the Commonwealth of Puerto 
Rico. (June 25, 1948, ch. 646, 62 Stat. 930; July 26, 1956, ch. 740, 70 
Stat. 658; July 25, 1958, Pub. L. 85-554, §2, 72 Stat. 415; Aug. 14, 
1964, Pub. L. 88-489, § 1, 78 Stat. 445.) 


*« * . * * > ’ 


§ 1391. Venue generally. 


(a) A civil action wherein jurisdiction is founded only on diversity 
of citizenship may, except as otherwise provided by law, be brought 
only in the judicial district where all plaintiffs or all defendants 
reside, or in which the claim arose. 

(b) A civil action wherein jurisdiction is not founded solely on 
diversity of citizenship may be brought only in the judicial district 
where all defendants reside, or in which the claim arose, except as 
otherwise provided by law. 

(c) A corporation may be sued in any judicial district in which it is 
incorporated or licensed to do business or is doing business, and such 
judicial district shall be regarded as the residence of such corporation 

or venue purposes. 

d) An alien may be sued in any district. 

e) A civil action in which each defendant is an officer or employee 
of the United States or any agency thereof acting in his official 
capacity or under color of legal authority, or an agency of the United 
States, may, except as otherwise provided by law, be brought in any 
judicial district in which: (1) a defendant in the action resides, or (2) 
the cause of action arose, or (3) any real property involved in the 
action is situated, or (4) the plaintiff resides if no real property is 
involved in the action. 

(f) A civil action against a foreign state as defined in section 
1603 (a) of this title may be brought— 

(1) in any judicial district in which a substantial part of the 
erents or omissions giving rise to the claim occurred, or a sub- 
stantial part of property that is the subject of the action 78 
situated ; 

(2) in any judicial district in which the vessel or cargo of a 
foreign state is situated, if the claim is asserted under section 
1G05(b) of this title; 

(3) in any judicial district in which the agency or instru- 
mentality is licensed to do business or is doing business, if the 
action is brought against an agency or instrumentality of a 
foreign state as defined in section 1603(b) of this title; or 

(4) in the United States District Court for the District of 
Columbia if the action is brought against a foreign state or po- 
litical subdivision thereof. 

The summons and complaint in such an action shall be served as 
provided by the Federal Rules of Civil Procedure except that the 
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i ummons and complaint to the officer or agency as 
sea i. Tha Hales may be iets ae certified mail beyond the 
territorial limits of the district in which the action is brought. 

June 25, 1948, ch. 646, 62 Stat. 935; Oct. 5, 1962, Pub. L. 87-748, § 2, 
6 Stat. 744; Dec. 23, 1963, Pub. L. 88-234, 77 Stat. 473; Nov. 2, 1966, 
Pub. L. 89-714, § § 1, 2, 80 Stat. 1111.) 


o s s . 2 . . 


§ 1441. Actions removable generally. : yn 

a) Except as otherwise expressly provided by Act of Congress, 
oe dail achion brought in a State court of which the district courts 
of the United States have original jurisdiction, may be removed b 
the defendant or the defendants, to the district court of the Unite 
States for the district and division embracing the place where such 
action is pending. : ok fi 

(b) Any civil action of which the district courts have original 
jurisdiction founded on a claim or right aang wner the Constitu- 
tion, treaties or laws of the United States shall be removable without 
regard to the citizenship or residence of the parties. Any other such 
action shall be removable only if none of the parties in interest prop- 
erly joined and served as defendants is a citizen of the State in which 
such action is brought. ; 

c) Whenver a separate and independent claim or cause of action, 
which would be removable if sued upon alone, is joined with one or 
more otherwise non-removable claims or causes of action, the entire 
case may be removed and the district court may determine all issues 
therein, or, in its discretion, may remand all matters not otherwise 
within its original jurisdiction. 

(d) Any civil action brought in a State court against a forei, 
state as defined in section 1603(a) of this title may be removed by the 
foreign state to the district court of the United States for the district 
and division embracing the place where such action is pending. Upon 
removal the action shall be tried by the court without jury. Where 
removal is based upon this subsection, the time limitations of section 
1446(b) of this chapter may be enlarged at any time for cause shown. 


2 * s s * * x 


CHAPTER 97--JURISDICTIONAL IMMUNITIES OF 
FOREIGN STATES 


1602. Findinge and declaration of purpose. 
1608. Definitions. 


1604. Immunity of a foreign state from jurisdiction. 


1605. General exceptions to the jurisdictional immunity o a foreign state. 
1606. Extent of Napidty, aa : 


1607. Counterclaime. 
1608. Service; time to anawer ; default. 


1609. Immunity from atiachment and execution of perty o; a oreign state. 
1610. Ezceptions to the immunity from attachment Abas i 
1611. Certain types of property immune from ezecution. 


§ 1602. Findings and declaration of purpose 
The Congress finds that the determination by United States courts 


of the claims of foreign states to immunit from the jurisdiction o 
such courts would serve the interests of qabtioa and would protect ms 
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rights of both foreign states and litigants in United States courte. 
Under international law, states are not immune from the jurisdiction 
of foreign courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the sutisfaction 
of judgments rendered against ¢ in connection with their com- 
mereial activities. Claims of foreign states to iznmunity should hence- 
forth be decided by courts of the United States and of the States in 
conformity with the principles set forth in this chapter. 

§ 1603. Definitions 

For purposes of this chapter— 

(a) A “foreign state’, except as used in section 1608 of this title, 
includes a political evbdivision of a foreign state or an agency or 
instrumentality of a foreign state as defined in subsection (b). 

(b) An “agency or instrumentality of a foreign state” means 
any entity— 

(2) Sh gg is a separate legal person, corporate or other- 
wise, 

(2) which is an organ of a foreign state or political sub- 
peered thereof, or @ majority of whose shares or Be 
ownership interest is owned @ foreign state or politi 
sabekonire thereof, and all . 

(3) which is neither a citizen of a State of the United 
States ag defined in section 1332 (c) and (a) of this title, nor 

under the laws of any thard ; 
(c) The “United States” includes all territory and waters, con- 


§ 1604. Immunity of a foreign state from jurisdiction 

Subject to existing of international agreements of which the Unrated 
States is a party at the time of enactment of this Act, a foreign state 
shall be immune from the jurisdiction of the courts of the United 
States and of the States except as provided in sections 1605 to i807 of 
this chapter. 
§ 1605. General exceptions to the jurisdictional immunity of a 

foreign state 

(a) A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 

(1) in which the foreign state has waived its immunity either 
explecitly or by iy pane: notwithstanding any withdrawal of 
the waiver which the foreign state may purport to effect except in 
accordance with the terma of the waiver; 

(2) in which the action is based upon a commercial activity 
carried on in the United States by the foreign state; or upon an 
act performed in the United States in connection with a com- 
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mercial activity of the foreign state elsewhere; or upon an act 
outside the ssa Me 0 he niied States in connection with a 
; bavi igi. state elsewhere and that act 
commercial activity of the ieee: 8 
causes a direct effect in the States; f 
; ich ri y ty taken in violation of interna- 

(3) in which rights in Pe Yy 
tional law are in issue Nae Prony ot Ne AE 
exchanged for such property is present in the United States in 
connection with a commercial activity carried on in the United 
States by the foreign state; or that property or any property 
exchanged for such property is owned or operated by an agency 
or instrumentality of the foreign state and that agency or instru- 
mentality.is engaged in a commercial activity in the United 
States ; E : 

4) in which rights in property in the United States acquired 
Pe pete or gift or rights in ummovable property situated in 
the United States are inissue;or : 

(5) not otherwise encompassed in paragraph (2) above, in 
which money damages are sought against a foreign state for 
personal injury or death, or damage to or loss of property, occur- 
ring in the United States and caused by the tortious act or omis- 
sion of that foreign state or of any o; or employee of that 
foreign state while acting within the scope of his office or employ- 
ment ; except this peregran shall not apply to— 

(A) any claim based wpon the exercise or performance or 
the failure to exercise or perform a discre 
regardless of tohether the discretion be abused, or. 

B) any claim arising out of malicious prosecution, abuse 
of process, libel, slander, misrepresentation, decent, or inter- 
ference with contract rights. 

(0) A foreign state shall not be immune from the jurisdiction if 
the courts of the United States in any case in which a suit in ad- 
miralty is brought to enforce a maritime lien against a vessel or cargo 
of the foreign state, which maritime lien is based upon a commercial 
activity of the foreign atate: Provided, That— 

(1) notice of the suit is given by delivery of a copy of the 
summone and of the complaint to the person, or his agent, having 
ee cap of the vessel or cargo against which the maritime 
zen is asserted; but such notice shall not be deemed to have been 
delivered nor may it thereafter he delivered, if the vessel or 
cargo is arrested pursuant to process obtained on behalf of the 
party bringing the suit—unless the party was unaware that the 
vessel or cargo of a foreign state was involved, in which event 
the serwice of process of arrest shall be deemed to constitute valid 
delivery of such notice; and 

(2) notice to the foreign state of the commencement of suit 
a8 prov in section 1608 of this title is initiated within ten 
days either of the delivery of notice as provided in subsection 
(5) (1) of this section, or, in the case of a party who was unaware 
that the vessel or cargo of a foreign state was inwolved, of the 
date ee party determined the existence of the foreign state's 
interest. 

, Whenever notice is delivered under subsection (b) (12) of this sec- 
tion, the maritime lien shall thereafter be deemed to be an in per- 
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sonam claim against the foreign stuie which at that time owns the 
wessel or cargo involved; Provided, That a court muy not award 
judgment against the foreign staie ir an amount greater than the 
value of the vessel or cargo upon which the maritime lien arose, such 
value to be determined as of the time notice is served under subsec- 
tion (b)(1) of this section. 
§ 1606. Extent of liability 

As to any claim for relief with respect to which a foreign state is 
not entitled to immunity under section. 1605 or 1607 of this chapter, the 
foreign state shall be liable in the same manner and to the same extent 
as a private individual under like circumstances ; but a foreign state 
except for an agency or instrumentality thereof shall not be hable for 
punitive damages ; if, however, in any case wherein death was caused, 
the low of the place schere the action or omission occurred provides, 
or hus been construed to provide, for damages only punitive mm nature, 
the foreign state shall be liable for actual or compensatory damages 
measured by the pecuniary injuries resulting from such death which 
were incurred by the persons for whose benefit the action was brought. 


§ 1607. Counterclaims 

In any action brought by a foreign state, or in which a foreign 
state intervenes, ina court of the United States or a State, the foreign 
state shall not be accorded immunity with respect to any counter- 
claim—- 

(«) fer which a foreign state would not be entitled to immunity 
under section 1605 of this chapter had such claim been brought 
in a separate action against the foreign. state; or 

_ (b) axising out of the transaction. or occvrrence that is the sub- 
ject matter of the claim of the foreign state; or 

(c) to the extent that the counterclaim does not seek relief 
eaceeding in amount or differing in tind from that sought by the 
foreign. state. 

§ 1608. Serviese; time to answer; default 

(a) Service in the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a foreign 
state; 

(1) by delivery of a copy of the summons and complaint in 
accordance with any special arrangement for service between 
the plaintiff and the foreign state or political subdivision; or 

(2) if no special arrangement exists, by delivery of a copy 
of the summons and complaint in accordance with an appli le 
international convention on service of judicial documents; or 

(3) if service cannot be made u paragraphs (1) or (2), 
by sending a copy of the summons and complaint and a notice 
of suit, together with a translation of each into the official lan- 
guage oj the foreign state, by any: form of mail requiring a 
signed receipt, to be addressed and dispatched by the clerk o 
the court to the head of the ministry of foreign affairs of the 

ign state concerned; or 

(4) if service cannot be made within 20 days under paragraph 
(3), by sending two ce of the summons and complaint and 
a notice of suit, together with a translation of each into the 
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official la e of the foreign state, by any form of mail re- 
quiring pew) pee to be addressed and dispatched by the 
clerk of the court to the Secretary of State m Washington, 
District of Columbia, to the attention of the Director of Special 
Consular Services—and the Secretary shall transmit one copy 
of the papers through diplomatic channels to the foreign state 
and shall send to the clerk of the court a certified copy of the 
diplomatic note indicating when the papers were transmitted. 
As used in this subsection, a “notice of suit” shall mean u« notice 
addressed to 2 forcign siuie and in a form prescribed by the Secretary 
of State by regulation. ; 
(b) Service in the courts of the United States und of the States 
shall be made upon an agency or instrumentality of a foreign state: 

(1) by delivery of a copy of the summons and complaint in 
accordance with any special arrangement for service between the 
plaintiff and the agency or sreopanrnsicig 2) or . 

(2) 2f no special arrangement exists, by delivery of a copy of 
the summons and complaint either to an. officer, @ managing or 
general agent or te any other agent authorized by appointment 
or by law to receive service of process in the United Statez; or in 
accordance with an applicable international conwenticn on service 
of judicial documents ; or : 

(3) af service cannot bs made under paragraphs (1) or (2), 
and 27] reasonably calculated to give actual notice, by delivery of 
a copy of the summons and complaint, together with a translati 
of each into the official icnguage of the foreign atate— 

(A) as directed by an authority of the foreign state or 
political subdivision in response to a letter rogatory or re- 


west, or 

(B) by any form of mail requiring a signed receipt, to be 
addressed and dispatched by the olor a the brig to the 

agency or instrumentality to be served, or 
(C)} aa directed by order of the court consistent with the 

law of the place where service 18 to be made. 

(c) Service shall ba deemed to have been made— 

s (7) tac eee eervige us Pye subsection (a) (4), as of the 
ate of transmittal indicated in t ti i 

Sept Nia certified copy of the diplo- 
_ (2) in any other case under this section, as of the date of receipt 
indicated in the certification, signed and returned postal receipt, 
m7 Gee proof of service applicable to the method of service 
(d) In any action brought in a court of the United States or of a 
State, a foreign state, a political wubdvviston thereof, or an oe 
instrumentality of a foreign state shall serve an answer or other re- 
pres s pleailing to the complaint within sinty days after service haa 


“ a oe bes section. 
¢) No judgment by default shall be entered by a court of the United 
States or of a State against a foreign state, ? Wool eubbiteien 


43 


§ 1609. Immunity from attachment and execution of property of 
a foreign state 

Subject to existing international agreements to which the United 

States is a party at the time of enactment of this Act, the property 

in the United States of a foreign state shall be immune from attach- 


ment, arrest and execution except as provided in sections 1610 and 
1611 of this chapter. J 


§ 1610. Exceptions to the immunity from attachment or execution 

(a) The property in the United States of a forcign state, as de- 
fined in section 1603(a) of this chapter, us for a commercial activ- 
ity in the United States, shall not be immune from attachment in aid 
of execution, or from execution, upon a judgment entered by a court 
of the United States or of a State after the effective date of this Act, 
1i— 


(1) the foreign state has waived its immunity from attach- 
ment in aid of execution or from execution either explicitly or 
by implication, notwithstanding any withdrawal of the waiver 
the foreign state may purport to effect except in accordance with 
the terms of the waiver, or 

(2) the property is or was used for the commercial activity 


upon which the claim is based, or 
(3) the execution relates to a 7 t establishing rights in 
property which has been taken in violation o international law 


or which has been exchanged for property taken in violation of 


international law, or 
(4) the execution relates io a judgment establishing rights 
in property— 


(A) which is acquired by succession or gift, or 
(B) which is immovable and situated in the United States: 
Provided, That suck property is not used for purposes of 
maintaining a diplomatic or consular mission or the residence 
of the Chief of such mission, or 
(5) the property consists of any contractual obligation or any 
proceeds from such a contractual obligation to indemnify or hold 
harmless the foreign state or its employees under a policy of 
automobile or other liability or fimaaity insurance covering the 
claim which merged into the judgment. 

(b) In addition to subsection (a), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States shall not be immune from 
attac’; ent in aid of execution, or from ion, upon a } 
entered by a court of the United States or of « State after the effec- 
tive date of this Act, if— 

(1) the agency or instrumentality has waived its immunity 
from, attachment in aid of execution or from execution either 
explicitly or implicitly, notwithstanding any withdrawal of the 
waiver the agency or instrumentality may purport to effect ex- 
cept in accordance with the terms of the waiver, or 

(2) the judgment relates to a claim for which. the agency or 
instrumentality is not immune by virtue of section 1605 (a) (2), 
(3). or (5), or 1605(b) of this chapter, regardless of whether 
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the property is or was used for the actwily upon which the 

im is based. : a 

( 5 Ne cbadiniens or execution referred to in subsections (a) and 
(b) of this section shall be permitted until the court has ordered suc 
attachment and execution after having determined that a reasonable 
period of time has elapsed following the entry of judgment and the 
giving of any notice required under section 1608(é) of this chapter. 

(d) The property of a foreign state, as defined in section 1603 (a) 
of this chapter, used for a commercial activity wm the Unated States, 
shall not be immune from attachments prior to the entry of judgment 
in any action brought in 0. court of the United States or of a State, 
or prior to the elapse of the period of time provided in subsection 
(c) of this section, if J— oeene ; De ; 

(1) the foreign state has explicitly waived its immunity from 
attochment prior to judgment, notwithstanding any withdraacal 
of the waiver the foreign state may.purport to effect except m 
accordance with the terms of the waiver, and 

(2) the purpose of the attachment is to secure satisfaction of 
a judgment that has been or may ultimately be entered against 
the foreign state, and not to obtain jurisdiction. 

“§ 1611. Certain types of property immune from execution 

“(a) Notwithstanding the provisions of section 1610 of this chap- 
ter, the property of those organizations designated by the President 
as being entitled to enjoy the privileges, exemptions, and immunities 
provided by the International Organizations Immunities Act shall 
not be subject to attachment or any other judicial process impeding 
the disbursement of funds to, or on the order of, a foreign state as 
the result of an action brought in the courts of the United States or 
of the States. 

(5) Notwithstanding the provisions of section 1610 (of this chapter 
ter, the property of a foreign state shall be immune from attachment 
and from. execution, if— 

(1) the property is that of a foreign central bank or mone- 
tary authority held for its own account, unless such bank or 
authority, or its parent foreign government, has explicity waived 
its immunity from attachment in aid of execution, or from ex- 
ecution, not withstanding any withdrawal of the waiver which 
the bank authority or government may purport to effect except 
in accordance with the terms of the waiver; or 

(3) the property is, or is intended to be, used in connection 
with a military activity and 

(A) ww of amiltary character, or P 
(B) is under the control of a military authority or de- 
fense agency. : 
+ * * * * _ * 
[The executive communication from the Departments of State and 
Justice is as follows :] 
oe warms or Strate, 
ashi i. ‘ 
Hon, Caru O. Avserr Pea a Ogee ae ae 


Speaker of the House of Representatives. 


Dear Mr. Speaker: The pe eels of State and Department of 
Justice submit for your consideration and appropriate reference the 
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enclosed draft bili, entitled “To define the circumstances in which 
foreign states are immune from the jurisdiction of U.S. courts and in 
which execution may not be levied on their assets, and for other pur- 
poses.” This is a proposed revision of the draft bill which was sub- 
mitted in a letter (enclosed) to you dated January 16, 1973, and 
subsequently introduced by Chairman Peter W. Rodino, Jr., and 
Congressman Edward Hutchinson as H.R. 3493. A revised section- 
by-section an explaining the provisions of the bill in some detail 
is also enclosed, A hearing was held on H.R. 3493 before the Sub- 
committee on Claims and Governmental Relations of the Committee 
of the Judiciary in the House of Representatives in the 1st session of 
the 93d Con on June 7, 1973. ; 
_ The broad purposes of this legislation—to facilitate and depoliticize 
litigation against foreign states and to minimize irritations in foreign 
relations arising out of such litigation—remain the same. To this end 
the revised bill, like its predecessor, would entrust the resolution of 
a of sovereign immunity to the judicial branch of Government. 

e statute would codify and refine the “restrictive theory” of 
sovereign immunity which has guided United States practice with 
respect to jurisdiction originally set forth in the letter of May 19, 
1952, from the Acting Legal Adviser, Jack B. Tate, to the Acting 
Attorney General, Philip B. Perlman. It would also replace the 
absolute immunity now accorded foreign states from execution of 
judgment with an immunity from execution conforming more closely 
to the restrictive theory of immunity from jurisdiction. The measure 
also includes provisions for service of process, venue, and jurisdiction 
in cases against foreign states which would make it unnecessary to 
attach the assets of foreign states for purposes of jurisdiction. 

Numerous technical changes have been made in the bill on the basis 
of the hearing in the House of Representatives, commentaries in & 
number of legal journals, and extensive discussions which have been 
held with members of the bar as well as the reports and recommenda- 
tions of committees of several bar associations. A number of these 
technical revisions are important, but none of them alters the basic 
concept of the legislation as originally submitted. 

The most important changes include (1) further definition of 
“eommercial activity carried on in the United States by a forei 
state” and “public debt” in section 1603; (2) clarification of the 
limitations of immunity in tort actions (sec. 1605(5)), in respect of 
counterclaims (sec. 1607), and in case of execution of judgment (sec. 
1610) ; and (3) substantial revision of section 1608 relating to service 
of process to conform with article XXII of the Convention on Diplo- 
matic Relations, signed at Vienna April 18, 1961, and with the Federal 
Rules of Civil Procedure. 

In addition, important new provisions have been added to preserve 
the jurisdiction oF ths courts of the United States in cases in which 
a suit in admiralty is brought to enforce a maritime lien against a 
vessel or cargo of a foreign state (sec. 1605(b)), and to avoid inter- 
ference with disbursements to foreign states by certain international 
organizations located in the United States (sec. 1611(a)). These and 
other changes are discussed in the enclosed analysis. _ : 

The Departments of State and Justice believe that this revised draft 
bill is worthy of and will receive the support of the bar and would 
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welcome hearings before the appngpuae committees of the House to 
consider this measure as soon as possible. : : 

The Office of Management and Budget has advised that there is 
no objection to the enactment of this legislation from the standpoint 
of the administration’s program. 


i 1 
eile Ronert S. INGERSOLL, 
Deputy Secretary of State. 
Harowp R. T Yer, Jr., 
Deputy Attorney General. 
Enclosures: 


1. Revised draft bill. 

2. Revised section-by-section analysis. 

3. Letter to the President of the Senate, dated January 16, 1973. 
4, Letter to the Speaker of the House, dated January 16, 1973. 


A BILL To define the jurisdiction of United States courts in suits against for- 
eign states, the circumstances in which foreign states are immune from suit 
and in which execution may not be levied on their property, and for other 
purposes 
Be it enacted by the Senate and House of Representatives of the 

United States of America in Congress assembled, That this Act may 

be cited as the “Foreign Sovereign Immunities Act of 1975”. j 
Sec. 2 (a) That chapter 85 of title 28, United States Code, is 

amended by inserting immediately before section 1331 the following 

new section : 


“8 1330. Actions against foreign states 


“(a) The district courts shall have original jurisdiction without 
regard to amount in controversy of any nonjury civil action against 
a foreign state as defined in section 1603(a) of this title as to any 
claim for relief in personam with respect to which the foreign state 
is not entitled to immunity either uuder sections 1605-1607 of this 
title or under any applicable international agreement. 

“(b) Personal jurisdiction over a foreign state shall exist as to 
every claim for relief over which the district courts have jurisdiction 
under subsection (a) where service of process has been made under 
section 1608 of this title. 

“(c) For purposes of subsection (b), an appearance by a foreign 
state does not confer personal jurisdiction with respect to any claim 
for relief not arising out of any transaction or occurrence enumerated 
in sections 1605-1607 of this title.” ; and 

(b) by inserting in the chapter analysis of that chapter before— 
“1331. Federal question ; amount in controversy ; costs.” 
the following new item: 


"1380, Actions against foreign states.” 


Sec, 3. That section 1332 of title 28, United States Code, is amended 
by striking subsections (a) (2) and (3) and substituting in their place 
the following: 

(2) citizens of a State and citizens or subjects of a foreign state; 

(3) citizens of different States and in which citizens or subjects 
of a foreign state are additional parties; and a 

“(4) a foreign state, defined in section 1603(a) of this title, as 

plaintiff and citizens of a State or of different States.” 
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_ Sec. 4 (a) That title 28, United States Code, is amended by insert- 
ing after chapter 95 the following new chapter: 


“Chapter 97.—JURISDICTIONAL IMMUNITIES OF FOREIGN STATES 
“Sec. 

“1602. Findings and declaration of purpose. 

“18608. Definitions. 

“1604. Immunity of a foreign state from jurisdiction. 

“1605. General exceptions to the jurisdictional immunity of a foreign state. 

“1606. Claims involving the public debt. 

“1607. Counterclaims. 

“1608, Service of process; time to answer; default. 

“1609. Immunity from attachment and execution of property of a foreign state. 

“1610. Exceptions to the immunity from attachment or execution. 

“1611. Certain types of property immune from execution. 


“§ 1602. Findings and declaration of purpose 


“The Congress finds that the determination by United States courts 
of the claims of foreign states to immunity from the jurisdiction of 
such courts would serve the interests of justice and would protect 
the rights of both foreign states and litigants in U.S. courts. Under 
international law, states are not immune from the jurisdiction of 
foreign courts in so far as their commercial activities are concerned, 
and their commercial property may be levied upon for the satisfaction 
of Hera pena rendered against them in connection with their com- 
mercial activities. Claims of foreign states to immunity should hence- 
forth be decided by courts of the United States and of the States in 
conformity with the principles set forth in this chapter. 


“§ 1603. Definitions 

“Jor purposes of this chapter— 

“(a) a ‘foreign state’, except as used in sections 1606 and 1608 of 
this title, includes a politica] subdivision of a foreign state or an 
> ad or instrumentality of a foreign state as defined in subsection 


“(b) an ‘agency and instcumentality of a foreign state’ means any 
entit 
he which is a separate legal person, corporate or otherwise, 
an 
(2) which is an organ of a foreign state or political subdivision 
thereof, or a majority of whose shares or other ownership inter- 
— owned by a foreign state or political subdivision thereof, 
an 
“(3) which is neither a citizen of a State of the United States 
as defined in sections 1332 (c) and (d) of this title, nor created 
under the laws of any third or ; 
“(c) the ‘United States’ includes all territory and waters, con- 
tinental or insular, subject to the jurisdiction of the United States. 
“(d) a ‘commercial activity’ means either a regular course of com- 
mercial conduct or a particular commercial transaction or act. The 
commercial character of an activity shall be determined by.reference 
to the nature of the course of conduct or particular transaction or act, 
rather than by reference to its purpose. 
“(e) a ‘commercial activity carried on in the United States by a 
foreign state’ means commercial activity carried on by such state and 
having substantial contact with the United States. 
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“$1604. Immunity of a foreign state from jurisdiction 

“Subject to existing and future international ements to which 
the United States is a party, a foreign state shall be immune from 
the jurisdiction of the courts of the United Siates and of the States 
except as provided in sections 1605-1607 of this chapter. 


“§ 1605. General exceptions to the jurisdictional immunity of a 
foreign state ee 
“(a) A foreign state shall not be immune from the jurisdiction of 
courts of the United States or of the States in any case— 

“(1) in which the foreign state has waived its immunity either 
explicitly or by implication, notwithstanding any withdrawal of 
the waiver which the foreign state may purport to effect except 
in accordance with the terms of the waiver; ; ve 

“(2) in which the action is based upon a commercial activity 
carried on in the United States by the foreign state: or upon an 
act performed in the United States in connection with a com- 
mercial activity of the foreign state elsewhere; or upon an act 
outside the territory of the United States in connection with a 
commercial activity of the foreign state elsewhere and that act 
causes a direct effect in the United States; 

“(3) in which rights in property taken in violation of inter- 
national law are in issue and that property or any property ex- 
changed for such property is present in the United dates in con- 
nection with a commercial activity carried on in the United 
States by the foreign state; or that property or any property 
exchanged for such property is owned or operated by an agency 
or instrumentality Ae the foreign state and that agency or instru- 
mentality is engaged in a commercial activity in the United 

eS 5 - 
_ “(4) in which rights in property in the United States acquired 
by succession or gift or rights in immovable property situated 
in the: United States are in issue; or 

“(5) not otherwise encompassed in paragraph (2) above, in 
which money damages are sought against a foreign state for 
personal injury or death, or damage to or loss of property, occur- 
ring in the United States and caused by the tortious act or omis- 
sion of that porte state or of any official or employee of that 
foreign state while acting within the scope of his attics or em- 
ployment; except this paragraph shall not apply to 

“(A) any claim based upon the exercise or performance 
or the failure to exercise or perform a discretionary function 
regardless of whether the discretion be abused, or 

(B) any claim arising out of malicious prosecution, 
abuse of process, libel, slander, misrepresentation, deceit, or 
, interference with contract rights. 

(b) A forei state shall not be immune from the jurisdiction of 
the courts ef the United States in any case in which a suit in ad- 
miralty is brought to enforce a maritime lien against a vessel or cargo 
of the foreign state, which maritime lien is based upon a commercial 
activity of the foreign state, provided that 

“(1) notice of the suit is given by service of a copy of the sum- 
mons and of the complaint to the person, or his agent, having pos- 
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session of the vessel or cargo against which the maritime lien 
is asserted; but such notice sha]l not be deemed to have been 
served, nor may it thereafter be served, if the vessel or cargo is 
arrested pursuant to process obtained on behalf of the party 
bringing the suit—unless the party was unaware that the vessel 
or cargo of a foreign state was involved, in which event the 
service of process of arrest shall be deemed to constitute valid 
service of such notice ; and 
(2) notice to the foreign state of the commencement of suit 
as provided in section 1608 of this title is initiated within ten 
days of the service of process as provided in subsection (b) (1) 
of this section. 
“Whenever notice is served under subsection (b) (1) of this section, 
the maritime lien shall thereafter be deemed to be an in personam 
claim against the oh. state which at that time owns the vessel or 
cargo involved; provided that a court may not award judgment 
against the foreign state in an amount greater than the value of the 
vessel or cargo upon which the maritime lien arose, such value to be 
determined as of the time notice is served under subsection (b) (1) of 
this section. 
_ “(c) Asto any claim for relief with respect to which a foreign state 
is not entitled to immunity under this section or under sections 1606 
or 1607 of this chapter, the foreign state shall be liable in the same 
manner and to the same extent as a private individual under like cir- 
cumstances; but a foreign state itself, as distinguished from a politi- 
cal subdivision thereof or from any agency or instrumentality of « 
foreign state, shall not be liable in tort for interest prior to judgment 
or for punitive damages; 

“If, however, in any case wherein death was caused, the law of the 
place where the action or omission occurred provides, or has been con- 
strued to provide, for damages only punitive in nature, the oa 
state shall be liable for actual or compensatory damages measured by 
the  airohion injuries resulting from such death which were incurred 
by the persons for whose benefit the action was brought. 


“§ 1606. Claims involving the public debt 

“(a) For purposes of this section, a ‘foreign state’ shall net include 
a political subdivision of a foreign state or an agency or instrumen- 
tality of a foreign state. 

“b) Notwithstanding the provisions of section 1605 of this chapter, 
a foreign state shall be immune from the jurisdiction of the courts of 
the United States and of the States in any case relating to debt obliga- 
tions incurred for general governmental purposes unless—— 

“(1) the foreign state has waived its immunity explicitly, 
notwithstanding any withdrawal of the waiver which the foreign 
state may purport to effect except in accordance with the terms 
of the waiver; or 


(2) the case arises under provisions as codified as sections 77a 
through 80b-21 of title 15, United States Code, as amended, or 
any other statute which may hereafter be administered by the 
United States Securities and Exchange Commission. 


“§ 1607. Counterclaims 
“In any action brought by a foreign state, or in which a foreign 
state intervenes, in a court of the United States or of a State, the 
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foreign state shall not be accorded immunity with respect to any 
ey ected a foreign state would not be entitled to immunity 
under sections 1605 and 1606 of this chapter had such claim been 
brought in a separate action against the foreign state; or “ 

“(b) arising out of the transaction or occurrence that is the subject 

tter of the claim of the foreign state ; or : 
mee) . the extent that the counterciaiin does not seek relief exceed- 
ing in amount or differing in kind from that sought by the foreign 
state. ; 

“§ 1608. Service of process; time to answer; default 

“Subject to existing and future international agreements to which 
the United States is a party— : 

“(a) service In the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a foreign 
state: 

“(1) by delivering a copy of the summons and of the the com- 
plaint in accordance with any special arrangement for service be- 
tween the plaintiff and the foreign state or political subdivision ; 


or 
(2) if no special arrangement exists, and if service is reason- 
ably calculated to give actual notice, 

(A) by service of a copy of the summons and of the com- 
plaint, together with a translation into the official language 
of the foreign state, as directed by an authority of the foreign 
state or of the political subdivision in response to a letter 
rogatory or request, or 4 : 

“(B) by sending a copy of the summons and of the com- 
plaint, together with a translation into the official language 
of the foreign state, by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the clerk of the 
court to the official in charge of the foreign affairs of the 
foreign state which is, or whose political subdivision is, 
named in the complaint; or 

“(3) if proof of service is not made within 60 days after service 
ae rae initiated under paragraphs (1) or (2) of this subsection, 
andl 

“(A) the claim for relief arises out of an activity or act in 
the United States of a diplomatic or consular representative 
of the foreign state for which the foreign state is not immune 
from jurisdiction under section 1605 of this title, or 

“(B) the foreign state uses diplomatic channels for service 
upon the United States or any other forei state, or. 

“(C) the foreign state has not notified the Secretary of 
State prior to the institution of the proceeding in question 
that it prefers that service not be made through diplomatic 
channels, 

by sending two copies of the summons and of the com laint, to- 
gether with a translation into the official language of the foreign 
state, by any form of mail requiring a signed receipt, to be ad- 
dressed and dispatched by the clerk of the court, to the Secretary 
of State at Washington, District of Columbia, to the attention 
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of the Director of Special Consular Services, and the Secretary 
shall send one copy through diplomatic channels to the forei 
state and shall send a certified copy of the diplomatic note to the 
clerk of the court in which the action is pending. The Secretary 
shall maintain and publish in the Federal ene a list of forei, 
states upon which service may be made under subperagraphs (B) 
and (C) of this paragraph, and such list shall be conclusive for 
eg eam of neers (B) and (C) 2 
“(b) service in the courts of the United States and of the States 
shall be made upon an agency or instrumentality of a foreign state : 

“(1) by delivering a copy of the summons and of the com- 
plaint in accordance with any special arrangement for service be- 
tween the plaintiff and the agency or instrumentality ; or 

“(2) if no special arrangement exists, by delivering a copy of 
the summons and of the complaint to an officer, a managing or 

neral agent or to any other agent authorized by appointment or 

y law to receive service of process in the United States; or 

“(3) if service cannot be made under paragraphs (1) or (2) 
of this subsection, and if-service is reasonably calculated to give 
actual notice, 

“(A) by service of a copy of the summons and of the com- 
plaint, together with a translation into the official language of 
the foreign state, as directed by an authority of the foreign 
state or of a politica! subdivision in response to a letter roga- 
tory or request, or 

“(B) by sending a copy of the summons and of the com- 
plaint, together with a translation into the official language 
of the foreign state, by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the clerk of the 
court to the agency or instrumentality to le served, or 

“(C) as directed by order of the court consistent with the 
law of the place where service is to be made; 

“(c) for the purposes of this section, service of process shall be 
deemed to have been made— 

(1) in the case of subsections (2) (1) and (b) (1), when de- 
livered in accordance with the terms of the special ar ment; 

“(2) in the case of subsections (a)(2)(A) and (b)(8)(A), 
when delivered as directed by an authority of the foreign state or 
political subdivision ; : 

“(3) in the case of subsections (a)(2)(B) and (b) (3) (B), 
when received abroad by mail, as evidenced by the returned, signed 
receipt; 

“(d) in the case of subsection (b) (2), when delivered to an 
officer, managing or general agent or appointed agent in the 
United States; 

“(5) in the case of subsection (a) (3), when sent through diplo- 
matic channels, as evidenced by a certified copy of the diplomatic 
note of transmittal ; 

“(6) in the case of subsection (b) (3)(C), when served as di- 
rected by order of the court. f 

“(d) in any action brought in a court of the United States or of a 
State, a foreign state, a political subdivision thereof, or an agency or 
instrumentality of a foreign state shall serve an answer or other re- 
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sponsive pleading to the complaint or to a cross-claim, or a reply toa 
counterclaim, within 60 days after the service of the pleading in which 
a claim is asserted ; and 

“(e) no judgment by default shall be entered by a court of the 
United States or of a State against a foreign state, a political sub- 
division thereof, or an agency or instrumentality of a foreign state, 
unless the claimant establishes his claim or right to relief by evidence 
satisfactory to the court. A copy of any such default judgment shall 
be.sent to the foreign state or political subdivision in the manner pre- 
scribed for service of process in this section. 


“§ 1609. Immunity from attachment and execution of property 
of a foreign state 
“Subject to-existing and future international agreements to which 
the United States is a party, the property in the United States of a 
foreign state shall be immune from attachment and from execution 
except as provided in sections 1610 and 1611 of this chapter. 


“§ 1610. Exceptions to the immunity from attachment or execution 


“(a) The property in the United States of a foreign state, as defined 
in section 1603(a) of this chapter, used for a commercial activity in 
the United States, shall not be immune from attachment in aid of 
execution, or from execution, upon a judgment entered by a court 
eh the United States or of a State after the effective date of this Act, 
1%— 

“(1) the foreign state has waived its immunity from attachment 
in aid of execution or from execution either explicitly or by im- 
plication, notwithstanding any withdrawal of the waiver the for- 
eign state may purport to effect except in accordance with the 
terms of the waiver, or 

(2) the property is or was used for the commercial activity 
upon which the claim is based, or 

“(3) the execution relates to a judgment establishing rights in 
property which has been taken in violation of international law 

_ or which has been exchanged for property taken in violation of 

international law, or 
“(4) the execution relates to a judgment establishing rights in 
property— 
Ls f A) which is acquired by succession or gift, or 
“(B) which is immovable and situated in the United States, 
provided such property is not used for purposes of maintain- 
ing a diplomatic or consular mission or the residence of the 
Chief of such mission, or 

“(5) the property consists of any contractual obligation or any 
pices from such a contractual obligation to indemnify or hold 

armless the foreign state or its employees under a policy of auto- 
mobile or other liability or casualty insurance covering the claim 
which merged into the judgment. 

“(b) In addition to subsection ( a), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States shall not aan ten at- 
tachment in aid of execution, or from execution, upon a judgment 
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entered by a court oi the United States or of a State after the effective 
date of this Act, if— 

“(1) the agency or instrumentality has waived its immunity 
from attachment in aid of execution or from execution either ex- 
plicity or implicitly, notwithstanding any withdrawal of the 
waiver the agency or instrumentality may purport to effect except 
in accordance with the terms of the waiver, or 
_ “(2) the judgment relates to a claim for which the agency or 
instrumentality is not immune by virtue of sections 1605 (8) (2), 
(3) or (5), or 1605(b) of this chapter, regardless of whether the 
poy 1s or was used for the activity upon which the claim is 


“(c) No attachment or execution referred to in subsections (a) and 
(b) of this section shall be permitted until the court has ordered such 
attachment and execution after having determined that a reasonable 
period of time has elapsed following the entry of judgment and the 
iving of any notice required under section 1608(e) of this chapter. 

“(d) The property of a foreign state, as defined in section 1603(a) 
of this chapter, u for a commercial activity in the United States, 
shall not be immune from attachment prior to the entry of judgment 
in any action brought in.a court of the United States or of a State, or 
prior to the elapse of the period of time provided in subsection (c) of 
this section, if— 

“(1) the foreign state has explicitly waived its immunity from 
attachment prior to judgment, notwithstanding any withdrawal 
of the waiver the foreign state may purport to effect except in ac- 
cordance with the terms of the waiver, and 

“(2) the oa of the attachment is to secure satisfaction of 2 
judgment that has been or may ultimately be entered against the 
foreign state, and not to obtain jurisdiction. 


“§ 1611. Certain types of property immune from execution 
“(a) Notwithstanding the provisions of section 1610 of this chapter, 
the property of those organizations designated by the President as 
being entitled to enjoy the priviliges, — and immunities pro- 
vided by the International Orgzaizations Immunities Act shall not be 
subject to attachment or any other judicial process impeding the dis- 
bursement of funds to, or on the order of, a foreign state as the result 
of an action brought in the courts of the United States or of the States. 
“(b) Notwithstanding the provisions of section 1610 of this chapter, 
the property of a foreign state shal] be immune from attachment and 
from execution, if— 
“(1) the property is that of a foreign central bank or monetary 
authority held for its own account, unless such bank or authority, 
or its parent foreign government, has explicitly waived its im- 
munity from attachment in aid of execution, or from execution, 
notwithstanding any withdrawal of the waiver which the bank, 
authority or government may purport to effect except in accord- 
ance with the terms of the waiver; or ; ; : 
“ (2) the property is, or is intended to be, used in connection with 
a military activity and 
“(A) is of a military character, or 
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“(B) is under the control of a military authority or defense 
agency.”; and et 

(b) That the analysis of “Part 1V.—Jurisdiction and Venue” of 
Title 28, United States Code, is amended by inserting after— 
“95. Customs Court.”, 
the following new item: 
“97. Jurisdictional Immunities of Foreign States.”. : 

Sec. 5. That section 1391 of title 28, United States Code, is amended 
by adding at the end thereof the following now subsection :_ ; 

“(#) A civil action inst a foreign state as defined in section 
1603(a) of this title may brought— ; 

(1) in any judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or @ sub- 
stantial part of property that is the subject of the action is 
situated; - 

“(2) in any judicial district in which the vessel or cargo of a 
foreign state is situated, if the claim is asserted under section 
1605 (b) of this title; : 

“(3) in any judicial district in which the agency or instru- 
mentality is licensed to do business or is doing business, if the 
action is brought against an agency or instrumentality of a 
foreign state as defined in section 1603(b) of this title; or 

“(4) in the United States District Court for the District of 
Columbia if the action is brought against a foreign state or 
political subdivision thereof. 


Sec. 6. That section 1441 of title 28, United States Code, is amended 
by adding at the end thereof the following new subsection : 

“(d) Any civil action brought in a State court against a doreign 
state as defined in section 1603(a) of this title may be removed by 
the foreign state to the district court of the United States for the 
district and division embracing the place where such action is pending. 
Upon removal the action shail be tried by the court without jury. 

ere removal is based upon this subsection, the time limitations of 
peas of this chapter may be enlarged at any tine for cause 
own. 

Szc. 7. If any provision of this Act or the application thereof to 
any foreign state is held invalid, the invalidity does not affect other 
provisions or applications of the Act which can be given effect with- 
out the invalid provision or application, and to this end the provisions 
of this Act are severable, . 

Src. 8. This Act shall take effect ninety days after the date of its 
See ae Pak 

ie action of the American Bar Association approving the bill 
H.R. 11315 is described in the following letter :] ii aa 


Aoeeonx er ASs0cIATION, 
Chai ee Bo ae icago, [ll., August 30, 1976. 
rman, Committee on the Judiciary, US. ; 
tives, Washington, D.C. , U.S. House of Representa 


Dear Mr. Cuarrman: At the meeting of the House of Del f 
the American Bar Association held ‘August 9-11, 1976, the fo mente 
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resolution was adopted upon recommendation of the Section of Inter- 
national Law: 

Be It Resolved, That the American Bar Association supports enact- 
ment into law of H.R. 11315 (94th Congress, 1st Session) and S. 3553 
(94th Congress, 2nd Session) which would define the jurisdiction of 
courts of the United States in suits against foreign states and the cir- 
cumstances in which foreign states are not immune from suit or execu- 
tion upon their property ; and 

Be it further resolved, That the American Bar Association urges 
pe Congressional hearings on and approval of H.R. 11315 and 

This resolution is being transmitted for your information and what- 
ever action you may deem appropriate. 

Please do not hesitate to let us know if you need any further in- 
formation, have any questions or whether we can be of any assistance. 

Sincerely yours, 
Hersert D. Stepp, 
Secretary. 
O 


Document No. 3 


Calendar No. 1243 


94TH CONGRESS SENATE Report 
| No- 94-1310 


BEST COPY AVAILABLE 


DEFINE JURISDICTION OF U.S. COURTS IN SUITS 
AGAINST FOREIGN STATES 


Sepresser 27 (legislative day, SepremBer 24), 1976.—Ordered to be printed 


Mr. Scars, from the Committee on the Judiciary, 
submitted the following 


REPORT 


{To accompany S, 3553] 


The Committee on the Judiciary, to which was referred the bill 
(S. 3553) to define the jurisdiction of United States courts in suits 
against foreign states, the circumstances in which foreign states are 
immune from suit and in which execution may not be levied on their 
property, and for other purposes, having considered the same, reports 
favorably thereon with amendments an recommends that the bill do 
dss, 

, AMENDMENTS 


The amendments proposed by the Committee are as follows: 

Page 2, lines 11 and 12: Strike “of rocess.” 

Pago 3, following line 11: Strike “1606, Claims involving the public 
debt.” and insert “1606, Extent of liability.”, and strike “1608. Service 
of process; time to answer ; default.” and insert “1608. Service ; time to 
answer; default.” 

Page 4, line 13: Strike “and” and insert or” 

Page 4, lines 9 and 10: Strike “sections 1606 and” and insert 
“section”. f 

Page 5, line 14: Strike “and future.” 

Page 5, line 15: After “party” insert “at the time of enactment of 
this Act”. : 

Page 7, line 23: Strike “service” and insert “delivery.” 

Page 8, line 2: Strike “served,” and insert “delivered.”. 

Page 8, line 3: Strike “served” and insert “delivered:” 

_ Page &, line 8: Strike “service” and insert “delivery.” 

Page 8, line 11: After “days” insert “either.” 

Page 8, line 11: Strike “service of process” and insert “delivery of 
notice.” 
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Page 8, line 12; After “section” insert “or, in the case of a party who 
was unaware that the vessel or cargo of a foreign state was involved, 
of the date such party determined the existence of the foreign state's 
interest.” vars a : nee ‘5 

Page 8, line 13: Strike “served” and insert “delivered.’ aa ee 

Page §, after line 21: Insert “3 1606. Extent of Liability.” 

Page 8, line 22: Strike“(c)”, . : 5 

Page 8, lines 23 and 24, Strike “this section or under section 1606’ 
and insert “section 1605”. : bon santa’ oe: 

Page 9, lines 2 and 3: Strike “itself, as distinguished from a political 
subdivision thereof or from” and insert “except for.” 

Page 9, line 3: After “instrumentality” insert “thereof.” 

Page 9, lines 3, 4, and 5: Strike “of a foreign state. shall not be 
liable in tort for interest prior to judgment or” and insert “shall not 
be liable.” : eae 

Page 9, lines 13 through 25 and page 10 lines 1 througit 5: Strike: 
“§ 1606. Claims involving the public debt 

(a) For purposes of this section, a “foreign state’ shall not include 
a political subdivision of a foreign state or an agency or instrumental- 
ity of a foreign state. 7 ; 

“(b) Notwithstanding the provisions of section 16U5 of this chapter, 
a foreign state shall be immune from the jurisdiction of the courts of 
the United States and of the States in any case relating to debt obliga- 
tions incurred for general governmental purposes unless— 

“(1) the foreign state has waived its immunity explicitly, not- 
withstanding any -withdrawal of the waiver which the foreign 
state may purport to effect except in accordance with the terms of 
the waiver; or : 

“(2) the case arises under provisions codified as section 77a 
through 80b-21 of title 15, United States Code, as amended, or 
any other statute which may hereafter be administered by the 
United States Securities and Exchange Commission. 

; ae 10, line 12: Strike “sections 1605 and 1606” and insert “section 
ais 

Page 10, line 21.: Strike “of process”. 

_ Page 16. lines 22 through 25; page 12, lines 1 through 25; page 12, 
lines 1 through 25; page 13, lines 1 through 25; page 14 lines 1 through 
25; page 15, ines 1 through 25; strike: ; 

“Subject to existing and future international agreements to which 
the United States is a party— ' 

“*(a) service in the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a 
foreign state: 

“(1)_ by delivering a copy of the summons and of the com- 
plaint in accordance with nay special arrangement for service 
between the plaintiff and the foreign state or political subai- 
goes 

1T NO special arrangement exists, and if service j 
reasonab| y calcitlated to heel notice—: i al 
(4) by service of a copy of the summons and of the 
complaint, together with a translation into the oficial 
language of the foreign state, as directed by an authority 
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of the foreign state or of the political subdivision in re- 
sponse to a leticr rogatory or request, or 

“(B) by sending a copy of the summons and of the 
complaint, together with a translation into the official 
language of the foreign state, by any form of mail re- 
quiring a signed receipt to be addressed and dispatched 
by the clerk of the court to the official in charge of the 
foreign affairs of the foreign state which is, or whose 
political subdivision is, named in the complaint ; or 

“(3) if proof of service is not made within sixty days after 
service has been initiated under paragraph (1) or (2) of this 
subsection, and if— 

“(A) the claim for relief arises out of an activity or 
act in the United States of a diplomatic or consular rep- 
resentative of the foreign state for which the foreign state 
is not immune from jurisdiction under section 1605 of 
this title, or ' 

*(B) the foreign state uses diplomatic channels for 
service upon the United States or any other foreign 
state, or ‘ 

“(C) the foreign state has not notified the Secretary 
of State — to the institution of the proceeding in 
question that it prefers that service not be made throuzh 
diplomatic channels, 

by sending two copies of the summons and of the complaint, 
together with a translation into the official language of the 
foreign state, by any form of mail requiring a signed receipt 
to be ciiresd nnd dispatched by the clerk of the court, to 
the Secretary of State at Washington, District of Columbia, 
to the attention of the Director of Special Consular Services, 
and the Secretary shall send one copy through diplomatic 
channels to the foreign state and shall send a certified copy of 
the diplomatic note to the clerk of the court in which the 
action is pending. The Secretary shall maintain and publish 
in the Federal Register a list of foreign states upon which 
service may be made under subparagraphs (B) and (C) of 
this paragraph, and such list shall be conclusive for purposes 
of subparagraphs (B) and (C) ; 

“(b) service in the courts of the United States and of the States 
shal} be made upon an agency or instrumentality of a foreign 
state: 

“(1) by delivering a copy of the summons and of the com- 
Jaint in accordance with any special arrangement for service 
Peteceetl the plaintiff and the agency or instrumentality; or 
“(Q2) if no special arrangements exists, by delivering a copy 
of the summons and of the complaint to an officer, a manag- 
ing or general agent or to any other agent authorized by 
appointment or by law to receive service of process in the 
United States; or 
“(3) if service cannot be made under paragraph (1) or 
(2) of this subsection, and if service is reasonably celeulated 
to give actual notice— 
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“(A) by service of a copy of the suramons and of the 
complaint, together with a translation into the official 
language of the foreign state, as directed by an authority 
of the foreign state or of a political subdivision in re- 
sponse to a letter or request, or 

~“(B) by sending a copy of the summons and of the 
complaint, together with a translation into the official 
language of the foreign state, by any form of mail re- 
quiring a signed receipt, to be addressed and dispatched 
by the clerk of the court to the agency or instrumentality 
to be served, or : ; 

“(C) as directed by order of the court consistent with 
the lew of the place where service is to be made; 

“(c) for the purposes of this section, service of process shall be 
deemed to have been made— 

“(1) in the case of subsections (a) (1) and (b) (1), when 
delivered in accordance with the terms of the special 
arrangement; . 

(2) in the case of subsections (a) (2) (A) and (b) (3) (A), 
when delivered as directed by an authority of the foreign. 
state or political subdivision ; 

“(3) in the case of subsections (a) (2) (B) and (b) (3) (B), 
when received abroad by mail, as evidenced by the returned, 
signed receipt ; . 

‘(4) in the case of subsection (b) (2), when delivered to 
an officer, managing or general agent or appointed agent in 
the United States ; 

“(5) in the case of subsection (a) (3), when sent through 
diplomatic channels, as evidenced by a certified copy of the 
diplomatic note of transmittal ; war 

(6) in the case of subsection (b) (3) (C), when served as 
directed by order of the court; 

“(d) in any action brought in a court of the United States or — 
of a State, a foreign state, a political subdivision thereof, or an 
agency or ae ied of a foreign state shall sérve an answer 
or other responsive pleading to the complaint or to a cross-claim, 
or a reply to a counterclaim, within sixty days after the service of 
the pleading in which a claim is asserted ; and eae 

76) no judgment by default shail be entered by a court of the 
United States or of a State against a foreign state. a political sub- 
division thereof, or an agency or instrumentality of a foreign 
state, unless the claimant establishes his claim or right to relief 
by evidence satisfactory to the court. A copy of any such default 
judgment shall be sent to the foreign state or political subdivi- 
sion in the manner prescribed for service of process in this section.” 


and insert: a 
“(a) Service in the courts of the United States and of the 


States shall be made upon a foreign state or political sub- 
division of a foreign state: j 


(1) by delivery of a copy of the summons and com- 
plaint in accordance with any special arrangement for 
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service between the plaintiff and the foreign state or 
political subdivision ; or 

(2) if no special arrangement exists, by delivery of a 
copy of the summons and complaint in accordance with 
an applicable international convention on service of judi- 
cial documents; or 

(3) if serviee cannot be made under paragraphs (1) 
or (2), by sending a copy of the summons and complaint 
and a notice of suit, together with a translation of each 
into the official language of the foreign state, by any form | 
of mail requiring a signed receipt, to be addressed and 
dispatched by the clerk of the court to the -head of the 
ministry of foreign affairs of the foreign state concerned, 


(4) if service cannot be made within 30 days under 
paragraph (3), by sending two copies of the summons 
and complaint and a notice of suit, together with a trans- 
lation of each into the official language of the foreign 
state, by any form of mail requiring a signed receipt, to 
be addressed and dispatched by the clerk of the court to 
the Secretary of State in Washington, District of Colum- 
bia, to the attention of the Director of Special Consular 
Services—and the Secretary shall transmit one copy of 
the papers through diplomatic channels to the foreign 
state and shall send to the clerk of the court a certified 
copy of the diplomatic note indicating when the papers 
were transmitted. 

As used in this subsection, a “notice of suit” shall mean & 
notice addressed to a foreign state and in a form prescribed 
by the Secretary of State by regulation. 

(b) Service in the courts of the United States and of the 
States shall be made upon an agency or instrumentality of a 
foreign state: 

(1) by delivery of a copy of the summons and com- 
plaint in accordance with any special arrengement for 
service between the plaintiff and the agency or instru- 
mentality; or 

(2) if no special arrangement exists, by delivery of a 
copy of the summons and complaint either to an officer, 
a managing or general agent or to any other agent author- 
ized by appointment or by law to receive service of 
process in the United States; or in accordance with an 
applicable international convention on service of judicial 
documents; or 

(3) if service cannot be made under paragraphs (1) 
or (2), and if reasonably calculated to give actual notice, 
by delivery of a copy of the summons and complaint, 
together with a translation of each into the official Jan- 
guage of the foreign state— 

(A) as directed by an authority of the foreign 
state or political subdivision in response to a letter 
rogatory or request, or 
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B) by any form of mail requiring a signed re- 
oe ee Padres and dispatched by the clerk 
of the court to the agency or instrumentality to be 
served, or : 

(C) as directed by order of the court consistent 
with the law of the place where service is to be 
made. 

(c) Service shall be deemed to have been made— 

(1) in the case of service under subsection (a) (4), 
as of the date of transmittal indicated in the certified 
copy of the diplomatic note; and. . 

(2) in any other case under this section, as of the date 
of receipt indicated in the certification, signed and re- 
turned postal receipt, or other proof of service applicable 
to the method of service employed. Md 

(d) In any action brought in a court of the United 
States or of a State, a foreign state, a political subdivision 
thereof, or an agency or instrumentality of a foreign 
state shall serve an answer or other responsive pleading 
to the complaint within sixty days after service has been 
made under this section. 

(e) No judgment by default shali be entered by a court 
of the United States or of a State against a foreign state,a 
political subdivision thereof, or an agency or instru- 
mentality of a foreign state, unless the claimant estab- 
lishes his claim or right to relief by evidence satisfactory 
to the court. A copy of any such default judgment shall 
be sent to the foreign state or political subdivision in the 
manner prescribed for service in this section. 


Page 16, line 3: Strike “and future”. 

Page 16, line 4: After “party” insert “at the time of enactment of 
this Act”. 

Page 16, line 6: Strike “and from” and insert “arrest and”. 


Purpose or AMENDMENTS 


1. In sections 1604 and 1609 of the bill, the committee has preserved 
the reference to “existing international agreements” but has deleted 
the language that would make this bill subject to “future” agreements, 
Mention of future agreements was found to be wnnecessary and mis- 
leading. The id oy for including the reference was to take into 
aeconnt the possibility that sovereign immunity might become the 
subject of an international convention. Such a convention would. under 
article VI of the Constitution, take precedence. whether or not the bill 
was made expressly subject to a future international agreement. More- 
over, It was thought best to eliminate any possible question that this 
language might be construed to authorize a future international agrec- 
ment. However, the reference to existin: international agreements is 
essential to make it clear that this bill would not supersede the special 
procedures provided in existing international agreements, such as ihe 
North Atlantic Treaty—Status of Forces Agreement. 

2. Section 16086, relating to public deht obligations. has heen deleted 
and the former section 1605(¢c) has been renumbered as section 1606. 


7 


. The penis Gas provision was, at best, very limited. It applied only 
to debt obligations incurred “for general governmental purposes.” It 
did not ap ly to debts incurred either for specific gevernment projects 
(such as the building of 2 dam) or to further a commercial activity. 
In practice, the provision would have had virtually no effect. because 
U.S. underwriters of foreign government bonds and U.S. banks lend- 
ing to foreign governments would invariably include an express waiver 
of immmnity in the debt instrument, Moreover, both a sale of bonds to 
the public and a direct loan from a U.S. commercial bank to a foreign 
covernment. are activities which are of a commercial nature and should 
be treated like other similar commercial transactions. Such commer- 
cial activities would not otherwise give rise to immunity and would 
he subject to U.S. regulation, such as that provided by the securities 
laws. Thus. on reconsideration of all of the factors, the committee 
has concluded that a public debt provision would serve no significant 
purpose and would be inappropriate. 

3. Former section 1605(c). renumbered as section 1606, has also been 
revised in two other respects. First, it makes clear that the exception 
for punitive damages applies to political subdivisions of foreign states, 
as well as to the foreign state itself. This accords with current inter- 
national practice. Second, it would eliminate the exception for interest 
prior to judgment. Such an exception is not support by international 
practice. Lf a foreign state is not immune from suit, it should be liable 
for interest to the same extent as a private party. 

4. Section 1608 has been substentially revised, with the principal 
revisions being in subsection (a). A number of bar association studies 
which otherwise expressed full support for the bill, pointed out that 
subsection (2), as previously drafted, created a significant ga in its 
provisions concerning service upon a foreign state through Gefeustie 
channels. The Departments of Justice and State have reconsidered 
this provision and have indicated their oreference for the revised 
language in the committee amendment. ‘he committee has revised 
subsection (a) to fill the prior gap. and. at the same time. to minimize 
potential irritants to relations with foreign states. Subsection (a), © 
ns revised, would provide that service of a sumimens and complaint 
also be accompanied by 2 new document, called a notice of suit. The 
notice of suit is designed to provide a foreign state with an introduc- 
tory explanation of the Iawsuit, together with an explanation of the 
legal significance of the summons, complaint, and service. 

"The revised paragraphs (a) (2) and (b) (2) of section 1608 give 
emphasis to service under an “a yplicable international convention on 
service of judicial doctiments.” At present. there is such an applicable 

Gnternational convention—the Hague Convention on Service Abroad 
of Judicial and Extrajudical Documents, TITAS 6638, 20 UST 361— 
to which the Senate gave its advice and consent to ratification, and 
which, entered into force for the United States in 1969, At present 
18 nations are parties to this convention. In the committce’s view. if 
2 country has entered into such an international convention, priority 
should be given to this method for service. ‘ 

Subsection (d) has been revised to delete the referencés to cross- 
claims and counterclaims. The existence of a counterclaiin against a 
foreign state indicates that the foreign state has already entered an 


appearance in the lawsuit; thus, there is no necessity for affording 
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i ial ti iod in whi spond to a 
ion state with a special time period in which to respon : 
pra ek When a Gee dan is filed against a foreign hae ale 
19 and 20, of the Federal Rules of Civil Procedure, require that o ne 
inal service be made. Under rules the bill, this wouid mean servi 
ion 1603 (a) or (b). 
ae es the By has made a few perfecting ioe al ots 
in the bill’s provisions involving maritime jurisdiction. These ve He e 
changes in section 1605(b) to make it clear that the delivery of notice 
to a master of a vessel under paragraph (1) does not itself constitute 
“service”; and to make clear, in cases where the plaintiff is unaware 
that he has arrested a foreign state-owned vessel, that the 10-day 
period in paragraph (2) does net begin to run until the plaintiff has 
determined that a foreign state owns the vessel. Section 1699 has been 
amended to make it clear that it applies to arrests of a vessel, as well 
as to attachment and execution. 


Pureose oF TUE BILL 


The purpose of the proposed legislation, as amended, is to provide 
when and how parties can maintain a lawsuit against a foreign state 
or its entities in the courts of the United States and to provide when 
a foreipz: state is entitled to sovereign immunity. 


SrTaTeMENT 


It is noted that American citizens are increasingly coming into 
contact with foreign states and entities owned by foreign states. These 
interactions arise in a variety of circumstances, and they call into 
question whether our citizens will have access to the courts in order 
to resolve ordinary legal disputes. Instances of such contact occur 
when U.S. businessmen sell goods to a foreign state crading company, . 
and disputes may arise concerning the purchase price. Another is 
when an American property owner agrees to sell land to a real estate 
investor that turns out to be a foreign government entity and condi- 
tions in the contract of sale may become a subject of contention. Still 
another example occurs when a citizen crossing the strect may be 
struck by an automobile owned by a foreign embassy. 

At present, there are no comprehensive provisions in our law avail- 
able to inform parties when they can have recourse to the courts to 
assert a legal claim against a foreign state. Unlike other legal systems, 
U.S. law does not afford plaintiffs and their counsel with.a means to 
commence & suit that is specifically addressed to foreign state defend- 
ants. It does not provide firm standards as to when a foreign state may 
validiy assert the defense of sovereign immunity; and, in the event a 
plaintiff’ should obtain a final judgment against a foreign state or one 
of its trading companies, our law does not provide the plaintiff with 
any means to obtain satisfaction of that judgment through execution - 


against ordinary commercial assets. 

In 2 modern world where foreign state enterprises are every day 
participants in commercial activities, S.3553 is urgently needed legis- 
lation. The bill, which has been drafted over many years and which 
has involved extensive consultations within the administration, among 


bar associations and in the academic community, would accomplish 


four objectives: 
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First, the bill would codify the so-called “restrictive” principle of 
sovereign immunity, as presently recognized in internationa law. 
Under this principle, the immunity of a foreign state is “restricted” to 
suits involving a foreign state’s public acts (jure imperii) and does 
not extend to suits based on its commercial or private acts (jure ges- 
tionis). This principle was wis by the Department of State in 
1952 and has been followed by the courts and by the executive branch 
ever since. Moreover, it is regularly applied against the United States 
in suits against the U.S. Government in foreign courts. 

_ Second, the bill would insure that this restrictive principle of im- 
munity is applied in litigation before U.S. courts. At present, this is 
not always the case. Today, when a foreign state wishes to assert im- 
munity, it will often request the Department of State to make a for- 
mal suggestion of immunity to the court. Although the State Depart- 
ment espouses the restrictive principle of immunity, the foreign state 
may attempt to bring diplomatite influences to bear upon the State De- 
partment’s deterniination. A principal purpose of this bill is to trans- 
fer the determination of ght immunity from the executive 
branch to the judicial branch, thereby reducing the foreign policy im- 
plications of immunity determinations and assuring litigants that 
these often crucial decisions are made on purely legal grounds and 
under hag ge that insure due process. The Department of State 
would be freed from: pressures from foreign governments to recog- 
nize their immunify_from suit and from any adverse consequences — 
resulting from an un illingness of the Department to support that 
immunity. As was broyght out in the hearings on the bil U.S. im- 
munity practice would\conform to the practice in virtually every 
other country—where sovefeign i 


eign immunity decisions are made exclu- 
sively by the courts and not by a foreign affairs agency. 

Third, this bill would for the first time in U.S. law, provide a statu- 
tory procedure for making service upon, and obtaining in personam 
jurisdiction over, a foreign state. This would render unnecessary the 
practice of seizing and attaching the property of a foreign govern- 
ment for the pur of obtaining jurisdiction. 

Fourth, the bill would remedy, in part, the present predicament of 
a plaintiff who has obtained a judgment against a foreign state. Under 
existing law, a foreign state in our courts enjoys absolute immunity 
from execution, even in ordinary commercial litigation where com- 
mercial assets are available for the satisfaction of a judzment S. 3553 
seeks to restrict this broad immunity from execution. It would con- 
form the execution immunity rules more closely to the jurisdiction 
immunity rules. It would provide the judgment creditor some remedy 
if, after a reasonable period, a foreign state or its enterprise failed 
to satisfy a final judgment. 


BackGrRouND 


Sovereign immunity is a doctrine of international law under which 
domestic courts, in appropriate cases, relinquish jurisdiction over a 
. foreign state. It differs from diplomatic immunity (which is drawn 
into issue when an individual diplomat is sued). S. 3553 deals solely 
with sovereign immunity. 
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immunity as a doctrine of international law was first 


Soverei 
recognized in our courts in the landmark cuse of The Schooner E'z- 


change v. M’Faddon, 7 Cvanch 116 (1812). There, Chief Justice oe 
shall upheld a plea of immunity, supported ly an executive branc i 
suggestion, by noting that a recognition of immunity was supporte 
by the law and practice of nations. In the early part of this century, 
the Supreme Court began to place less emphasis on whether immunity 
was supported by the law and practice of nations, and relied instead 
on the practices and policies of the State Department. This trend 
reached its culmination in Ez Parte Peru, 318 U.S. 578 (1948) and 
Mexico v. Hoffman, 324 U.S. 30 (1945). ; 

Partly in response to these decisions and partly in response te de- 
velopments in international law, the Department of State adopted thé 
restrictive principle of sovereign immunity in its “Tate Letter” of 
1952. 26 Department of State Bulletin 984. Thus, under the Tate 
letter, the Department undertook, in future sovereign immunity de- 
terminations, to recognize immunity in cases based on a foreign state's 
nubtie acts, but not in eases based on commercial or private acts. The 
Tate letter, however, has posed a number of difficulties. From a legal 
standpoint, if the Department eee the yesrictive principle in a 
given case, it is in the awkward position cf a soa es institution 
ine to apply a legal standard to litigation already before the courts. 
Moreover, it does not have the machinery to take evidence, to hear 
witnesses or to afford aprellate review. 

From a foreign relations standpoint, the initiative is left to the 
foreign state. The foreign state chooses which sovereign immunity de- 
terminations it will leave to the courts, and which it will take to the 
State Department. ‘The foreign state ‘also decides when it will attempt 
to exert. diplomatic influences, thereby making it more difficult for the 
State Departinent to apply the Tate letter‘criteria. ; 

From the standpoint of the private litigant, considerable uncex- 
tainty results. A private party who deals with a foreign government 
entity cannot be certain that his legal dispute with a foreign state 
will not be decided on the basis of nonlegal considerations through the 
foreign government’s intercession with the Department of State. 


Tue Unitrep Stares in Foreien Courts 


Since World War II, the United States has increasingly become 
involved in litigation in foreign courts. This litigation has involvi-d 
such diverse activities as the purchase of goods and services by our. 
embassies, employment of local personne} by our military bases, the 
construction or lease of buildings for our foreign missions, and traffic 
accidents involving U.S. Government-owned vehicles. 

_ In the mid-1950’s, when the United States first became involved 
in foreign suits on a large scale, foreign counsel retained by the De- 
partment of Justice were instructed to plead sovereign immunity in 
almost every instance, However, the executive branch learned that 
almost every country in Western Europe followed the restrictive 
principle of sovereign immunity and the Government's pleas of im- 
munity were routinely denied in tort and contract cases where the 
necessary contracts with the forum were present. Thus, in the 1960's 
it became the practice of the Department of Justice to avoid claiming 
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immunity when the United States yas sued in countries that had 
adopted the restrictive principle of immunity, but to invoke immunity 
in those remaining countries that still held to the absolute immunity 
doctrine. oe in the early 1970's, it became the consistert prac- 
tice of the Department of Justice not to plead sovereign immunity 
abroad in instances where, under the Sate letter standards. the De- 
partment would not recognize a foreign state’s immunity in this 
country. 

In virtually every country, the United States has found that sov- 
ereign immunity is a question of international law to be determined 
by the courts. The United States cannot take recourse to a foreign 
affairs agency abroad as other states have done in this country when 
they seek a suggestion of immunity from the Department of State. 


History or tHE Bux 


S. 3553 is the product of many years of work by the Departments of 
State and Justice, in consultation with members of the bar and the 
academic community. Study of possible legislation began in the mid- 
1960's. In the early 1970’s, a number of draft bills were prepared and 
submitted for comment to many authorities and practitiouers in the 
international law field. On Jannary 21, 1973, a bill (S. 566) was intro- 
duced in the 93d Congress, and referred to the Committee on the Ju- 
diciary. Alihough extensive advice had already been obiained from the 
private sector, in the course of the committee's consideration it became 
apparent that a few segments of the private bar had not been fully 
consulted. It was aiken out that the 93d Congress bill contained some 
technical deficiencies which could be remedied—particularly with re- 
spect to maritime cases and the jurisdictional provisions..The Ameri- 
can Bar Association at the August 1976 meeting of its House of Dele- 
gates adopted a resolution urging upproval of S. 3553. 

The current bill, S. 3553, contains revised language. It is essentially 
the same bill as was introduced in 1973, except for the technical im- 
provements that have been made in the interim, 


Sretion-sy-Section ANALYSIS 


This bill, entitled the “Foreign Sovereign Immunities Act of 1976." 
cets forth the sole and exclusive standards to be used in resolving ques- 
tions of sovereign immunity raised hy foreign states before Federal 
and State courts ix the United States. It is intended to preempt any 
other State or Federal law (excluding applicable international acree- 
ments) for according immunity to foreign sovereigns, their pohtical 
subdivisions, their agencies, and their instrumentalities. It is also de- 
signed to bring U.S. Practice into conformity with that of most other 
- yations by leaving sovercign immunity decisions exclusively to the 
courts, thereby discontinning the practice of judicial deference to “sug- 
gestions of immunity” from the executive branch. (See Fa Parte 
Peru, 318 U.S. 578. 588-589 (1943).) 

The bill is not intended to affect the substantive law of lia vility. 
Nor is it intended to affect either diplomatic or consular immunity, or 
the attribution of i ayer: 8 between or 2mong entities of a for- 
cign state; for example, whether the proper entity of a foreign state 
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has been sued, or whether an entity sued is liable in whole or in part 
ror t imed wrong. ; , 
ae setting forth comprehensive rules governing st 
immunity, the bill prescribes: the jurisdiction of U.S. district sure 
in cases involving foreign stutes, procedures for commencing ., aw- 
suit against foreign states in both Federal and State courts, an ey 
cumstances under which attachment and execution may be obtaine 
against the property of foreign states to satisfy a judgment against 
foreign states in both Federal and Statecourts. Py 

Constitutional authority for enacting such legislation derives from 
the constitutional power of the Congress to prescribe the jurisdiction 
of Federal courts (art. I, sec. 8, cl]. 9; art. III, sec. 1) ; to define offenses 
against the “Law of Nations” (art. I, sec. 8, cl. 10) ; to regulate com- 
merce with foreign nations (art. I, sec. 8, cl. 3); and “to make all 
laws which shall be necessary and proper for carrying into Execu- 
tion * * * all * * * Powers vested * * * in the Government of the 
United States,” including the judicial power of the United States 
over controversies between “a State, or the Citizens thereof and for- 
cign States * * *.” (art. I, sec. 8, cl. 18; art. IIT, sec. 2, cl. 1). See 
National Bank v. Republic of China, 348 U.S. 356, 370-71 (1955) 
(Reed J., dissenting) ; cf. Banco Nacional de Cuba vy. Sabbatino, 376 
U.S. 398, 425 (1964). 


SEC. 2. JURISDICTION IN ACTIONS AGAINST FOREIGN STATES 


Section 2 of the bill adds a new section 1330 to title 28 of the 
United States Code, and provides for subject matter and personal 
jurisdiction of U.S. district courts over foreign states and their 
political subdivisions, agencies, and instrumentalities, Section 1330 
»rovides a comprehensive jurisdictional scheme in cases involving 
fokeign states. Such broad jurisdiction in the Federal courts should 
be conducive to uniformity in decision, which is desirable since a dis- 
parate treatment of cases involving foreign governments may have 
adverse foreign relations consequences. Plaintiffs, however, will have 
an election whether to proceed in Federal court or in a court of a 
State, subject to the removal provisions of section 6 of the bill. 

(a) Subject Matter Jurisdiction—Section 1330(a) gives Federal 
district courts original jurisdiction in personam against foreign states 
(defined as including political subdivisions, agencies, and instrumen- 
talities of foreign states). The jurisdiction extends to any claim with 
respect to which the foreign state is not entitled to immunity under 
sections 1605-1607 proposed in the bill, or under any applicable inter- 
national agreement of the type contemplated by the proposed section 
1604, 

As in suits against the U.S. Government, jury trials are excluded.. 
See 28 U.S.C. 2402. Actions tried by a court without jury will tend to 
promote a uniformity in decision where foreign governments are 
involved. 

_In addition, the jurisdiction of district courts in cases against for- 
eign states is to be without regard to amount in controversy. This is 
intended to encourage the bringing of actions against. foreign states in 
Federal courts. Under existing law, the district courts have diversity 
jurisdiction in actions in which forcign states are parties, but only 
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where the amount in controversy exceeds $10,000. 28 U.S.C. 1332 (a) (2) 
and (3). (See analysis of sec. 3 of the bill, below.) 

A judgment dismissing an action for lack of jurisdiction because 
the foreign state is entitled to sovereign immunity would be determina- 
tive of the question of sovereign immunity. This, a private party, 
who lost on the question of jurisdiction, could not bring the same 
ease in a State court claiming that the Federal court’s decision ex- 
tended only to the question of Federal jurisdiction and not to sover- 
eign immunity. 

(b) Personal Jurisdiction.—Section 1330(b) provides, in effect, a 
Federal long-arm statute over foreign states 7 Bete political sub- 
divisions, agencies, and instrumentalities of foreign states). It is pat- 
terned after the long-arm statute Congress enacted for the District of 
Columbia. Publie Law 91-358, sec. 132 (a), title T, 84 Stat. 549, The re- 
quirements of. minimum jurisdictional contacts and adequate notice are 
embodied in the provision. Cf. /nternational Shoe Co. v. Washington, 
326 U.S. 310 (1945). and McGee v. International Life Insurance Co., 
355 U.S. 220, 223 (1957). For personal jurisdiction to exist under sec- 
tion 1330(b), the claim must first of all be one over which the district 
courts have original jurisdiction under section 1330(a), meaning a 
elaim for svhich the foreign state is not entitled to i2munity. Signifi- 
cantly, each of the immunity provisions in the bill, sections 1605-1607, 
requires some connection between the lawsuit and the United States, 
or an express or implied waiver by the foreign state of its immunity 
from jurisdiction. These immunity provisions, therefore, prescribe 
the necessary contacts which must exist before our courts can exercise 
personal jurisdiction. Besides incorporating these jurisdictional con- 
tacts by reference, section 1330(b) also satisfies the due process re- 
quirement of adequate notice by a that proper service be 
made under section 1608 of the bill. Thus, sections 1330(b), 1608, and 
1605-1607 are all carefully interconnected. 

(c) Effect of an Appearance—Section 1330(c) states that a mere 
appearance by a foreign state in an action does not confer personal 
‘urisdiction with respect to claims which could not be brought as an 
independent action under this bill. The purpose 1s to make it clear 
that 2 foreign state does not. subject itself te elaims unrelated to the 
action solely by virtue of an appearance, before a U.S. court. While 
the plaintiif is free to amend his complaint, he is not permitted to add 
cloims for retief not based on transactions or occurrences listed in the 
bill. The term “transaction or occurrence” includes each basis set forth 
in sections 1605-1607 for not granting immunity, including waivers. 


SEC. 2. DIVERSITY JURISDICTION AS TO FOREIGN STATES 


Section 3 of the bill amends those provisions of 28 U.S.C. 1332 
which relate to diversity jurisdiction of US. district courts over 
foreign states. Since jurisdiction in actions agaist foreign states is 
comprehensively treated by the new section 1330, a similar jurisdic- 
tional basis under section 1332 becomes superfluous. The amendment 
deletes references to “foreign states” now found in paragraphs (2) 
and (3) of 28 U.S.C. 1332(a), and adds a new paragraph (4) to pro- 
vide for diversity jurisdiction in actions brought by a foreign state 
as plaintiff. These changes would not affect the applicability of section 
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1332 to entities that are both owned by a foreign state and are also 
citizens of a state of the United States as defined in 28 U.S.C. 1332 
(c) and (d). See analysis to section 1603(b). 


SEC. 4. NEW CHAPTER 97: SOVEREIGN PMBIUNITY PROVISIONS 


Section 4 of the bill adds a new chapter 97 to title 28, United States 
Code. which sets forth the legal standards under which Federal and 
State courts would henceforth determine ail claims of sovereign im- 
niunity raised by foreign states and their political subdivisions, agen- 
cies, and instrumentalities. The specific sections of chapter 97 are as 
follows: 

Section 1602. Findings and declaration. of purpose 

Section 1602 sets forth the central premise of the bill: That. deci- 
sions on claims by foreign states to sovereign immunity are best made 
by the judiciary on the basis of a statutory regime which incorporates 
standards vecognized under international law. 

Although the general concept of sovereign immunity appears to be 
recognized in international law, its specific content and application 
have generally been left to the courts of individual nations. There is, 
however, A wide acceptance of the 30-called restrictive theory of sov- 
ereign immunity; that is, that the sovereign immunity of foreign 
states should be “restricted” to cases involving acts of a foretga state 
which are sovereign or governmental in nature, as oppesed to acts 
which are either commercial in nature or those which private persons 
normally perform. This restrictive theory has been adhered to by the 
Department of State since the “Tate Letter” of May 19, 1952. (26 
Dept. of State Bull. 984 (1952).) 


Section 1603. Definitions 

Section 1603 defines five terms that. are used in the bill: 

(a) Foreign state—Subsection (a) defines the term foreign state as 
used in all provisions of chapter 97, except section 1608. In section 
1602. the term “foreign state” refers only to the sovereign state itself. 

As the definition indicates, the term “foreign state” as used in every 
other section of chapter 97 includes not only the foreign state but also 
political subdivisions, agencies and instrumentalities of the foreign 
state. The term “politicz] subdivisions” includes all governmental 
units beneath the central government, including local governments. . 

(b) Ageney or instrumentality of a foreign Giite.-Shibeattits (b) 
defines an “agency or instrumentality of a foreign state” as an entity 
(1) which is a separate legal person, (2) which is an organ of a for- 
eign state or of a political subdivision of a foreign state, or a majority 
of whose shares or other ownership interer> is owned by a foreign 
state or by a foreign state’s political subdivision, and (3) whihe is nei- 
ther a citizen of a State of the United States as defined in 28 U.S.C. 
1332(c) and (d) nor created under the laws of any third country. 

The first criterion, that the entity be a separate legal person, is in- 
tended to include a corporation, association, foundation, or any other 
entity which, under the law of the foreign state where it was created, 
can sue or be sued in its own’name, contract in its own name or hold 
property in its own name. : 
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_ The second criterion requires that the entity be either an organ of a 
foreign state (or of a foreign state’s political subdivision), or that a 
majority of the entity’s shares or other ownership interest be owned 
by a foreign state (or by a foreign state’s political subdivision). If such 
eiitities are entirely owned by a foreign state, they would of course be 
inelnded within the definition. Where ownership is divided between a 
foreign state and private interests, the entity will be deemed to be an 
agency or instiumentality of a foreign state only if a majority of the 
ownership interests (shares of stock or otherwise) is owned by a for- 
eign state or by a foreign state’s political subdivision. 

The third criterion excludes entities which are citizens of a State 
of the United States as defined in 28 U.S.C. 1332 (c) and (d)—for 
example a corporation organized and incorporated under the laws of 
the State of New York but owned by a foreign state. (See Amtorg 
Ziading Corp. . United States, T1 F.2d 524 (C.C.P.A. 1934).) Also 
excluded are eniities which are created under the laws of third coun- 
tries, ‘The rationale behind these exclusions is that if a foreign state 
acquires or establishes 2 company or other legal entity in a fercign 
country, such entity is presumptively engaging in activities that are 
either commercial or private in nature, 

An entity which does not fall within the definitions of sections 1603 
(a) or (b) would not be entitled to sovereign immunity in any case 
before a Federal or State court. On the other hand, the fact that an 
entity is an “agency or instrumentality of a foreign state” does not in 
itself establish an entitlement to sovereign immunity. A court would 
have to consider whether one of the sovereign immunity exceptions 
contained in the bill (see sections 1605-1607 and 1610-1611) was 
applicable. , a 

As a general matter, entities which meet the definition of an “agency 
or instrumentality of a foreign state” could assume a variety of forms, 
including a state trading corporation, a mining enterprise, a transport 
organization such as a shipping line or airline, a steel company, a cen- 
tral bank, an export association, a governmenta] procurement agency 
or a department or ministry which acts and is sua le in its own name. 

(ce) United States —Paragraph (c) of section 1603 defines “United 
States” as including all territory and waters snbject to the jurisdiction 
of the United States. 

(ay) Commercial activity —Paragraph (c) of section 1603 defines the 
term “commercial activity” as including a broad spectrum of endeavor, 
from an individual commercial transaction or act to a regular course 
of commercial conduct. A “regular course of commercial conduct” in- 
eludes the carrying on of a commercial enterprise such as a mineral 
extraction company, an airline or a state trading corporation. Cer- 
tainly, if an activity is customarily carried on for profit, its commer- 
cial nature could readily be assumed. At the other end of the spectrum, 
a single coniract. if of the same character as a contract which might be 
made by a private person, could constitute a “part icular transaction or 
ac Rd 

As the definition indicates, the fact that goods or services to be 
yrocured through a contract. are to be used for x public purpose is 
irrelevant; it is the essentially commercial nature of an activity or 
transaction that is critical. Thus, a contract by a foreign government 
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to buy provisions or equipment for its armed forces or to construct 
2 government building constitutes a cominercial activiry. The same 
would be true of 2 contract to make repairs on an embassy building. 
Such contracts should be considered to be commercial contracts, even 
if their ultimate object is to further a public function. : ; 

By contrast, a foreign state’s mere participation in a foreign assist- 
ancé program administered by the Agency for International Develop- 
ment (AID) is an activity whose essential nature is public or govern- 
mental, and it would not itself constitute a commercial activity. By the 
same token, a foreign state’s activities in and “contacts” with the 
United States resulting from or necessitated by participation in such 
a program would not in themselves vonstitute a suflicient commercial 
nexus with the United States so as to give rise to jurisdiction (see 
sec. 1830) or to assets which could be subjected to attachment. or 
execution with respect to unrelated commercial transactions (see sec. 
1610(b)). However, a transaction to obtain goods or services from 
private parties would not lose its otherwise commerical character be- 
cause it was entered into in connection with an AID program. Also 
public or governmental and not com:mercial in nature, would be ihe 
employment of diplomatic, civil service, or military personnel, but 
not the employment of American citizens or third country nationals by 
the foreign state in the United States. 

The courts would have a great deal of latitude in determining what 
is a “commercial activity” for purposes of this bill. It has seemed un- 
wise to attempt an excessively precise definition of this term, even if 
that were practicable. Activities such as a foreign government's sale of 
a service or a product, its leasing of property, its borrowing of money, 
its employment or engagement of laborers, clerical staff or public re- 
lations or marketing agents, or its investment in a security of an 
American corporation, would be among those included within the 
definition. . 

(ce) Commercial activity carried on in the United States by a foreign 
state—Are paragraph (ad) of section 1603 indicates, a commercial 
activity carried on in the United States by a foreign state would include 
not only a commercial transaction performed and executed in its 
entirety in the United States. but also a commercial transaction or act. 
having a “substantial contact” with the United States. This definition * 
includes cases based on commercial transactions performed in whole or 
in part in the United States, import-export transactions involving 
sales to. or purchases from, concerns in the United States, business 
torts occurring in the United States (ef. § 1605(a) (5)). and an in- 
debtedness incurred by a foreign state which negotiates or executes a 
loan agreement in the United States, or which receives financing from 
a private or public lending institution located in the Cnited States— 
for example. loans. guarantees or insurance provided by the Export- 
Import Bank of the United States, Tt will be for the courts to deter- 
mine whether a particular commercial activity has heen performed in 
whole or in part in the United States. This definition. however, is 
intended to reflect 2 degree of contact beyond that occasioned simply 
by U.S. citizenship or U.S. residence of the plaintiff. 


Section 1604. Immunity of foreign states from jurisdiction 
New chapter 97 of title 28, United States Code. starts from a premise 
of immunity and then creates exceptions to the general principle. 'The 
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chapter is thus cast in a manner consistent with the way in which the 
law of sovereign immunity has developed. Stating the basic principle 
in terms of immunity may be of some advantage to foreign states in 
doubtful cases, but, since sovereign immunity is an affirmative defense 
which must be specially pleaded, the burden will remain on the foreign 
state to produce-evidence in support of its claim of immunity. Thus, 
evidence must be produced to establish that a foreign state or one of 
its subdivisions, agencies or instrumentalities is the defendant in the 
suit and that the plaintiff’s claim relates to a public act of the foreign 
state—that is, an act not within the exceptions in sections 1605-1607. 
Once the foreign state has produced such prima facie evidence of im- 
munity, the burden of going forward would shift to the plaintiff to 
produce evidence establishing that the foreign state is not entitled to 
immunity. The ultimate burden of proving immunity would rest with 
the foreign state. 

The immunity from jurisdiction provided in section 1604 applies to 
proceedings in both Federal and State courts. Section 1604 would be 
the only basis under which a foreign state could claim immunity from 
the jurisdiction of any Federa! or State court in the United States. 

All immunity provisions in sections 1604 through 1607 are made 
subjeet to “existing” treaties and other international agreements to 
which the United States is a party. In the event an international agree- 
ment expressly conflicts with this bill, the international agreement 
would contro}. Thus. the bill would not alter the rights or duties of the 
United States under the NATO Status of Forces Agreement or similar 
agreements with other countries; nor would it alter the provisions of 
commercial contracts or agreements to which the United States is a 
‘party. calling for @xclusive nonjudicial remedies through arbitration 
or other procedures for the settlement of disputes. 

Treaties of ceed iage commerce and navigation and bilateral air 
transport agreements often contain provisions relating to the immu- 
nity of foreign states. Many provisions in such agreements are con- 
sistent with. but do not go as far as, the current bill. To the extent 
such international agreements are silent on a qnestion of immunity, 
the bill would control ; the international agreement would control only 
where a conflict was manifest. 


Section 1605. General exceptions to the jurisdictional isnmunity cf 
foreign states 

Section 1605 sets forth the general circumstances in which a claim 
of sovereign immunity by a foreign state, as defined in section 1603 (a), 
would not be recognized in a Federal or State court in the United 
States. 

(a) (1) Watvers—Section 1605(a) (1) treats explicit and implied 
waivers by foreign states cf sovereign immunity. With respect to ex- 
plicit waivers, a foreign state may renounce its immunity by treaty, 
as has been done by the United States with respect to commercial and 
other activities in a series of treaties of friendship, commerce, and 
navigation, or a foreign state may waive its immunity in a contract 
with a private party. Since the sovereign immunity of a politica] sub- 
division, agency or instrumentality of a foreign state derives from the 
foreign state itself, the foreign state may waive the immunity of its 
political subdivisions, agencies or instrumentalities, 
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~ With respect to implicit waivers, the courts have found such waivers 
in cases. where a foreign’ state has agreed. to- arbitration in another 
country or where a foreign state has agreed that, the law of.a. par- 
ticular country should govern: a contract. An implicit waiver: would 
also inchide a situation where a foreign state has filed a responsive 
leading in an action without raising the defense of sovereign 
unmunity. ; Site. 7 

The language, “notwithstanding any withdrawal of the waiver 
which the foreign state may purport to. effect except in accordance 
with the terms of the waiver,” is designed to exclude a withdrawal of 
the waiver both after and before a dispute arises except in accordance 
with the terms of the original waiver. In other words, if the foreign 
state agrees to e waiver of sovereign immunity in a contract, that 
waiver may subsequently be withdrawn only im a manner consistent 
with the expression of the waiver in the contract. Some court decisions 
have allowed subsequent and unilateral reseissions of waivers by for- 
eign states, But the better view, and the one followed in this section, 
is that a foreign state which has induced a private person into a 
contract by promising not to invoke its immunity cannot, when a 
dispute arises, go back on its promise and seek to revoke the waiver 
unilaterally. 

(a) (2) Commercial activities having a. nerus with the United 
States.—Section 1605(a) (2) treats what is probably the most impor- 
tant instance in which foreign states are denied immunity, that in 
which the foreign state engages in a commercial activity. The defini- 
tion of a “commercial activity” is set forth in section 1603(d) of the 
bill, and is discussed in the analysis to that section. 

Section 1605(a) (2) mentions three situations in which a foreign 
state would not be entitled to immunity with respect to a claim based 
upon a commercial activity. The first of these situations is where the 
“commercial activity [is] carried on in the United States by the for- 
eign state.” This phrase is defined in section 1603(e) of the bill. Sce 
the analysis to that section. 

The second situation, and “act performed in the United States in 
connection with a commercial activity of the foreign state elsewhere,” 
looks to conduct of the foreign state in the United States which relates 
either to a regular course of commercial conduct elsewhere or to a par- 
ticular commercial transaction concluded or carried out in part elsc- 
where, Examples of this type of situation might include: a representa- 
tion in the United States by an agent of a foreign state that leads to an 
action for restitution based on unjust enrichment; and act in the United 
States that violates U.S. securities laws or regulations; the wrongful 
discharge in the United States of an employee of the foreign state who 
has been employed in connection with a commercial activity carried on 
in some third country. 

Although some or all of these acts might also be considered to be a 
“commercial activity carried on in the United States.” as broadly 
defined in section 1603 (e), it has seemed advisable to provide expresslv 
for the case where a claim arises out of a specife act in the United 
States which is commercial or private in nature and which relates to a 
commercial activity abroad. It should be noted that the acts (or omis- 
sions) encompassed in this category are limited to those which in and 
of themselves are sufficient to form the basis of a cause of action. 
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we third situation—“an act outside the territory of the United 
ates in connection with a commercial activity of the foreign state 
elsewhere and that act causes a direct effect in the United States”— 
, would embrace commercial conduct abroad having direct effects within 
the United Siates which would subject such conduct to the exercise of 
jurisdiction by the United States consistent with principles set forth 
In section 18, Restatement of the Law, Second, Foreign Relations 
Law of the United States (1965). 

Neither the term “direct effect” nor the concept of “substantial con- 
.tacts” embodied in section 1603(e) is intended to alter the application 
of the Snerman Antitrust Act, 15 U.S.C. 1, e¢ seqg., to any defendunt. 
Thus, the bill does not affect the holdings in such cases as United 
States v. Pacific & Arctic Ry. & Nav. Co., 228 U.S. 87 (1913), or Pacific 
-Seafarers, Inc. v. Pacific Far Hast Line, Inc., 404 F. 2d 808 (D.C, Cir. 
1968), cert. denied. 393 U.S. 1093 (1969) 

(a) (&) Lapropriation claims.—Section 1605(a) (3) would, in two 
categories of cases, deny immunity where “rights in property taken in 
violation of international law are in issue.” The first category involves 

-eases where the property in question or any property exchanged for 
such property 1s present in the United States, and where such 
presence is in connection with a commercial activity carried or in 
the United States by the foreign state, or political subdivision, agency 
or instrumentality of the foreign state. The second category is where 
the property, or any property exchanged for such property, is (i) 
owned or operated by an agency or instrumentality of a foreign state 
and (ii) that agency or instrumentality is engaged in a commercial 
activity in the United States, Under the second category, the property 
need not be present in connection with a commercial activity of the 
agency or instrumentality. 

The term “taken in violation of international law” would include the 
nationalization or expropriation of property without payment of the 
Oey pt adequate and effective compensation required by international 

aw. It would also include takings which are arbitrary or discrimi- 
natory in nature. Since, however, this section deals solely with issues 
of immunity, it in no way affects existing law on the extent to which, 
if at all. the “act of state” doctrine may be applicable. See 22 U.S.C. 
2370(e) (2).7 

1The committee has been advised that fn some cases, after the defense of sovereign 
immunity has been denied or removed as an issue, the art of state doctrine may be 
improperly asserted in an effort to block litigation. Under the act of state doctrine. 
United States Courts 7 refuse to adjudicate the validity of purely public acts of 
foreign sovereigns, as distinguished from commerciai acts committed and effective within 
their own territory. For example, in the Supreme Court's recent decision in DunAitl v. 


Republic of Ouda, 44 U.S.L.W. 4665. No. 73-1288 (May 24. 1976, the ———— = 
gn immunity 


the Supreme Court in the DunAdil case where the Solicitor Gere:al stated : . 

“(Ujnder the modern restrictive er of sovereizn ———— a foreign state {a not 
immune from suit on tts commercial ligatio he forel atate’s com- 
mercial acts to the protected status of ‘acts of state’ would frustrate this modern 
development by permitting sovereign immunity to reenter through the back door, under 
the guise of the act of state doctrine.” (Amicus Brief of United States, p. 41.) 
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(a) (4) Immovable, inherited, and gift property—Section 1605 (a) 


(4) denies immunity in litigation relating to rights'in rea] estate and 
in inherited or gift property located in the United States. It is estab- 
lished that, as set forth in the “Tate Letter” of 1952, sovereign ummu- 
nity should not be granted in actions with respect to rea] property, 
diplomatic and consular property excepted, 26 Department of State 
Bulletin 984 (1952). It does not matter whether a particular piece of 
property is used for commercial or public purposes. 

It is maintainable that the exception mentioned in the “Tate Letter” 
with respect to diplomatic and consular property is limited to pee 
tions of attachment and execution and does not apply to an adjudica- 
tion of rights in that property. Thus, the Vienna Convention on Diplo- 
matic Relations, contuide in 1961. 23 UST. 3227. 'TIAS 7502 (1972), 
provides in article 22 that the “premises of the mission, their furnish- 
ings and other property thereon and.the means of transport of the 
mission shall be immune from search, requisition, attachment 
or execution.” Actions short offattachment or execution seem to be 
permited under the Convention, and a foreign state cannot deny to 
the local state the right to adjudicate questions of ownership, rent, . 
servitudes, and similar matters, as long as the foreign state’s pos- 
-session of the premises is not disturbed. 

‘ There is general agreement that a foreign state may not claim im- 
munity when the suit against it relates to rights in property, real or 
personal, obtained by gift or inherited by the foreign state and situ- 
ated or administered in the country where the suit is \brought. As 
stated in the “Tate Letter,” immunity should not bé granted “with re- 
spect to the disposition of the property of a deceased person even 
though a foreign sovereign is the beneficiary.” The reason is that, in 
claiming rights in a decedent’s estate or obtained by gift, tle foreign 
state claims the same right which is enjoyed by private peérbons. 

(a) (5) Noncommercial torts.—Section 1605(a) (5) is directed pri- 
marily at the problem of traffic accidents but is cast in general terms 
as applying to all tort actions for money Jarfiages, not othewise en- 
compassed by section 1605(a) (2) relating to commercial activities. It 
denies immunity as to claims for personal injury or death, or ‘for 
damage to or loss of property, caused by the tortious act or omission 
of a foreign state or its officials or employees, acting within the scope 
of their authority ; the tortious act or omission must occur within the 
jurisdiction of the United States, and must not come within one of the: 
exceptions enumerated in the second paragraph of the subsection. 

As used in section 1605(2) (5), the phrase “tortious act or omission” 
is meant to include causes of action which are based on strict liability 
as well as on negligence. The exceptions provided in subparagraphs 
(A) and (B) of section 1605(a) (5) correspond to many of the claims 
with respect to which the U.S. Government retains immunity under 
tthe Federal Tort Claims Act, 28 U.S.C. 2680(a) and (h). 

Like other provisions in the bill, section 1605 is subject to existing 
international agreements (see section 1604), including Status of Forces 
Agreements; if a remedy is available under a Status of Forces Agree- 
ment, the foreign state is immune from such tort cleims as are encom- 
passed in sections 1605 (a) (2) and 1605 (a) (5). 

Since the bil] deals only with the immunity of foreign states and 
not its diplomatic or consular representatives, section 1605(a) (5) 
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would not govern suits against diplomatic or consutar representatives 
but only suits against the foreign state. It is noteworthy in this regard 
that while urticle 48 of the Vienna Convention on Consular Relstions. 
of 1963, 21 UST 77, ‘TIAS 6820 (1970), expressly abolishes the im- 
munity of consular officers with respect to civil actions brought by a 
third party for “damage arising from an accident in the receiving 
state caused by a vehicle, vessel or aircraft,” there is no such provision 
in the Vienna Convention on Diplomatic Relations of 1961, supra. 
Consequently, no case relating to a traffic accident can be brought 
against a member of a diplomatic mission. 

The purpose of section 1605(a) (5) is to permit the. victim of a 
traffic accident or. other noncommercial tort to maintain an action 
against the — state to the extent otherwise provided by law. 
See, however, section 1605 (c). 

(b) Maritime liens:—Section 1605(b) denies immunity to a foreign 

state in cases where (i) a suit in admiralty is brought to enforce a 
maritime lien against a vessel or cargo of that foreign state, (ii) the 
maritime lien is based upon a commercial activity of the foreign 
state, and (iii) the conditions.in paragraphs (1) and (2) of section 
1605(b) have been complied with, 
_ ‘The purpose of this subsection is to permit a plaintiff to bring suit 
in a U.S. district court arising out of a maritime lien involving a 
vessel or cargo of a foreign sovereign without arresting the vessel, by 
instituting an in personam.action against the foreign state in a man- 
ner analogous to bringing such a suit against the United States. Cf. 
46 WS.C. 741, et seg. In view of section 1609 of the bill, section 
1605(b) is designed to avoid arrests of vessels or cargo of a foreign 
state to commence a suit. Instead, as provided in paragraph (1). a 
copy of the summons and complaint must be delivered to the master: 
or other person having possession of the vessel or cargo (such as the 
second in command of the ship). 

If, however, the vessel or its cargo is arrested or attached, the 

Jaintiff will lose his in personam remedy and the foreign state will 
entitled to immunity—except in the case where the plaintiff was. 
unaware that the vessel or cargo of a foreign state was involved. 
This would be a ~are case because the flag of the vessel, the circum- 
stances giving rise to the maritime lien, or the information contained 
in ship registries kept in ports throughout the United States should 
make known the ownership of the vessel in question, if not the cargo. 
By contrast, evidence that a party had relied on a standard —? 
of ships, which did not reveal a foreign state’s interest in a vessel, 
would be prima facie evidence of the party’s unawareness that a 
vessel of a foreign state was involved. More generally, a party could 
seek to establish its lack of awareness of the foreign state’s owner- 
ship by submitting affidavits from itself and from its counsel. If, 
however, the vessel or cargo is mistakenly arrested, such arrest or 
attachment must, under section 1609, be immediately dissolved when 
the foreign state brings to the court’s attention its interest in the 
vessel or cargo and, hence, is right to immunity from arrest. 

Under paragreph (2), the plaintiff must also be able to prove that 
the procedures for service under section 1608 (a) or (b) have com- 
menced—for example, that the clerk of the court has mailed the 
requisite copies of the summons and complaint. The plaintiff need’ 
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not show that service has actually been made under section 1608(c). 
The reason. for this second requirement is to heip make certain that 
the foreign state. concerned receives prompt and actual notice of the 
institution of a suit in admiralty in the United States, even if the 
copies served on the master of the vessel should fail to reach the 
foreign state. est ae 
Section 1605(b) would not preclude a suit in accordance with other 
provisions of the bill—e.g., section 1605 (a) (2). Nor would it preclude 
a second action, otherwise permissible, to recover the amount by which 
the value of the maritime lien exceeds the recovery in the first action. 


Section 1606. Extent of tiability 

Section 1606 makes clear that if the foreign state, political sub- 
division, agency or instrumentality is not entitled to immunity from 
jurisdiction, liability exists as it would for a private party under like 
circumstances. However, the tort liability of a foreign state itself, and 
of its political subdivision (but not of an sey or instrumentality 
of a foreign state) does not extend to punitive damages. Under cur- 
rent international practice, punitive damages are usually not assessed 
against foreign states. See 5 Hackwork, Digest of International Law, 
723-26 (1943); Garcia-Amador, State esponsibility, 94 Hague 
Recueil des Cours 365, 476-81 (1958). Interest prior to judgment and 
costs may be assessed against a foreign state just as against a private 
party. Cf. 46 U.S.C. 743, 745. 

Consistent with this section, a couri could, when circumstances were 
clearly appropriate, order an injunction or specific performance. But 
this is not determinative of the power of the court to enforce such am 
order. For example, a foreign diplomat or official could not be im- 
prisoned for contempt because of his government’s violation of an 
injunction. See 22 U.S.C. 252. Also a fine for violation of an injunetior 
may be unenforceable if immunity exists under sections 1609-1610.. 

The bill does not attempt to deal with questions of discovery. Exist- 
ing law appears to be adequate in this area. For example, if a private 
plaintiff sought the production of sensitive governmental documents 
of a foreign state, concepts of governmental privilege would apply.? 
Or, if a plaintiff sought to depose a diplomat in the United States or 
a high-ranking official of a foreign government, diplomatic and official 
immunity would apply. However, appropriate remedies would be 
available under Rule 37, F.R. Civ. P., for an unjustifiable failure ic 
make discoverey. 


Section 1607. Counterclaims 


Section 1607 applies to counterclaims against a foreign state which 
brings an action or intervenes in an action in a Federal or State court. 
It would deny immunity in three situations. First, immunity would be 
denied as to any counterclaim for which the fereign state would 
not be entitled to immunity under section 1605, if the counterclaim 
had been brought as a direct. claim in a separate action against the 
foreign state. This provision is based wpon article I of the European 
Convention on State Immunity 11 Inv’ Legal Materials 470 (1972). 

Second, even if a foreign state would otherwise be entitled to im- 
munity under sections 1604-1606, it would not be immune from a 


"e.g. 5 U.S.C. 552 concerning public information, 
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counterclaim “arising out of the transaction or occurrence that is the 
subject matter of the claim of the foreign state.” This -is the same 
terminology as that used in rule 13(a) of the Federal Rules of Civil 
Procedure and is consistent with section 70(2) % , Restatement of the 
Law, Second, Foreign Relations Law of the United States (1965). 
Certainly, if a foreign state brings or intervenes in an action based 
on a particular transaction or occurrence, it should not obtain the bene- 
fits of litigation before U.S. courts while avoiding any legai liabilities 
claimed against it and arising from the same transaction or occur- 
rence. See, Alfred Dunhill of London, Inc., v. Cuba, —— US. 
No. 73-1288, decided May 24, 1976). 

Third, notwithstanding that the foreign state may be immune 
under subsections (a) and (b), the foreign state nevertheless would 
not be immune from a setoff. Subsection (c) codifies the rule enunciated 
in National Bank v. Republic of China, 348 U.S. 356 (1965). 


Section 1608. Service; time to answer; default 

Section 1608 sets forth the exclusive procedures with respect to 
service on, the er of an answer or other responsive pleading by, 
and obtaining a default judgment against a foreign state or its po- 
litical subdivisions, agencies or instrumentalities. These procedural 

rovisions are intended to fill a void in existing Federal and State 
aw, and to insure that private persons have adequate means for com- 
mencing 4 suit against a foreign state to seek redress in the courts. 

Provisions in section 1608 are closely interconnected with other parts 
of the bill—particularly the san section 13380 and sections 1603— 
1607. If notice is served under section 1608 and if the jurisdictional 
contacts embodied in sections 1605-1607 are satisfied, personal juris- 
diction over a foreign state would exist under section 1330(b). Ir 
addition to its integral role in the bill, section 1608 follows on the 

recedents of other statutory service provisions in areas of unusual 
ederal interest. See, for example, 8 U.S.C. 1105a(3) and 16 U.S.C. 
21(f) and 77v. 

(a) Service on Foreign States and Political Subdivisions —Subsec- 
tion (a) of section 1608 sets forth the exclusive rocedures for service 
on a foreign state, or political subdivision rele 3 but not on an agency 
or instrumentality of a foreign state which is covered in subsection 
(b). There is a hierarchy in the methods of service. Paragraph (1) 
provides for service in accordance with any specia! arrangement which 
may have been agreed upon between a plaintiff and the foreign state 
or political subdivision. If such an arrangement exists, service must 
be made under this method. The purpose of subsection (a) (1) is to 
encourage potential plaintiffs and foreign states to agree to a proce- 
dure on service. 

If no special arrangement exists, paragraph (2) would permit serv- 
ica in accordance with an applicable international convention on serv- 

“jee of judicial documents. The only such convention to which the 
United States is at present a party is the Hague Convention on Serv- 
ice Abroad of Judicial and Extrajudicial Documents, 20 UST 361, 
TIAS 6638 (1969). In order for an international convention to be 
“applicable”, both the United States and the foreign state concerned 
must-be a party to the convention. 

‘ Tf neither an.applicable international convention nor a special ar- 
rangement exists, paragraph (3) would’provide for service by mail. 
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The clerk of the court would send a copy of a “notice of suit” ‘as pre- 
scribed by the Secretary of State by regulation, together with a copy of 
the summons and complaint, by mail to the head of the foreign state’s 
ministry of forei affairs or its equivalent. This procedure is based 
on rule 4(3) (1) (D), HR. Civ. 2. ‘retin 

Finally, as a method of last resort, paragraph (4) would provide for 
service through diplomatic channels if service could not be made by 
mai] within 30 days. The clerk of the court would send two copies 
of the notice of suit, summons and complaint to the Secretary of State 
for transmittal throngh diplomatic channels. Transmittal through dip- 
lomatic channels would mean that the Office of Special Consular Serv- 
ices in the Department of State will pouch a copy of these papers to 
the U.S. Embassy in the foreign state in question. The U.S. Embassy, 
in turn, would prepare a diplomatic note of transmittal and deliver the 
diplomatic note with the other papers to the appropriate official] in the 
ministry of foreign affairs of the foreign state. Use of diplomatic 
channels could also include transmittal of the papers by the Depart- 
ment of State to the foreign state's embassy in Washington, D.C. 
“Transmittal” of the notice of suit, summons and complaint does not 
require that the foreign state formally accept these papers. It only 
requires that these papers be transmitted in such a way that the foreign 
state has actual notice of the suit. All papers to be served would be 
accompanied by translations into an official language of the foreign 
state, Finally, the Secretary of State would be required to send back 
to the court the diplomatic note used in transmitting the papers to the 
foreign state. 

A “notice of suit” as used in this section would advise a foreign 
state of the legal proceeding, it would explain the legal significance 
of the summons, complaint and service, and it would indicate what 
steps are available under or required by U.S. law in order to defend 
the action. In short, it would provide an introductory explanation to 
a foreign state that may be unfamiliar with U.S. law or procédtires, 

Service through diplomatic channels is widely used in international 
practice. It is provided for m the European Convention on State Im- 
munity, supra, which was negotiated by 18 European nations. It is 
accepted and indeed preferred by the United States in suits brought 
against the United States Government in foreign courts. See Depart- 
ment of State’s circular instruction No. CA—10922, June 16, 1961, 58 
Am, J. Int’] L, 523-33 (1962). 

(b) Service on Agencies or Instrumentalities—Subsection, (b) of 
section 1608 provides the methods under which service shall be made 
upon an agency or instrumentality of a foreign state, as defined in 
section 1603(b). Again, service must always be made in accordance 
with any special arrangement for service between a plaintiff and the 
agency or instrumentality. If no such arrangement exists, then serv- 
‘ice must be made under subsection (b) (2) which provides for service 
upon Officers, or managing, general or appointed agents in the United 
States of the agency or instrumentality—or in the alternative, in ac- 
cordance with an applicable international convention such as the 
Hague Convention on Service Abroad of Judicial and Extrajudicial 
Documents, supra. 

If there is no special arrangement and if the egency or instrumen- 
tality has no representative in the United States, service may be made 
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under one of the three methods provided in subsection (b) (3). The 
first two methods | goats for service by letter rogatory : Aided or 
by mail. The third method, subparagraph (C), authorizes a court to 
fashion a method of service, for example under rule 83, F.R. Civ. P., 
provided the method is “consistent with the law of the place where 
service is to be made.” This latter language takes into account the 
fact that the laws of foreign countries may prohibit the service in 
their country of judicial documents by process servers from the United 
States. It is contemplated that no court will direct service upon a 
foreign state by appointing someone to make a physical attempt at 
service abroad, unless it is clearly consistent with the law of the foreign 
jurisdiction where service is to be attempted. It is also contemplated 
that the courts will not direct service in the United States upon dip- 
lomatic representatives, Hellenic Lines Lid. v. Moore, 345 ¥. 2d 978 
(D.C. Cir. 1965), or upon consular representatives, Oster v. Doménion 
of Canada, 144 F. Supp. 746 (N.D.N.Y. 1956), aff'd, 238 F. 2d 400 
(2d Cir. 1956). 

_ {c) When Service Is Made.—Subsection (c) of section 1608 estab- 
lishes the time when service shall be deemed to have been made under 
each of the methods provided in subsections (a) and (b). 

_(d) Time To Answer or Reply.—Subsection (a) of section 1608 

ves each foreign state, political subdivision thereof or agency or 
instrumentality of a foreign state or political subdivision up to 60 days 
from the time service is deemed to have been made in which to answer ~ 
or file a responsive pleading. This corresponds to similar provisions 
applicable in suits against the United States or its officers or agencies. 
Rule 12(a), F.R. Civ. P. 

(e) Default Judgments.—Subdivision (e) of section 1608 provides 
that no default judgement may bo entered against a foreign state, or 
its political subdivisions, agencies or instrumentalities, “unless the 
claimant establishes his claim or right to relief by evidence satisfactory 
to the court.” This is the same requirs:inent app icable to default. judg- 
ments against the U.S. Government under rile 55(e), F.R. Civ. P. 
In determining whether the claimant has established his claim or right 
to relief, it is expected that courts will take into account the extent 
to which the plaintiff’s case depends on. appropriate discovery against 
the foreign state. Once the default judgment is entered, notice of such 
judgment must be sent in the manner prescribed for service in sections 
1608 (a) or (b). ; . 

Special note should be made of two means which are currently in 
use in attempting to commence litigation against a foreign state. First, 
the current practice of attempting to commence & suit by attachment 
of a foreign state’s property would be prohibited under section 1609 in 
the bill, because of forci relations considerations and because such 
attachments are rendered unnecessary by the liberal service and juris- 
dictional prov: ‘ons of the bill. See the analysis to section 1609, 

‘A second means, of questionable validity, involves the mailing of a 
copy of the summons and com laint to a a mission of the 
foreign state. Section 1608 precludes this met od so as to avoid ques- 
tions of inconsistency with section 1 of article 22 of the Vienna Con- 


scr. 8 aterm atin the analrais of section 1606 noting that a priate remedies would 
be svafiante undet Rule 37, F.B. Ciy. P., for an unjustifiable failure to make discovery. 
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vention on Diplomatic Relations, 23 UST 3227, TIAS 7502 (1972), 
which entered into force in the United States on December 13, 1972. 
Service on an embassy by mail would be precluded under this bill. See 
71 Dept. of State Bull. 458-59 (1974). 


Section 1609. Immunity From Attachment and Execution of Property 
of a Foreign State 

As in the case of section 1604 of the bill with respect to jurisdiction, 
section 1609 states a general proposition that the property of a foreign 
State, as defined in section 1603(a), is immune from attachment and 
from execution, and then exceptions to this proposition are carved out 
in sections 1610 and 1611. Here, it should be pointed out that neither 
section 1610 nor 1611 would permit an attachment for the purpose of 
obtaining jurisdiction over a foreign state or its property. For this 
reason, section 1609 has the effect of precluding attachments as a means 
for commencing a lawsuit. 

Attachnent of foreign government property for jurisdictional pur- 
poses has been recognized “where under international law a forei 
governrient is not immune from suit”, and where the property in the 
United States is commercial in nature. Weilamaan v. Chase Manhattan 
Bank, 21 Mise. 2d 1086, 192 N.Y.S. 2d 469 (Sup. Ct. N.Y. 1959). Even 
in such cases, however, it has been recognized that property attached 
for jurisdictional prrposes cannot be retained to satisfy a judgment 
because, under current practice, the property of a foreign sovereign is 
immune from execution. 

Attachments for jurisdictional purposes have been criticized as in- 
volving U.S. courts in litigation not involving any significant U.S. 
interest or jurisdictional contacts, apart from the fortuitous presence 
of property in the jurisdiction. Such cases frequently require the 
application of foreign law to events which occur entirely abroad. 

Such attachments can also give rise to serious friction in United 
States’ foreign relations. In some cases, plaintiffs obtain numerous at- 
tachments over a variety of foreign government assets found in yarious 
parts of the United States. This shotgun approach has caused sig- 
nificant irritation to many foreign governments. 

At the same time, one of the fundamental purposes of this bill is 
to provide a long-arm statute,that makes attachment for jurisdictional 
purposes unnecessery in cases where there is a nexus between the claim 
and the United States. Claimants will clearly benefit from the ex- 
panded methods under the bill for service on a foreign state (sec. 
1608), as well as from the certainty that section 1330(b) of the bill 
confers personal jurisdiction over a foreign state in Federal and State 
courts as to every claim for which the foreign state is not entitled to 
immunity. The elimination of attachment as a vehicle for commenc- 
ing a lawsuit will ease the conduct of foreign relations by the United 
States and help eliminate the necessity for determinations of claims 
of sovereign immunity by the State Department. 


Section 1610. Exceptions to Immunity from Attachment or Execution 

Section 1610 sets forth circumstances under which the property of a 
foreign state is not immune from attachment or execution to satisfy 
a judgment. Though the enforcement or judgments against foreign 
state property remains a somewhat controversial subject in interns- 
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tional law, there is a marked trend toward limiting the immunity from 
exeeution. 

A number of treaties of friendship, commerce and navigation con- 
cluded by the United States permit execution of judgments a inst 
foreign publicly owned or controlled enterprises (for example, Treaty 
with Japan, April 2, 1953, art. 18(2), 4 UST 2063, TIAS 2943). The 
widely ratified Brussels Convention for the Unification of Cettai® 
Rules relating to the Immunity of State-Owned Vessels, April 10, 1926, 
196 L.N.T.S. 199, allows execution of judgments against public vessels 
engaged in commercial services in the same way as against privately 
owned vessels. Although not a party to this treaty, the United States 
follows a policy of not claiming immunity for its publicly-owned 
merchant vessels, both domestically. 46 U.S.C. 742, 781, and abroad, 46 
U.S.C. 747; 2 Hackworth, Digest of International Law, 438-39 (1941). 
Articles 20 and 21 of the Geneva Convention on the Territorial Sea 
and the Contiguous Zone, April 29, 1958, 15 UST 1606, TIAS 5639, 
to which the United States is a party. recognize the liability to execu- 
tion under appropriate circumstances of state-owned vessels used in 
conmercial service. 

Ilowever, the traditional’ view in the United States concerning exe- 
ention has been that the property of foreign states is absolutely im- 
mune from execution. Dexter and Carpenter, lac. v. Kunglig Jarnvags- 
atyre/sen, 43 F.2d 705 (2d Cir. 1930). Even after the “Tate Letter” of 
1952. this continued to be the position of the Department of State 
and of the courts. See, Weilamann. y. Chase Manhatten Bank, 21 Mise. 
21 1086, 192 N.Y.S. 2d 469, 743 (Sup. Ct. N.Y. 1959). Sections 1610(a) 
and (b) are intended to modify this rule by partially lowering the 
barrier of immunity from execution, so as to make immunity con- 
form more closely with the provisions on jurisdictional immunity in 
the bill. 

(a) Execution Against Property of Foreign States, Section 1610(a) 
relates to execution against property of a foreign state, including a 
political subdivision, agency, or instrumentality of a foreign state. 
The term “attachment in sid of execution” is intended to include at- 
tachments. garnishments, and supplemental proceedings available 
under applicable Federal or State law to obtain satisfaction of a judg- 
ment. See rule 69, F.R. Civ. P. The property mn question must be used 
for a commercial activity in the United States. If so, attachment in 
aid of execution, and execution, upon judgments entered by Federal 
or State courts against the foreign state would be permitted in any 
of the circumstances set forth in paragraphs (1)—(5) of section 
1610(a). aa Ts i , 

Paragraph (1) relates to explicit and implied waivers, and is gov- 
ered by the same principles that “pny to waivers of immunity from 
jurisdiction under section 1605(a)(1) of the bill. A foreign state 
may have waived its immunity from execution, znfer alia, by the pro- 
visions of @ treaty. a contract, an official statenient, or certain steps 
taken by the foreign state in the proceedings leading to judgment 
or to execution. As in section 1605 (a) (1), a waiver on behalf of an 
agency or instrumentality of a foreign state may be made either by 
the agency or instrumentality or by the foreign state itself. 

Paragraph (2) of section 1610(a) denies immunity from execution 
against property used by a foreign, state for a commercial activity 
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in the United States, provided that the commercial activity gave rise 
to the claim upon which the judgment is based. Included would be 
commercial activities enoomicaed by section 1605(a) (2). The pro- 
yision also includes a commercial activity giving rise to a claim with 
respect tc which the foreign state has waived immunity under section 
1605(a)(1). In addition, it includes a commercial activity: which 
gave rise to a maritime lien with respect to which an admiralty suit 
was brought under section 1605(b). One could, of course, execute 
against commercial property other than a vessel or cargo which is 
the subject of a suit under section 1605(b), provided that the prop- 
erty was used in the same commercial activity upon which the mari- 
time lien was based. ; 

The language “is or was used” in paragraph (2) contemplates a 
situation where property may bo transferred from the commercial 
activity which is the subject of the suit in an effort to avoid the proc- 
ess of the court. This language, however, does not bear on the question 
of whether particular property is to be deemed property of the entity 
against which the judgment was obtained. The courts will have to 
determine whether property “in the custody of” an agency or instru- 
mentality is property “of” the agency or instrumentality, whether 
property held by one agency should be deemed to be property of 
another, whether property held by an agency is property of the for- 
eign state. See Prelude Corp. v. Owners of mr/V Atlantic. 1971, 
ARLC. 2651 (N.D. Calif.) ; American Hawaiian Ventures v. M.V.J. 
Latuharhary, 257 F. Supp. 622, 626 (D.N.J. 1966). 

Paragraph (3) would deny immunity from execution against prop- 
erty of a foreign state which is used for a commercial activity in the 
United States and which has been taken in violation of international 
law or has been exchanged for property taken in violation of inter- 
nationa] law. See the analysis to section 1605 (a) (3). 

Paragraph (4) would deny immunity from execution against prop- 
erty of 2 foreign state which is used for a commercial activity in the 
United States and is either acquired by succession or gift or is Inmovy- 
able. Specifically axempted are diplomatic and consular missions and 
the residences of the chiefs of such missions. This exemption applics 
to all of the situations encompassed by sections 1610 (a) and (b): 
embassies and related buildings could not be deemed to be property 
’ used for a “cominercial” activity as required by section 1610(a) ; also. 
since such buildings are those of the foreign state itself, they could 
not be property of an agency or instrumentality engaged in a com- 
legit activity in the United States within the meaning of section 
1610(b). ‘ : 

Paragraph (5) of section 1610(a) would deny immanity with re- 
spect to obligations owed to a foreign state under a policy of liability 
insurance. Such obligations would after judgment be treated as prop- 
erty of the foreign state subject to a garnishment or related remedies 
in aid or in place of execution. The availability of such remedies 
would, of course, be governed by applicable State or Federal law. 
Pategapy (5) is intended to facilitate recovery by individuals who 
may be mjured in accidents, including those involving vehicles oper- 
ated by a foreign state or by its officials, or employees acting within 
the scope of their authority. ; 
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_(b) Additional Execution Against Agencies and Instrumentalities 
Engaged in Commercial Activity in the Cnited States—Section 1610 
(b) provides for execution against the property of agencies or instru- 
mentalities of a foreign state in circumstances additional to those 
provided in section 1610(a). However, the agency or instrumentality 
must be engaged in a commercial activity in the United States. If SO, 
the plaintitt may obtain an attachment in aid of execution or execu- 
tion against any property, commercial and noncommercial, of the 
ageney or instrumentality, but only in the circumstances set forth in 
paragraphs (1) and (2). 

Paragraph (1) denics immunity from execution agaist any prop- 
erty of an agency or instrumentality engaged in a commercial activity 
in the United States, where the agency or instrumentality has waived 
its immunity from exeeution. Sec the analysis to paragraph (1) of 
section 1610(a). : 

Paragraph (2) of section 1610(b) denies immunity from execution 
against any property of an agency or instrumentality engaged in a 
commercial activity in the United States in order to satisfy a judg- 
ment relating to a claim for which the agency or instrumentality is not 
immune by virtue of section 1605(a} (2). (3) or (5). or 160505). 
Property will be subject to execution irrespective of whether the 
property was used for the same commercial or other activity upen 
which the claim giving rise to the judgment was based. ; 

Section 1610(b) will not permit execution against the property of 
one agency or instrumentality to satisfy a judgment against another, 
unrelated agency or instrumentality. See Prelude Corp. v. Owners of 
F/V Atlantic, 1971, A.M.C. 2651 (N.D. Calif.). There are compelling 
reasons for this. If U.S. law did not respect the separate juridical 
identities of different agencies or instrumentalities, it might enconrage 
foreign jurisdictions to disregard the juridical divisions bet ween differ- 
ent U.S. corporations or vetween a U.S. corporation and its independ- 
ent subsidiary, However. a court might find that property held by one 
agency is really the property of another, See the analysis to section 
1610(a) (2). 

(c) Necessity of court order following reasonable notice.—Section 
1610(c) prohibits attachment or execution under sections 1610 (a) 
and (b) unless the court has jssued an order for such attachment and 
execution. In some jurisdictions in the United States, attachment and 
execution to satisfy a jndement may be had simply by applying toa 
clerk or to a local sheviff. This would not afford sufficient protection to 
a foreign state. This subsection contemplates that the courts will 
exercise their diseretion in permitting execution. Prior to ordering 
attachient. and execution. the court must determine that a reasonable 
period of time has elapsed following the entry of judgment, or in cases 
of a default judgment, since notice of the judgment was given to the 
foreign state under section 1608(c). In determining whether the 
period has been reasonable, the courts should take into account pro- 
eedures, including legislation, that may be necessary for payment of a 
judgment by a foreign state, which may take several months; repre- 
<entations by the foreign state of steps being taken to satisfy the judg- 
ment; or any steps being taken to satisfy the judgment; or evidence 
that the foreign state is about to remove assets from the jurisdiction to 
frustrate satisfaction of the judgment. 
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d) <lttachments upon explicit waiver to secure satisfaction of a 
judgment.—Section. 1610(d) relates to attachment against the prop- 
erty of a foreign state, or of a political subdivision, agency or instru- 
mentality of a foreign state, prior to the entry of judgment or prior 
to the lapse of the “reasonable period of time” required under section 
1610(c). Immunity from attachment will be denied only if the foreign 
state, political subdivision, agency or instrumentality has explicitly 
waived its immunity from attachment prior to judgment, and only if 
the purpose of the aitachment is to secure satisfaction of a judgnient 
that has been or may ultimately be entered against the foreign state 
and not to secure jurisdiction. This subsection provides, in cases where 
there has been an explicit waiver, a provisional remedy, for example 
to prevent assets from being dissipated or removed from the jurisdic- 
tion in order to frustrate satisfaction of a judgment. 

Section L611. Certain types of property immune from execution 

Section 1611 exempts certain types of property from the immunity 
provisions of section 1610 relating to attachment and execution. 

(a) Property held by international organizations—Section 1611 
(a) precludes attachment and execution against funds and other 
property ef certain international organizations. The purpose of this 
subsection is to permit international organizations designated by the 
President pursuant to the International Organizations Immunities 
Act, 22 U.S.C. 288, et seq., te carry out their functions from their oflices 
located in the United States without hindrance by private claimants 
seeking to attach the payment of funds to a foreign state; such at- 
tachments would also violate the immunities accorded to such interna- 
tional institutions. See also article 9, section 3 of the Articles of Agree- 
ment of the International Monetary Fund, TIAS 1501, 60 Stat. 1401. 
International organizations covered by this provision would include, 

_ inter alia, the International Monetary Fund and the World Bank. The 
reference to “international organizations” in this subsection is not in- 
tended to restrict any immunity accorded to such international orga- 
nizations under any other law-or international agreement. 

(b) Central bank funds and military property.—Section 1611 (b) (1) 
provides for the immunity of central bank funds from attachment or 
execution. It applies to funds of a foreign central bank or monetary 
authority which are deposited in the United States and “held” for the 
bank’s or authority’s “own account”—1i.¢., funds used or held in con- 
nection with central banking activities, as distinguished from funds 
used solely to finance the commercial transactions of other entities or 
of foreign states. If execution could be levied on such funds without 
an explicit waiver, deposit of foreign funds in the United States 
might be discouraged. Moreover, executign against the reserves of 
foreign states could cause significant foreiin reiations problems. 

Section 1611(b) (2) provides immunity from attachment and execu- 
tion for property which is, or is intended to be, used in connection with 
a military activity and which fulfills either of two conditions: the 
property is either (A) of a military character or (B) under the con- 
trol of a military authority or defense agency, Under the first condi- 
tion, property is of a military character if it consists of equipment in 
the broad sense—such as weapons, ammunition. military transport. 
warships, tanks, communications equipment. Both the character and 
the function of the property must be military. The purpose of this 
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condition is to avoid frustration of United States foreign policy in 
connection with purchase of military equipment and supplies in the 
United States by foreign governments. 

The second condition is intended to protect other military property, 
such as food, clothing, fuel and office equipment which, although not of 
a military character, is essential to-military operations. “Control” is 
intended to include aut hority over disposition and use in addition to 
physical control, and a “defense agency” is intended to include civilian 
defense organizations comparabie to the Defense Supply Agency in the 
United States. Each condition is subject to the overall condition that 
property will be immune only if its present or future use is military 
(e.g., surplus military equipment withdrawn from military use would 
not be immune). Both conditions will avoid the possibility that a for- 
cign state might permit execution on military property of the United 
States abroad under a reciprocal application of the act. 


SEC. 5. VENUE 


This section amends 28 U.S.C. § 1391, which deals with venue gen- 
erally. Under the new subsection (f), there are four express provisions 
for venue in civil actions brought against forcign states, political sub- 
divisions or their agencies or instrumentalities. 

(1) The action may be brought in the judicial district wherein a 
substantial part of the events or omissions giving rise to the claim 
oceurred.” This provision is analogous te 28 U.S.C. § 1391(e), which 
allows an action against the United States to be brought, ter alia, in 
any judicial district in which “the cause of action arose.” The test 
adopted, however, is the newer test recommended by the American Law 
Institute and incorporated in S. 1876, 92d Congress, Ist session, which 
does not imply that there is only one such district applicable in each 
ease. In cases under section 1605(a) (2), involying a commercial activ- 
ity abroad that causes a direct effect in the United States, venue would 
exist wherever the direct effect generated “a substantial part of the 
events” giving rise to the claim. 

In cases where property or rights in property are involved, the action 
may be brought in the judicial district in which “s substantial part of 
the property that is the subject. of the action is situated.” No hardship 
wil] he caused to the foreign state if it is subject to snit where it has 
chosen to place the property that gives rise to the dispute. 

(2) If the action is a suit in admiralty fo enforce a maritime lien 
against a vessel or cargo of a foreign state, and if the action 1s brought 
under the new section 1605(b) in this bill, the action may be brought 
in the jndicial district. in which the vesse¥ or cargo is situated at the 
time notice is delivered pursuant to section 1605(b) (1). 

(3) If the action is brought against an agency or instrumentality of 
a foreign state. as defined in the new section 1603(b) in the bill, it may 
be brought in the judicial district where the agency or insirumentality 
ig licensed to do business or is doing business. This provision is based 
on 28 U.S.C, § 1591 (¢). 

(4) If the action is brought against 2. foreign state or political sub- 
division, it may be brought in the U.S. District Court for the District 
of Columbia, I¢ is in the District of Columbia that foreign states have 
diplomatic representatives and where it may be easiest for them to 
defend. New subsection (f) would, of course, not apply to entities that 
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are owned by a foreign state and are also citizens of a state of the 
United States as defined in 28 U.S.C. 1832 (ce) and (d). F or purposes 
of this bill, such entities are not agencies or instrumentalitics of a 
foreign state. (See the analysis to sec. 1603(b).) 

As with other provisions in 28 U.S.C. 1391, venue in any court 
‘could be waived by a foreign state, such as by failing to object to 
improper venue in a timely manner. (See rule 12(h), F.R. Civ. P.) 


SEC. 6. REMOVAL OF CASES FROM STATE COURTS 


The bill adds a new provision to 28 U.S.C. 1441 to provide for re- 
moyal to a Fedevsl district court of civil actions broug nt in the courts 
of the States against a foreign state or a political subdivision, agency 
or instrumentality of a foreign state. In view of the potential sensi- 
tivity of actions against foreign states and the importance of develop- 
ing a uniform body of law in this area. it is important to give foreign 
states clear authority to remove to a I'ederal yorum actions brought 
against them in the State courts. New subsection (d) of section 1441 
permits the removal of any such action at the discretion of the foreien 
state, even if there are multiple defendants and some of these defend- 
ants desire not to remove the action or are citizens of the State in which 
the action has been brought. 

As with other removal provisions, a petition for removal must be 
filed with the appropriate district court in a timely manner. (28 
U.S.C. 1446.) However. in view of the 60-day period provided in 
section 1608(c) in the bill and in view of the bill’s preference that 
actions involving foreign states be tried in federal courts, the time 
lnnitations for filing a petition of remoyal under 28 U.S.C. 1446 may 
be extended “at any time” for good cause shown. 

Upon removal, the action would be heard and tried by the appro- 
priate district court sitting without a jury. (Cf. 28 U.S.C. 2402, pre- 
vliding jury trials in suits against the United States.) Thus, one effect 
of removing an action under the new section 1441(d) will be to extin- 

nish a demand fora jury trial made in the state court. (Cf. rule 81(e), 
*.R. Civ. P.) Because the judicial power of the United States specifi- 
eally encompasses actions “between a State, or the Citizens thereof. 
and foreign States” (U.S. Constitution, art. ITT. sec. 2, cl. 1), this 
preemption of State court procedures in cases invol ving foreign sover- 
elgns is clearly constitutional. 

This section, again, would not apply to entities owned by a foreign 
state which are citizens of a State of the United States as defined in 
28 U.S.C. 1882 (c) and (d), or created under the laws of a third 
country. 

SEC. 7. SEVERABILITY OF PROVIZIONS 


This action provides that if a portion of the act or any application 
of the act should be found invalid for any reason, such invalidity 
would not affect any other provision or application of the act. ; 


SEC. 8. EFFECTIVE DATE 


This section establishes that the effective date of the act shall be 90 
days after it becomes law. A 90-day period is deemed necessary in 


- 


order to give adequate notice of the act and its detailed provisions to 
all foreign states. 
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Cosr 


This Committee is informed by the Congressional Budget Office 
that enactment of this legislation would have no budgetary impact. 


Cuaners tn Existine Law 


In compliance with subsection 4 of rule XXLX of the Standing 
Rules of the Senate, changes in existing law made by the bill, as re- 
ported, are shown as follows (existing law is shown in roman, matter 
nie) enclosed in black brackews, and new matter is printed in 
italic) : 


‘TITLE 28—JUDICIARY AND JUDICIAL PROCEDURE 
* * > * * * * 


Parr I[V—JurispicTion AND VENUE 


Chap. Sec. 
81. Supreme Court ~-.---~..-----------~------------------------------ 1251 
88. Courts of Appeals_______--_------~------------------------------- 1291 
85. District Courts; Jurisdiction.......-.----------------------------- 1331 
&7. District Courts; Venue_------~..--------------------~--~----------- 1891 
89. District Courts; Removal of Cases from State Courts._--~----------- 1441 
91. Court of Claims_____--.......-_------~-~--~-~---~----------------- 1491 
93. Court of Customs and Patent Appeals__....------------------------ 1541 
95. Customs Court _._-..--.__.-----.-~------——~--..-~~-------~----=-—--= 1581 
97, Jurisdictional Immunities of Foreign States__.--~---------~---------- i802 
* * * * * - * 


CHAPTER 85,—DISTRICT COURTS: JURISDICTION 


1330. Actions against foreign states. 

1881. Federal question ; amount in controversy ; costs. 

1832. Diversity of citizenship; amount in controversy ; costs. 
1333. Admiralty, maritime and prize cases. 

1334. Bankruptey matters and proceedings. 

1335. Interpleader. 

1336. Interstate Commerce Commission's orders. 

1337. Commerce and anti-trust regulations. 

1338. Patents, copyrights, trade-marks ané unfair competition.’ 
1339. Postal matters. 

1340. Internal revenue; customs duties. 

1341. Taxes by States. 

1342. Rate orders of State agencies. 

1843. Civil rights [and elective franchise. ]* 

1344. Election disputes. 

1345. United States as plaintiff. 

1348 United States as defendant. 

1347. Partition action where United States is joint tenant. 
1348. Banking association as party. 

1849. Corporation organized under federal law as party. 
1350. Alien’s action for fort. 

1351. Consuls and vice consuis as defendants. 

1352. Bonds executed under federal law. 

1358. Indian allotments. 

1354. Land grants from different states. 

1355. Fine, penalty or forfeiture. 

1356. Seizures not within admiralty and maritime jurisdiction. 
1357. Injuries under Federal laws. 

1358 Eminent domain. 


1 Section catchline amended without amending analysis. 
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CHAPTER 85,—DISTRICT COURTS? JURISDICTION—CONTINUED 
See. 
1359. Parties collusively joined or made. 
1360. State civil jurisdiction in actious to which Indians are parties. 
1361. Action to compel un officer of the United States to perform his duty. 
1362. Indian tribes. : : 
13638. Construction of references to laws of the United States or Acts of Congress. 


* * * * * * * 


§ 1230. Action againsi foreign states 

(a) The district courts shall have original jurisdiction without re- 
gard to amount in controversy of any nonjury civil action against a 
foreign state as defined in section 1603 (a) of this title as to any claim 
jor velicf in personam with respect to which the foreign state is not 
entitled to immunity either under sections 1G05-1607 of this title or 
under any applicable international agreement. 

(6) Personal jurisdictionover a forcign state shall exist as tocvery 
claim for reliey over which the district courts have jurisdiction under 
subsection (a) where service has been made under section 1008 of this 
title. 

(c) For purposes of subséetion (b), an appearance by a foreign 
state does not confer personal jurisdiction with respect to any claim 
for relref not arising out of any transaction or occurrence Enumerated 
in sections 1605-1607 of this title. 

* 2* bod e * x * * 
§ 1332. Diversity of citizenship; amount in controversy; costs 

(a) The district courts shal) have original jurisdiction of all civil 
actions where the matter in controversy exceeds the sum or value of 
$10,000, exclusive of interest and costs, and is bet ween— 

(1) citizens of different States; 

[(2) citizens of a State, and foreign states or citizens or subjects 
thereof; and 

(3) citizens of different States and in which foreign states or citi- 
zens or subjects thereof are additional parties.J 

a ) citizens of a State and citizens or subjects of a foreign state; 

3) citizens of different States and in hidh citizens or subjects of 
a foreign state are additional parties; and 

(4) a foreign state, defined in section 1603(a) of this title, as plain- 
tiff and citizens of a State or of different States, 

(b) Except when express provision therefor is otherwise made in a 
statute of the United States, where the plaintiff who files the case orig- 
inally in the Federal courts is finally adjudged to be entitled to re- 
cover less than the sum or value of $10,000, computed without regard 
to any setoff or counterclaim to which the defendant may be adjudged 
to be entitled, and exclusive of interest and costs, the district court 
may deny costs to the plaintiff and, in addition, may impose costs on 
the plaintiff. 

(c) For the purposes of this section and section 1441 of this title. a 
corporation shall be deemed a citizen of any State by which it has been 
incorporated and ot the State where it has its principal place of bus- 
iness: Provided further, That in any direct action against the in- 
surer of a policy or contract of hability insurance. whether incorpo- 
rated or unincorporated, to which action the insured is not joined as 
a party-defendant, such insurer shall be deemed a citizen of the State 
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of which the insured is a citizen, as well as of any State by which the 
insurer has been incorporated and of the State where it has its prin- 
cipal place of business. 

(d) The word “States”, as used in this section, includes the Terri- 
tories, the District of Columbia, and the Commonwealth of Puerto 
Rico. (June 25, 1948, ch. 646, 62 Stat. 930: July 26, 1956, ch. T40, 70 
Stat. 658; July 25, 1958, Pub. L. 85-554, $2, 72 Stat. 415; Aug. 14, 
1964, Pub. L. 88-439, § 1, 78 Stat. 445.) : 


a * * * Bo * ¥ 
§ 1391. Venue generally. 


(a) A civil action wherein jurisdiction is founded only on diversity 
of citizenship may, except as otherwise provided by law, be brought 
only in the judicial district where all plaintiffs or all defendants 
reside, or in which the claim arose. 

_(b) A civil action wherein jurisdiction is not founded solely on 

diversity of citizenship may be brought only in the judicial district 
where all defendants reside, or in which the claim arose, except as 
otherwise provided by law. 
_ (ec) A corporation may be sued in any judicial district in which it is 
ii,corporated or licensed to do business or is doing business, and such 
judicial district shall be regarded as the residence of such corporation 
for venue purposes. 

(d) Anatien may be sued in any district. 

(ec) A civil action in which each defendant is an officer or enplovee 
of the United States or any agency thereof acting in_ his oflicial 
capacity or under color of legal authority. or an ageney of the United 
“tates, may, except as otherwise provided by law, be bronght in wiv 
judicial district in which: (1) a defendant in the action resides, or (2) 
the cause of action arose. or (3) any real property involved in the 
action is situated, or (4) the plaintiff resides if no real property is 
involved in the action. 

A civil action against a foreign state as defined in section 

1603 (a) of this title may be brought— 

(1) in any judicial district in which a substantial part of the 
events or omissions giving rise to the claim occurred, or a sub- 
stantial part of property that is the subject of the action os 
situated; 

(2) in any judicial district in which the vessel ov cargo of a 
foreign state is situated. if the eltim is asserted under section 
1605(b) of this title; 

(3) in any judicial district im which the agency or instrn- 
mentality is licensed to do business or is doing business, if the 
action is brought against an agency or inatpumentality of a 
foreign state as defined in section 1603(b) of this titles or 

(4) in the United States Distriet Court for the Districé of 
Columbia if the action is brought against a foreign state or politi 
cal subdivision thereof. 

The summons and complaint in such an action shal] be served as 
provided by the Federal Rules of Civil Procedure except that the 
delivery of the summons and complaint to the officer or agency as 
required by the rules may be made by certified mail beyond the terri- 
torial limits of the district in which the action 1s brought. (June 25, 
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1948, ch. 646, 62 Stat. 935; Oct. 5, 1962, Pub. L. 87-748, § 2, 76 Stat. 
744; Dec. 23, 1963, Pub. 1.. 88-234, 77 Stat. 473; Nov. 2, 1966, Pub. L. 
89-714, §§ 1, 2, 80 Stat. 1111.) 

+ cd * a * * * 
§ 1441. Actions removable generally. 


(a) Except as otherwise expressly provided by Act of Congress, 
any civil action brought in a State court of which the district courts 
of the United States have original jurisdiction, may be removed by 
the defendant or the defendants, to the district court of the United 
States for the district and division embracing the place where such 
action is pending. 

(b) Any civil action of which the district courts have original 
jurisdiction founded on a claim or right arising under the Constitu- 
tion, treaties or laws of the United Stateg shall be removable without 
regard to the citizenship or residence of the parties. Any other such 
action shall be removable only if none of the parties in interest prop- 
erly joined and served as defendants is a citizen of the State in which 
such action is brought. 

(c) Whenever a separate and independent claim or cause of action, 
which would be removable if sued upon alone, is joined with one or 
more otherwise non-removable claims or causes of action, the entire 
case may be removed and the district court may determine all issues 
therein, or, in its discretion, may remand all matters not. otherwise 
within its original jurisdiction. 

(d) Any civil action brought in a State court against a foreign 
state as defined in section 1603(a) of this title may be removed by the 
foreign state to the district court of the United States for the district 
and division embracing the place where such action is pending. Upon 
removal the action shall be tried by the court without jury. Where 
removal is based upon this subsection, the time limitations of section - 
1446(b) of this chapter may be enlarged at any time for cause shown. 

- * * * x * * * 


CHAPTER 97—JURISDICTIONAL IMMUNITIES OF 
FOREIGN STATES 


1602. Findings and declaration of purpose. 

1603. Definitions, 

1604. Immunity of a foreign state from jurisdiction. 

1605. General exceptions to the jurisdictional immunity of a foreign state. 
1606. Extent of liability. 

1607. Counterclaims. 

1608. Service; time to answer ; default. 

1609. Immunity from atiachment and execution of property of a foreign state. 
1610. Exceptions to the immunity from attachment or execution. 

1611. Certain types of property immune from evecution. 


§ 1602. Findings and declaration of purpose 


The Congress finds that the determination by United States courts 
of the claims of foreign states to immunity from the jurisdiction of 
such courts would serve the interests of justice and would protect the 
rights of both foreign states and litigants in United States courts. 
Under international law, states are not immune from the jurisdiction 
of foreign courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the satisfaction 
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of jud sts rendered against them in connection with their com- 
mereial activities. Claims of foreign states to immunity should hence- 
forth be decided by courts of the United States and of the States in 
conformity with the principles set forth in this chapter. 

§ 1603. Definitions 


For purposes of this chapter— 
_ (a) A “foreign stai2”, except as used in section 1608 of this title, 
includes a political subdivision of a foreign state or an agency or 
instrumentality of a foreign state as defined in subsection (6). 

(b) An “agency or instrumentality of a foreign state” means 
any entity— 

(1) which is a separate legal person, corporate or other- 
wise, and § 

(2) which is an organ of a foreign state or political sub- 
division thereof, or a majority of whose shares or other 
ownership interest is owned by « foreign state or political 
subdivision thereof, and 

(3) which is neither a citizen of a State of the United 
States as defined in section 1332(c) and (d) of this title, nor 
created under the laws of any third country. 

(c) The “United States” includes all territory and waters, con- 
tinental or insular, subject to the jurisdiction of the United States. 

(d) A “commercial activity” means either a regular course of 
commercial conduct or a particular commercial transaction or act. 
The commercial character of an activity shall be determined by 
reference to the nature of the course of conduct or particular trans- 
action or act, rather than by reference to its purpose. 

(e) A “commercial activity carried on in the United Séates 
by a foreign state” means commercial activity carried on by such 
state and having substantial contact with the U nited States. 

§ 1604. Immunity of a foreign state from jurisdiction 

Subject to existing of international agreements of which the United 
States is a party at the time of enactment of this Act, a foreign state 
shall be immune from the jurisdiction of the courts of the United 
States and of the States except as provided in sections 1605 to 1607 of 
this chapter. 


§ 1605. General exceptions to the jurisdictional immunity of a 
foreign state 
(a) A foreign state shall not be immune from. the jurisdiction of 
courts of the United States or of the States in any case— 

(1) in which the foreign state has waived its immunity either 
explicitly or by implication, notwithstanding any withdrawal of 
the waiver which the foreign state may purport to effect except in 
accordance with the terms of the waiver; 

(2) in which the action is based upon a commercial activity 
carried on in the United States by the foreign state; or upon an 
act performed in the United States in connection with a com- 
mercial activity of the foretqn state elsewhere; or upon an act 
outside the territory of the United Statcs in connection with a 
commercial activity of the foreign state elsewhere and that act 
causes a direct effect in the United States; 
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(3) in which rights in property taken in violation of interna- 
tional law are im issue and that property or any property 
exchanged for such property is present in the United States mn 
connection with a commercial activity carried on in the United 
States by the foreign state; or that property or any property 
cuachanged for such property is owned or operated by an agency 
ov instrumentality of the forcign state and that agency or instru- 
mentality is engaged in a commercial activity in the United 
Ntates; bhees ; 

(4) in which rights in property in the United States acquired 
by succession or gift or rights in immovable property situated in 
the United States are in issue; or ; : 

(5) not otherwise encompassed in paragraph (2) above, in 
which money damages are sought against a foreign state for 
personal injury or death, or damage to or loss of property, occur 
ring in the United States and caused by the tortious act of omis- 
sion of that foreign state or of any official or employee of that 
forvign state while acting within the scope of his office or employ- 
ment; except this paragraph shall not apply to— ; 

(A) any claim based upon the crercise or per ormance or 
the fallure to erercise or perform a discretionary function 
regardless of whether the discretian be abused. or 

(B) any claim arising out of maiicious prosecution, abuse 
of process, libel, slander, misrepresentation, decent, or inter- 
ference with contract vights. : 

(4) A foreign state shall not be immune from the jurisdiction of 
the courts of the United States in any case inachich a suit in admiralty 
78 brought to cuforce a maritime lien against a vessel or carge of the 
foreign state, which maritime lien is based upon a commercial activity 
of the foretyn state: Provided, That— 

(1) notice of the suit is given by delivery of a copy of the 
summons and of the complaint to the person, or his agent, having 
possession of the resxel or cargo agaiust which the maritime lien is 
asserted s hut such notice shalt not be deemed to have been deliv- 
cred nar may it thereafter be delivered, if the vessel or cargo is 
wrrested pursuant to process obtained on behalf of the party 
bringing the snit—undess the party was unaware that the vessel 
or cargo of a foreign state wes involved inairhich erent the service 
of process of arrest shall be deemed to constitute valid delivery cf 
auch notices and 

2) notice to the forcign state of the commencement of suit cs 
provided in section 1608 of this title is initiated within ten days 
cliher of the delivery of notice as provided in subsection (b) | ny. 
of this section, or, in the case of a party who was unaware that 
the vessel or cargo of a fareiqn state was involved, of the date such 
party determined the evistence of the foreign states interest, 

Whenever notice ix delivered undex subsection (b) (1) of this section. 
the mevitine lien shall thereafter be deemed ¢o be anin personam. claim 
against the foreign state which at that time owns the vessel or cargo 
involved: Provided, That a court may not award judgment against 
the foreign state in-an amount greater than the value of the vessel or 
cargo upon which the maritime lien arose, such value to be determined 
as of the time notice is served under subsection (b) (1) of this section. 
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§ 1608, Exient of liability 

As to any claim for relief with respect to which a foreign state és 
not entitled to immunity under section 1605 or 1607 of this chapter, the 
foreign state shall be liable in the same manner and to the same extent 
us a private individual under like circumstances ; but a foreign state 
except for an agency or instrumentality thereof shall not be liable for 
punitive damages; if, however, in any case wherein death was caused, 
the law of the place where the action or omission occurred provides, 
or has been construed to provide, for damages only punitive in nature. 
the foreiqn state shall be liable = actual or compensatory damages 
measured by the pecuniary injuries resulting from such death which 
were incurred by the persons for whose benefit the action was brought. 


§ 1607. Counterclaims : 

In any action brought by « foreign state, or in which a foreign 
state intervenes. in a court of the United States or a State, the foreign 
ee shall not be accorded immunity with respect to any counter- 
claim— 

(a) for which a foreign state would not be entitled to immunity; 
under section 1605 of this chapter had such claim been brought 
in a seporate action against the foreign state; or 

(b) arising out of the transaction or occurrence that iz the sub- 
ject matter of the claim of the foreign state ; or 

(c) to the extent that the counterclaim does not seck relief 
exceeding in amount or differing in kind from that sought by the 


foreign state. 
§ 1608. Service; time to answer ; default 
(a) Sorvice in the courts of the United States and of the States 
shall be made upon a foreign state or political subdivision of a foreign 
state: 

(1) by delivery of a copy of the summons and complaint in 
accordance with any special arrangement for service beticeen the 
plaintiff an@ the foreign state or political subdivision: or 

(2) if no special arrangement exists, by delivery of a copy of 
the summons and complaint in accordance awith an applicable 
international convention on service of judicial documents; or 

(3) if service cannot he made under paragraphs (1) or (2). 
by sending a copy of the summons and. complaint and a. notice 
oy suit. together rith a translation of each into the official Tan- 
quage of the foreign state, by any form of mail requiring a signed 
receipt. to be addressed and dispatched by the clerk of the court 
to the head of the ministry of foreign affairs of the foreign state 
concerned ; or 

(4) if service cannot be made within 30 days under paragraph 
(2), bu sending firo copies of the summons and complaint and 
a notice of suit, together with a translation of each into the 
official Tanquaae of the foreign state. bu any form of mail re- 
quiring a signed receipt, to he addressed and dispatched hy the 
erk of the court to the Secretary of State m. Washington, Dis- 
trict af Columbia, to the attention of the Director of Special 
Consular Services—and the Secretary shall transmit one copy 
of the papers through diplomatic channels to the foreign state 
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and shall send to the clerk of the court a certified copy of the 

diplomatic note indicating when the papers were transmitted. 
As used in this subsection, a “notice of suit” shall mean a notice 
addressed to a foreign state and in.a form prescribed by the Secretary 
of State by regulation. ’ Be & 

(1) by delivery of a copy of the summons and complaint in 
accordance with any special arrangement for service between the 
plaintiff and the agency or pelahe biwale oie ee , 

(2) zf no special arrangement exists, by delivery of a copy of 
the summons and complaint either to an officer, a managing or 
general agent or to any other agent authorized by appomtment 
or by law to receive service of process in the United States; or in 
accordance with an applicable international convention on service 
of judicial documents; or 

(3) 2f service cannot be made under paragraphs (1) or (2); 
and if reasonably calculated to give actual notice. by delivery of 
a gopy of the summons and complaint, together with a translation 
of each into the official language of the foreign state— 

(A) as directed by an authority of the foreign state or 
political subdivision in response to « letter rogatory or re- 
quest, or . i 

(B) by any form of mail requiring a signed receipt, to be 
uddressed and dispatched by the clerk of the court to the 
agency or instrumentality to be served, or 

(C) as directed by order of the covrt consistent with the 
law of the place where service is to be made. 

(ce) Service shall be deemed to have been made— 

(1) in the case of service under subsection (a) (4), as of the 
date of transmittal indicated in the certified copy of the diplo- 
matic note; and 

(2) tn any other cast under this section, as of the date of receipt 
indicated in the certification, signed and returned postal reecipt, 
or Sse Aad of service applicable ta the method of service 
employed. 

(d) In any action brought in a court of the United States or of a 
State, a foreign state, a political subdivision thereof, or an agency or 
instrumentality of a foreign state shall serve an answer ov other ve- 
sponsive pleading to the complaint within sixty days after service has 
been made under this section. 

(e) No judgment by default shall be entercd by a court of the United 
States or of a State against a foreiqn state, a political subdivision 
thereof, or an agency or instrumentality of a foreign state, unless the 
claimant establishes his claim or right to relief by evidence satisfac- 
tory to the court. A copy of any surh default judqment shall be sent 
to the foreign state or political subdivision in the manner prescribed 
for service in this section. 


§ 1669. Immunitu from attachment and execution of property of 
a foreign state ; 

Subject to existing international agreements to which. the United 

States is a party at the time of enactment of this Act, the property 

in the United States of a foreiqn state shall be immune from attach- 
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ment, arrest and execution except as provided in sections 1610 and 
1611 of this chapter. sedis 
§ 1610. Exceptions to the immunity from attachment or execution 
ay, The property in the United States se a foreign state, as de- 
fined in section 1603(a) of this chapter, used for a commercial activ- 
ity in the United States, shall not be immune from attachments in aid 
of execution, o7 from execution, upon a judgment entered by a court 
of the United States or of a State after the effective date of this Act, 
1 

(1) the foreign state has waived its immunity from aitach- 
ment in aid of execution or from execution either explicitly er 
ie implication, notwithstanding any withdrawal of the waiver 
the foreign state may purport to effect execpt in accordance with 
the terms of the waiver, or 

(2) the property is or was used for the commercial activity 
upon which the claim is based, or 

(3) the exeoution relates to a judgment establishing rights in 
ral ct | which has been taken in violation of international law 
or which has been exchanged for property taken in violation of 
internationai law, or 

(4) the execution relates to a judgment establishing rights in 
propert 

(4) which is acquired by succession or gift, or 
(B) which is immovable and situated in the United States: 
Provided, That such property is not used for purposes of 
maintaining a diplomatic or consular mission or the residence 
of the Chief of such mission, or 

(5) the property consists of any contractual obligation or any 
proceeds from such « contractual obligation to indemnify or hold 
harmless the foreign state or its employees under a policy of 
automobile or other liability or y insurance covering the 
elaim which merged into the judgment. 

(b) In addition to subsection (a), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States shall not be immune from 
attachment in aid of execution, or from execution, upon a gudgment 
entered by a court of the United States or of a State after the ejfec- 
tive date of this Act, if— 

(1) the agency or instrumentality has waived its immunity 
from attachment in aid of execution or from execution either 
explicitly or implicitly, notwithstanding any withdrawal of the 
awaiver the agency or instrumentality may purport to effect ex- 
cept in acco e with the terns of the waiver, or 

() the judgment relates to « claim for which the agency or 
inatrumentality is not immune by virtue of section 1605(a) (2), 
(3), or (5), or 1605(b) of this chapter, regardless of whether the 

roperty 18 or was used for the activity upon which the claim is 


ased. 

(c) No attachment cr execution referred to in subsections (a) 
and (b) of this section shall be permitted until the court has 
ordered such attachment and execution after having determined 
that a reasonable period of time has elapsed following the entry 
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of judgment and the giving of any notice required under section 
L608(€) of this chapter. 

(d) The property of a foreign state, as defined in section L603 
(a) of this chapter, used for a commercial activity in the United 
States, shall not be immune from attachments prior to the entry 
of judgment in any action brought ina court of the United Stutes 
ov of & State, or prior to the elapse of the period of time provided 
a subsection (c} ef this section, if 1— 

(1) the foreign state has veplicitly waived its Immunity 
from attachment. prior to judgment, notwithstanding any 
withdrawal of the waiver the foreign state may purport to 
cffect except in accordance with the terms of the waiver, and 

(2) the purpose of Se attachment is to secure satisfaction 

of « judgment that has been or may ultimately be cutered 
against the foreign state, and not to obtain jurisdiction. 


“§ 1611. Certain types of property immune from execution 

“(a) Notwithstanding the provisions of section I1G1O of this 
chapter, the property of those organizations designated by the 
President ag being entitled to enjoy the priviteges, eremptions, 
and immunities procided by the International Organizations Lra- 
munitics Act shall not be subject to attachment or uny other judé- 
cia process impeding the disbursement of funds to, or on the order 
of, & foreign state as the result of an action brought in the courts 
of the United Siutes or of the States. ; 

(b) Notwithstanding the previsions of section 1610 (of thir 
chapter, the property of a foreign state shall be immune from 
attachment and from execution, if— 

(/) the property is that of a foreign central bank ov none- 
tary authority held for its own account, untess such bank or 
authority, or its parcnt forcign government, has explicitly 
macved its immunity from attachment in aid of erection, or 
from cxccution, not withstanding any withdrawal of the 
waiver which the bank authority or gorernment may purport 
to effect crce pt in accordance with the terms of the waiver: or 

(3) the property is, or és intended to be, used in connection 
witha military activity and 

(A) «#8 «@ military character, or 
(P) is under the control of « military authority or 
defense ugency. 
i * * * = * * 


RECOMMENDATION 


The Committee believes that 8. 3553, as amended, is meritorious and 
recommends that it do pass. 
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JURISDICTION OF U.S. COURTS IN SUITS AGAINST 
FOREIGN STATES 


WEDNESDAY, JUNE 2, 1976 


House or REPRESENTATIVES, 
ScecoMMITTEE ON ADMINISTRATIVE Law 
AND GOVERNMENTAL RELATIONS 
OF THE COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 


The subcommittee met, pursuant to notice, at 10 a.m. in room 2141, 
Rayburn House Office Building, the Honorable Walter Flowers 
[chairman of the meahomeeisre] presiding. 

Present: Representatives Flowers, Dontiatens Jordan, Mazzoli, 
Pattison, Moorhead, and Kindness. 

Also present : William P. Shattuck and Jay T. Turnipseed, counsel ; 
and Alan F. Coffey, Jr., associate counsel. 

Mr. Frowers. We will get started, please. This morning we will 
begin our consideration of the bill TLR. 11315, a bill to define the 
jurisdiction of the U.S. courts in suits against foreign states, The bill 
also will define circumstances in which foreign states are immune 
from suit and those instances where execution may not be levied 
against their property. 

This is a bill Shick was introduced by the distinguished chairman 
of our committee, Mr. Rodino, and the ranking minority member, 
Mr. Hutchinson. The bill was introduced as recommended by the De- 
partments of State and Justice in an executive communication trans- 
mitted on October 31, 1975. 

[A copy of H.R. 11315 follows:] 


(1) 


d4r11 CONGRESS 
1st SESSION ] i 31 5 
6 s 


IN THE HOUSE OF REPRESENTATIVES 


December 19, 1975 


Mr. Roprno (for himself and Mr. Hurcminson) (by request) introduced the 
following bill; which was referred to the Committee on the Judiciary 


A BILL 


To define the jurisdiction of United States courts in suits against 
foreign states, the circumstances in which foreign states are 
immune from suit and in which execution may not be levied 


on their property, und for other purposes. 

1 Be it enacted by the Senate and House of Representa- 
2 twes of the United States of America in Congress assembled, 
3 That this Act may he cited as the “Foreign Sovereign 
4 Immunities Act of 1975”. 

5 Sec. 2. (a) That chapter 85 of title 28, United States 
6 Code, is amended by inserting uamediately before section 
7 1331 the following new section: 


I 


AB) 


20 


2 
“§ 1330. Actions against foreign states 

“(a) The district courts shall have original jurisdiction 
without regard to amount in controversy of any nonjury 
civil action against a foreign state as defined in section 1605 
(a) of this title as to any claim for relief in personam with 
respect to which the foreign state is not entitled to immunity 
either under sections 1605-1607 of this title or under any 
applicable international agreement. 

“(b) Personal jurisdiction over a foreign state shall 
exist as to every claim for relief over which the distriet courts 
have jurisdiction under subsection (a) where service of 
process has been made under section 1608 of this title. 

“(v) Por purposes of subsection (h), an appearance by 
a foreign state does not confer personal jurisdiction with 
respect to any claim for relief not arising out of any trans- 
action or occurrence enumerated in sections 1605-1607 of 
this title.”. 

(b) By inserting in the chapter analysis of that chapter 


hefore— 


1351, Federal question; amount in controversy; costs.” 


the following new item: 


©1330. Actions aguinst foreign states.” 
Se. 3. That section 1332 of title 28, United States 
Code, is amended by striking subsections {a) (2) and (3) 


and substituting in their place the following: 


12 


15 


3 

“(2) citizens of a State and citizens or subjects of 
a foreign state; 

(3) citizens of different States and in which citi- 
zeus or subjects of a foreign state are additional parties; 
and 

““(4) a foreign state, defined in section 1603 (a) of 
this title, as plaintiff and citizens of 1 State or of different 
States.”. 

Sec. 4. (a) That title 28, United States Code, is 
amended by inserting after chapter 95 the elon new 
chapter: 

“Chapter 97.—JURISDICTIONAL IMMUNITIES OF 
FOREIGN STATES 


“See. 

“1602. Findings and declaration of purpose. 

*1603. Definitions. 

“1604. Immunity of a foreign state from jurisdiction. 

“1605, General exceptions to the jurisdictional immunity of a foreign 
state. 

“1606. Claims involving the public debt. 

“1607. Counterclaims. 

“1608, Service of process; time to answer; default. 

“1609. Tnimunity from attachment and execution of property of a foreign 
state. 

“1610, Exceptions to the immunity from attachment or execution. 

“1611. Certain types of property immune fron execution, 


“$1602. Findings and declaration of purpose 

“The Congress finds that the determination by United 
States courts of the claims of foreign states to imuiunity from 
the jurisdiction of such courts would serve the interests of 


justice and wonld protect the rights of both foreign states 


eS & wo 


o onan 


+ 
and litigants in United States courts. Under international 
law, states are not immune from the jurisdiction of foreign 
courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the 
satisfaction of judgments rendered against them in con- 
nection with their commercial activities. Claims of foreign 
states to immunity should henceforth be decided by courts 
of the United States and of the States in conformity with the 
principles set forth in this chapter. 
“§ 1603. Definitions 
“For purposes of this chapter— 
“(a) A ‘foreign state’, except as used in sections 
1606 and 1608 of this title, includes a political sub- 
division of a foreign state or an agency or instrumentality 
of a foreign state as defined in subsection (b). 
“(b) Am ‘agency and instrumentality of a foreign 
state’ means any entity— 
*(1) which is a separate legal person, corpo- 
rate or otherwise, and 
(2) which is an organ of a foreign state or 
political subdivision thereof, or a majority of whose 
shares or other ownership interest is owned by a 


foreign state or political subdivision thereof, and 


to 
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5 
“(3) which is neither a citizen of a State of the 

United States as defined in sections 1332 (c) and 

(d) of this title, nor created under the laws of any 

third country. 

“(¢) The ‘United States’ includes all territory and 
waters, continental or insular, subject to the jurisdiction 
of the United States. 

““(d) .A ‘commercial activity’ means either a regu- 

jar course of commercial conduct or a particular commer- 

cial transaction or act. The commercial character of an 
activity shall be determined by reference to the nature of 
the course of conduct or particular transaction or act, 
rather than by reference to its purpose. 

“(e) A ‘commercial activity carried on in the 

United States by a foreign state’ means commercial ac- 

tivity carried on by such state and having substantial 

contact with the United States. 
“$1604. Immunity of a foreign state from jurisdiction 

“Subject to existing and future international agreements 
to which the United States is a party, a foreign state shall 
be immune from the jurisdiction of the courts of the United 
States and of the States except as provided in sections 1605 


to 1607 of this chapter. 


6 
“§ 1605. General exceptions to the jurisdictional immunity 
of a foreign state 
“(a) A foreign state shall not be immune from the 
jurisdiction of courts of the United States or of the States 
in any case— 

(1) in which the foreign state has waived its im- 
munity either explicitly or by implication, notwithstand- 
ing any withdrawal of the waiver which the foreign 
state may purport to effect except in accordance with the 
terms of the waiver; 

(2) in which the action is based upon a commer- 
cial activity carried on in the United States by the foreign 
state; or upon an act performed in the United States in 
connection with a commercial activity of the foreign 
state elsewhere: or upon an act outside the territory of 
the United States in connection with a commercial ac- 
tivity of the foreign state elsewhere and that act causes 
direct effect in the United States: 

(3) in which rights in property taken in violation 
of international law are in issue and that property or any 
property exchanged for such property is present in the 
United States in connection with a commercial activity 
carried on in the United States by the foreign state; or 
that property or any property exchanged for such prop- 


erty is owned or operated hy an agency or instrumen- 


23 
24 


i 
tality of the foreign state and that agency or instrumen- 
tality is engaged in a commerical activity in the United 
States ; 

“(4) in which rights in property in the United 
States acquired by succession or gift or rights in immovy- 
able property situated in the United States are in issue; 
or 

(5) not otherwise encompassed in paragraph (2) 
above, in which money damages are sought against a 
foreign state for personal injury or death, or damage 
to or loss of property, occurring in the United States and 
caused by the tortious act or omission of that foreign 
State or of any official or employee of that foreign state 
while acting within the scope of his office or employ- 
ment; except this paragraph shall not apply to— 

“(A) any claim based upon the exercise or 
performance or the failure to exercise or perform 
a discretionary function regardless of whether the 
discretion be abused, or 

“(B) any claim arising out of malicious pros- 
ecution, abuse of process, libel, slander, inisrepre- 
sentation, deceit, or interference with contract 
rights. 


“(b) A foreign state shall not be immune from the 


25 jurisdiction of the courts of the United States in any Case in 


23 
24 
25 


8 
which a suit in admiralty is brought to enforce a maritime 
lien against a vessel or cargo of the foreign state, which mari- 
time lien is based upon a commercial activity of the foreign 
state: Provided, That— 

“(1) notice of the suit is given by service of a 
copy of the summons and of the complaint to the per- 
son, or his agent, having possession of the vessel or 
cargo against which the maritime lien is asserted; but 
such notice shall not be deemed to have been served, 
nor may it thereafter be served, if the vessel or cargo 
is arrested pursuant to process obtained on behalf of the 
party bringing the suit—unless the party was unaware 
that the vessel or cargo of a foreign state was involved, 
in which event the service of process of arrest shall be 
deemed to constitate valid service of such notice; and 

(2) notice to the foreign state of the commence- 
ment of suit as provided in section 1608 of this title is 
initiated within ten days of the service of process as pro- 
vided in subsection (b) (1) of this section. 

“Whenever notice is served under subsection (b) (1) of 
this section, the maritime lien shall thereafter be deemed to 
be an in personam claim against the foreign state which at 
that time owns the vessel or cargo involved: Provided, That 
a court may not award judgment against the foreign state 


in an amount greater than the value of the vessel or cargo 


20 


10 


) 

upon which the maritime lien arose, such value to be deter- 
inined as of the time notice is served under subsection (b) 
(1) of this section. 

“(e) As to any claim for relief with respect to which 
a foreign state is not entitled to immunity under this section 
or under section 1606 or 1607 of this chapter, the foreign 
state shall be liable in the same manner and to the same 
extent as a private individual under like circumstances; but 
a foreign state itself, as distinguished from a political sub- 
division thereof or from an agency or instrumentality of a 
foreign state, shall not be liable in tort for interest prior to 
judgment or for punitive damages; If, however, in any case 
wherein death was caused, the law of the place where the 
action or omission vccurred provides, or has been construed 
to provide, for damages only punitive in nature, the foreign 
State shall be liable for actual or compensatory damages 
measured by the pecuniary injuries resulting from such death 
which were incurred by the persons for whose benefit the 
action was brought. 
“$1606. Claims involving the public debt 

“(a) For purposes of this section, a ‘foreign state’ shall 
not include a political subdivision of a. forcign state or an 
ageney or instrumentality of a foreign state. 

“(b) Notwithstanding the provisions of section 1605 


of this chapter, a foreign state shall be immune from the 


ll 


10 


1 jurisdiction of the courts of the United States aud of the 


» 


— 


3 
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a wo 
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States in any case relating to debt obligations incurred for 


general governmental purposes nnless— 


“(1) the foreign state las waived its tunity 
explicitly, notwithstanding any withdrawal of the 
waiver which the foreign state umy purport to eftoet 
except im accordance with the rerms of the waiver: or 

*(2) the case arises mnder provisions coditied as 
sections 77a through 8Ob-21 of title 15, United States 
Code, as amended, ov any other statute which iiay lere- 
after be adminisiered by the United States Secnrities 


and Exchange Commission. 


“§ 1607. Counterclaims 


“In any action brought by a foreign state, or in which 


a foreign state intervenes, in a court of the Vnited States 
or of a State, the foreign state shall not he accorded immunity 


with respect to any counterclaim— 


“(aj for which a foreign state would not he entitled 
to immunity nnder sections 1605 and 16060 of this 
chapter had such claim been brought i a separate 
action against the foreign state: or 

“(b) arising ont of the (ransaction or occurrence 
that is the subject matter of the claim of the foreign 
state; or 


“(e) to the extent that the counterclaiu does not 


Or 


“1 
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11 
seck relief exceeding in amount or differing in kind from 
that sought by the foreign state. 
“§ 1608. Service of process; time to answer; default 
“Subject to existing and future international agreements 
to which the United States is a party— 

“(a) service in the courts of the United States and 
of the States shall be made upon a foreign state or 
political subdivision of a foreign state : 

“(1) by delivering a copy of the summons and 
of the complaint in accordance with any special 
arrangement for service between the plaintiff and 
the foreign state or political subdivision; or 

(2) if no special arrangement exists, and if 
service is reasonably calculated to give actual 
notice— 

“(A) by service of a copy of the summons 
and of the complaint, together with a translation 
into the oficial language of the foreign state, 
as directed hy an authority of the foreign state 
or of the political subdivision in response to a 
letter rogatory or request, or 

“(B) hy sending a copy of the summons 
and of the complaint, together with a transla- 
tion into the official language of the foreign 


state, by any form of mail requiring a signed 


to 


a 


o won OQ 
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receipt, to be addressed and dispatched by the 

clerk of the court to the official in charge of the 

foreign affairs of the foreign state which is, 

or whose political subdivision is, named in the 

complaint; or 

“(3) if proof of service is not made within 
sixty days after service has been initiated under 
paragraph (1) or (2) of this subsection, and 
1. 

“(A) the claim for relief arises out of an 
activity or act in the United States of a diplo- 
matic or consular representative of the foreign 
state for which the foreign state is not immune 
from jurisdiction under section 1605 of this 
title, or 

“(B) the foreign state uses diplomatic 
channels for service upon the United States or 
any other foreign state, or 

“(Q) the foreign state has not notified the 
Secretary of State prior to the institution of the 
proceeding in question that it prefers that serv- 
ice not be made through diplomatic channels, 

by sending two copies of the summons and of the 
complaint, together with a translation into the official 


language of the foreign state. hy any form of mail 


75-884 O- 76-2 
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requiring a signed receipt, to be addressed and dis- 
patched by the clerk of the court, to the Secretary 
of State at Washington, District of Columbia, to 
the attention of the Director of Special Consular 
Services, and the Secretary shall send one copy 
through diplomatic channels to the foreign state and 
shall send a certified copy of the diplomatic note 
to the clerk of the conrt in which the action is 
pending. The Secretary shall maintain and publish 
in the Federal Register a list of foreign states upon 
which service may be made under subparagraphs 
(B) and (C) of this paragraph, and such list shall 
be conclusive for purposes of subparagraphs (B) 
and (C)); 


“(b) service in the courts of the United States and 


of the States shall be made upon an agency or instrumen- 


tality of a foreign state: 


ee 


(1) by delivering a copy of the summons and 
of the complaint in accordance with any special ar- 
rangement for service between the plaintiff and the 
agency or instrumentality ; or 

(2) if no special arrangement exists, by de- 
livering a copy of the summons and of the com- 
plaint to an officer, a managing or general agent or 


to any other agent authorized by appointment or 


oaosu af 6P 


15 


14 


hy law to receive service of process in the United 


States; or 


“(3) if service cannot be made under para- 


graph (1) or (2) of this subsection, and if service 


is reasonably calculated to give actual notice— 


“(A) by service of a copy of the summons 
and of the complaint, together wirh a trans- 
lation into the official language of the foreign 
state, as directed by an authority of the foreign 
state or of a political subdivision ii response to 
a letter rogatory or request, or 

“(B) hy sending a copy of the summons 
and of the complaint, together with a trans- 
lation into the official language of the foreign 
state, hy any form of mail requiring a signed re- 
ceipt, to be addressed and dispatched hy the 
clerk of the court to the agency or instrimen- 
iality to be served, or 

“(C) as directed by order of the court con- 
sistent with the law of the place where service 


is to be made; 


“(e) for the purposes of this section, service of 


process shall he deemed to have heen made— 


“(1) in the case of subsections (a) (1) and 


16 


15 
(b) (1), when delivered in accordance with the 
terms of the special arrangement; 

“(2) in the ease of subsections (a) (2) (A) 
and (b) (3) (A), when delivered as directed by an 
authority of the foreign state or political subdivision ; 

“(3) in the case of subsections (a) (2) (B) 
and (})) (3) (B), when received abroad by mail, as 
evidenced hy the returned, signed receipt; 

(4) in the case of subsection (b) (2), when 
delivered to an officer, managing or general agent or 
appointed agent in the United States; 

“(5) in the case of subsection (a) (3), when 
sent through diplomatic channels, as evidenced by 
a certified copy of the diplomatic uote of trans- 
nuittal ; 

“(6) in the case of subsection (b) (3) (C), 

when served as directed by order of the court: 

“(d) in any action brought in a court of the United 
States or of a State, a foreign state, a political subdivision 
thereof, or an agency or instrumentality of a foreign state 
shall serve an answer or other responsive pleading to 
the complaint or to a cross-claim, or a reply to a coun- 
terclaim, within sixty days after the service of the plead- 


ing in which a claim is asserted: and 


te 
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“(e) no judgment by default shall be entered by a 
court of the United States or of a State against a foreign 
state, a political subdivision thereof, or an agency or 
instrumentality of « foreign state, unless the claimant 
establishes his claim or right to relief by evidence satis- 
factory to the court. A copy of any such default judgment 
shall be sent to the foreign state or political subdivision 
in the manner preseribed for service of process in this 
section. 
“§ 1609. Immunity from attachment and execution of prop- 
erty of a foreign state 
“Subject to existing and future international agreements 
to which the United States is a party, the property in the 
United States of a foreign state shall be immune from attach- 
ment and from execution except as provided in sections 1610 
and 1611 of this chapter. 
“§ 1610. Exceptions to the immunity from attachment or 
execution 
“(a) The property in the United States of a foreign 
state. as defined in section 1603 (a) of this chapter, used 
for a commercial activity in the United States, shall not be 
immune from attachment in aid of execution, or from exe- 
cution, upon a judgment entered by a court of the United 
States or of a State after the effective date of this Act, if— 


(1) the foreign state has waived its immunity trom 


18 
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attachment in aid of execution or from execution either 
explicitly or by implication, notwithstanding any with- 
drawal of the waiver the foreign state may purport to 
effect except in accordance with the terms of the waiver, 
or 

“(2) the property is or was used for the commercial 
activity upon which the claim is based, or 

“(3) the execution relates to a judgment establish- 
ing rights in property which has been taken iv violation 
of international law or which has been exchanged for 
property taken in violation of international Jaw, or 

“(4) the execution relates to a judgment. establish- 
ing rights in property— 

“(A) which ts acquired by succession or 
gift, or 
“(B) which is immovable and situated in the 

United States: Provided, That such property is not 

used for purposes of maintaining a diplomatic or con- 

slar mission or the residence of the Chief of such 

mission, or 

“(5) the property consists of any contractual 
obligation or any proceeds from such & contractual obli- 


gation to indemnify or hold harmless the foreign state 


or its employees under a policy of automobile or other 


ao 
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liability or casualty insurance covering the claim which 

merged into the judgment. 

“(b) In addition to subsection (a), any property in 
the United Stutes of an agency or instrumentality of a for- 
eign state engaged in commercial activity in the United 
States shall not be immune from attachment in aid of exccu- 
tion, or from execution, upon a judgment entered hy a court 
of the United States or of a State after the effective date of 
this Act, if— 

“(1) the agency or instrumentality has waived its 
immunity from attachment in aid of execution or from 
execution either explicitly or implicitly, notwithstand- 
ing any withdrawal of the waiver the agency or 
instrumentality may purport to effect except in aceord- 
ance with the terms of the waiver, or 

“ (2) the judgment relates to a claim for which the 
agency or instrumentality is not immune by virtue of 
section 1605 (a) (2), (3), or (5), or 1605 (b) of this 
chapter, regardless of whether the property is or was 
used for the activity upon which the claim is based. 
“(e) No attachment or execution referred to in sub- 

sections (a) and (b) of this section shall be permitted until 
the court has ordered such attachment and execution after 


having determined that a reasonable period of time has 
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elapsed following the entry of judgment and the giving of 
any notice required under section 1608(e) of this chapter. 

“(d) The property of a foreign state, as defined in sec- 
tion 1603 (a) of this chapter, used for a commercial activity 
in the United States, shall not be immune from attachment 
prior to the entry of judgment in any action brought in a 
court of the United States or of a State, or prior to the elapse 
of the period of time provided in subsection (¢) of this 
section, if— 
“(1) the foreign state has explicitly waived its 
immunity from attachment prior to judgment, notwith- 
standing any withdrawal of the waiver the foreign state 
may purport to effect except in accordance with the 
terms of the waiver, and 
““(2) the purpose of the attachment is to secure 
satisfaction of a judgment that has been or may ulti- 
mately be entered against the foreign state, and not to 
obtain jurisdiction. 
“§ 1611. Certain types of property immune from execution 

(i) Notwithstanding the provisions of seetion 1610 
of this chapter, the property of those organizations designated 
by the President as being entitled to enjoy the privileges, 
exemptions, and immunities provided by the International 


Organizations Immunities Act shall not be subject to attach- 
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20 
ment or any other judicial process impending the disburse- 
ment of funds to, or on the order of, a foreign state as the 
result of an action brought in the courts of the United States 
or of the States. 

“(b) Notwithstanding the provisions of section 1610 
of this chapter, the property of a foreign state shall be 
immune from attachment and from execution, if— 

“(1) the property is that of a foreign central bank 
or monetary authority held for its own account, unless 
such bank or authority, or its parent foreign government, 
has explicitly waived its immunity from attachment in 
aid of execution, or from execution, notwithstanding any 
withdrawal of the waiver which the bank, authority or 
government may purport to effect except in accordance 
with the terms of the waiver: or 

“(2) the property is, or is intended to he, used in 
connection with a military activity and 

“(A) is of a military character, or 
“(B) is under the control of a military au- 
thority or defense agency.” 

(b) That the analvsis of “Part IV.—Jerispiction «np 
Vence” of title 28, United States Code, is amended by 
inserting after— 

«95, Customs Court.”, 


the following new item: 


“97. Jurisdictional Immunities of Foreign States.”. 


21 
1 SEC. 5. That section 1391 of title 28, United States 
2, Code, is amended by adding at the end thereof the follow- 
3 ing new subsection: 
d “(f) A civil action against a foreign state as defined 


5 in section 1603 (a) of this title may be brought— 


6 (1) in any judicial district in which a substantial 
a part of the events or omissions giving rise to the claim 
8 occurred, or a substantial part of property that is the sub- 
9 ject of the action is situated; 

10 “(2) in any judicial district in which the vessel 
11 or cargo of a foreign state is situated, if the claim is 
12 asserted under section 1605 (1) of this title; 

13 “(3) in any judicial district in which the agency or 
14 instrumentality is licensed to do business or is doing 
15 business, if the action is brought against an agency or 
16 instrumentality of a foreign state as defined in section 
ily 1603 (b) of this title; or 

18 “(4) in the United States District Conrt for the 
19 District of Columbia if the action is brought against a 
20 foreign state or political subdivision thereof, 

21 SEC. 6. That section 1441 of title 28, United States 


22 Code, is amended by adding at the end thereof the following 
23 new subsection: 
24 “(d) Any civil action brought in a State court against 


25 a foreign state as defined in section 1603 (a) of this title 
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may be removed by the foreign state to the district court of 
the United States for the district and division embracing 
the place where such action is pending. Upon removal the 
action shall be tried by the court without jury. Where re- 
moval is based upon this subsection, the time limitations of 
section 1446 (b) of this chapter may be enlarged at any time 
for cause shown.” 

Sec. 7. If any provision of this Act or the application 
thereof to any foreign state is held invalid, the invalidity 
does not affect other provisions or applications of the Act 
which can be given effect without the invalid provision or 
application, and to this end the provisions of this Act are 
severable. 

Src. &. This Act shall take effect ninety days after the 


date of its enactment. 


24 


Mr. Fiowers. We are delighted to have with us this morning several 
distinguished witnesses. Our first witness is Mr. Monroe Leigh, legal 
adviser of the U.S. State Department. Mr. Leigh, would you come for- 
ward and if you have anyone with you that you’d like to present to 
the committee, we’d be delighted to meet them and proceed as you 
see fit. : 

Mr. Lereu. Thank you very much, Mr. Chairman. I would like to 
ask that Mr. Ristau of the Department of Justice, who has a comple- 
mentary presentation to my own and who is at my left, to be at the 
table with me. And also—— ; ; : 

Mr. Frowers. That’s certainly acceptable. Mr. Ristau, I believe, is 
chief of the foreign litigation unit of the Civil Division of the Depart- 
inent of Justice. Welcome to both of you, sir, and please proceed. 

Mr. Lerten. And, Mr. Chairman, may I also introduce Mr. Michael 
Sandler from the Department of State Legal Adviser’s Office. 


TESTIMONY OF MONROE LEIGH, LEGAL ADVISER, DEPARTMENT OF 
STATE, ACCOMPANIED BY MICHAEL SANDLER, LEGAL ADVISER’S 
OFFICE, DEPARTMENT OF STATE 


Mr. Letcu. Mr. Chairman, we are extremely grateful to you for 
this opportunity to testify today on a bill to which the administration 
has given many years of careful ouaee and study. H.R, 11315, as 
introduced last December 19, deals with a question whose importance 
increases from year to year: How, and under what circumstances, can 
private persons maintain a lawsuit against a foreign government or 
against a commercial enterprise owned by a foreign government ? 

H.R. 11315 is a successor to a bill introduced in 1973. A hearing 
on the 1973 bill was held 3 years ago this very week. However, the bill 
did not proceed further in the legislative process. Although the State 
and Justice Departments had then devoted considerable effort to that 
bill, segments of the private bar had not been fully consulted as it 
turned out. 

Attention was called to a few unforeseen problem areas, particularly 
with respect to maritime cases, to the jurisdiction provisions and to 
the sections on attachment and execution, And so, further drafting 
work on the 1973 bill had to be undertaken. 

Since 1973, Mr. Chairman, the Departments of State and Justice 
have consulted extensively with members of the private bar and the 
academic community. Gaps that existed in the predecessor bill have 
been filled. In short, the bill now before you for consideration repre- 
sents the efforts not only of the administration, but also of many per- 
sons in the legal community who believe that legislative attention to 
this area of the law has now become necessary. 

What function would the bill serve? On its surface, H.R. 11315 may 
seem somewhat technical. But the general purpose is simple: To assure 
that American citizens are not deprived of normal legal redress against 
foreign states who engage in ordinary commercial transactions or who 
otherwise act as a private party would. 

At the heart of the bill are some modern-day realties, Increasingly, 
our citizens have Jegal rights that come into contact with foreign 
governments and their agencies. For example, a U.S. businessman sells 
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to a foreign-state enterprise, and a dispute arises as to the pur- 
chase price. A property owner in Alabama, New York, or California 
sells his land to a real estate investor who turns out to be a foreign 
state—— 

Mr. Frowers. If I can interrupt, sir, I'd say that you chose your 
States very judiciously for this subcommittee. 

Mr. Leicn. Of course, the same rule would apply in any State. To 
take another example, suppose an ordinary citizen crosses a street and 
is hit by an automobile owned by a foreign state—the same kind of 
problems could arise. 

Mr. Danrerson. Excuse me, Mr. Chairman. May I respectfully ask 
the gentleman to move the microphone a little closer? I think you’re 
just a little too far away. Thank you. 

Mr. Lerau. I see. Thank you very much, Mr. Danielson. Mr. Chair- 
man, the Congress has never before been called upon to respond to 
these situations. Although Congress clearly has the constitutional au- 
thority to define the jurisdiction of Federal courts, to define offenses 
against the law of nations, to make all laws necessary and proper for 
carrying into execution all powers vested in the Government, includ- 
ing the judicial power over controversies between our citizens and for- 
eign states, it is only in comparatively recent years that private parties 
in this country have come into frequent contact with foreign govern- 
ment entities. 

Now, however, it seems clear that our judicial system requires com- 
prehensive standards on when and how a citizen can maintain a law- 
suit against a foreign state or its entities and when a foreign state is 
entitled to sovereign immunity. 

Scvereign immunity, of course, is a principle of international law 
under which domestic courts, in certain cases, refrain from exercisin 
jurisdiction against a foreign state, Both in practice and in lega 
theory, it is different from diplomatic immunity. 

Diplomatic immunity, naturally, arises when one attempts to sue 
an individual diplomat. Sovereign immunity comes into play when 
one brings suit against the foreign state itself or one of its entities. 

Under international law today, a foreign state is entitled to sovereign 
immunity only in the cases based on its “public” acts. However, where 
a lawsuit is based on a commercial transaction or some other “private” 
act of the foreign state, the foreign state is not entitled to sovereign 
immunity. The specific applications of this rinciple of international 
law are codified in H.R. 11315, the proposed bill. ; 

With this as background, Mr, Chairman, I turn to the specific 
objectives and some of the provisions of H.R. 11315. This bill has four 
basic objectives. First, it would vest sovereign immunity decisions ex- 
clusively in the courts. Thus, it would eliminate our peculiar and. 
in my view, outdated practice of having a political institution, namely, 
the State Department, decide many of these questions of law. — 

Second, the bill would codify the international law principle of 
sovereign immunity of which I have just spoken ; again, that a foreign 
stata is entitled to immunity only with respect to its public acts, 
not with respect to its commercial or private acts. ; ie 

Third, the bill would set forth, for the first time, in our judicial 
code, comprehensive methods for beginning a lawsuit against a foreign 
state through service of process and for obtaining personal jurisdic- 
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tion over foreign-government defendants. This, in turn, would obviate 
the necessity of attempting to begin a lawsuit by attaching a foreign 
government’s property. Such attachments are the one area where an 
occasional diplomatic problem has arisen in the past. a 

Fourth, H.R. 11815 would for the first time provide U.S. citizens 
with the remedy of execution to satisfy a final judgment against a 
foreign state. tae 

Let us now consider in more detail how each of these four objectives 
is realized in the bill. i ; 

The first objective is to vest sovereign immunity decisions exclusively 
in the courts. The bill would accomplish this by prescribing the 
standards the courts are to apply in deciding questions of sovereign 
immunity. A 

Under our current system, after a foreign-state defendant raises 
the defense of sovereign immunity, it has an option: either the for- 
eign state can litigate this legal defense entirely in court, or, as is 
more usually the case, it can make a formal diplomatic request to have 
the State Department decide the issue. 

If it does the latter, and if the State Department believes that im- 
munity is appropriate, the State Department asks the Department of 
Justice to file a “suggestion of immunity” with the court hearing the 
case. Under the Supreme Court’s decision in Ea Parte Peru, which 
was decided in 1943, U.S. courts automatically defer to such sug- 
gestions of immunity from the executive branch. 

In response to various developments in international law, the State 
Department in 1952 adopted its so-called Tate letter. Prior to the 
Tate letter, the Department of State, when called on to decide ques- 
tions of immunity, followed the so-called absolute rule of sovereign 
immunity: a state was immune from suit irrespective of whether it 
was engaged in a government or a commercial act. 

Under the Tate letter, the Department undertook to decide future 
sovereign immunity questions in accordance with the international 
legal principle which I have mentioned and which is known as the 
“restrictive theory”—namely, that a foreign state’s immunity is 
“restricted” to cases based on its public acts, and does not extend 
to cases based on its commercial or private acts. The Tate letter was 
based on a realization that the prior absolute rule of sovereign im- 
munity was no longer consistent with modern international law. 

The Tate letter, however, has not been a satisfactory answer. From 
a legal standpoint, it poses a devil’s choice. If the Department follows 
the Tate letter in a given case, it is in the incongruous position of a 
political institution trying to apply a legal standard to litigation al- 
ready before the courts. 

On the other hand, if forced to disregard the Tate letter in a given 
case, the Department is in the self-defeating position of abandoning 
the very international law principle it elsewhere espouses. 

From a diplomatic standpoint, the Tate letter has continued to leave 
the diplomatic initiative to the foreign state. The foreign state chooses 
which cace it will bring to the State Department and in which case 
it will try to raise diplomatic considerations. 

Leaving the diplomatic initiative in such cases to the foreign state 
places the United States at a disadvantage, This is particularly true 
since the United States cannot itself obtain similar advantages in other 
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countries. In virtually every other country in the world, sovereign 
immunity is a question of international law decided exclusively by the 
courts and not by institutions concerned with foreign affairs. 

For this reason, when we and other foreign states are sued abroad, 
we realize that international law principles will be applied by the 
courts and that diplomatic relations will not be called into play. 

Moreover, from the standpoint of the private citizen, the current 
system generates considerable commercial uncertainty. A private party 
who deals with a foreign government entity cannot be certain of 
having his day in court to resolve an ordinary legal dispute. He can- 
not be entirely certain that the ordinary legal dispute will not be 
artificially raised to the level of a diplomatic problem through the 
government’s intercession with the State Department. 

_ The purpose of sovereign immunity in modern international law 
is not to protect the sensitivities of 19th-century monarchs or the 
at nara of the cova | state. Rather, it is to promote the 

ctioning of all governments by protecting a state from the burden 
of defending law suits abroad which are based on its public acts. 

However, when the foreign state enters the marketplace or when it 
acts as a private party, there is no justification in modern inter- 
national law for allowing the foreign state to avoid the economic costs 
of the agreements which it may breach or the accidents which it may 
cause. 

The law should not permit the foreign state to shift these everyday 
burdens of the marketplace onto the shoulders of private parties. 
These principles of international law are sateitad in sections 1604 
through 1607 of the bill, which are am ly described in the section-by- 
section analysis, I note here only a couple of oints. 

The substantive provision on commercial activities appears in sec- 
tion 1605(a) (2). However, the definition of a “commercial activity” 


is of central importance and it appears in section 1603, the definition 
section. Under the definition, one determines whether an act is com- 
mercial by looking at its “nature” and not at its “purpose.” 

This would mean, for example, that a foreign state's purchase of 
grain from a private dealer would always be regarded as commercial, 
even if the grain were to serve some important government purpose. 
such as replenishing government stores or feeding an army. 

I call attention also to section 1605(b) giepdeny maritime liens. 
This provision did not exist in the 1973 bill. It was developed in con- 
sultation with representatives of the admiralty bar. It would establish 
a procedure similar to one which, under 46 US.C, sections 741 and 
742, already applies to ships owned by the U.S. Government. 

Section 1605(a) (5) is the provision that would govern automobile 
accident cases and other tort actions. It would deny the defense of 
sovereign immunity with respect to many torts that occur in the 
United States, I should point out again that this bill would not apply 
to suits against individual diplomats. However, if an automobile 
owned by a foreign embassy or by a foreign state trading company 
caused an accident while being driven by an official or employee act- 
ing within the scope of his a ae8. the foreign state or its trading 
company could not defeat a lawsuit against it by pleading sovereign 


immunity. 
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Some legal commentators have remarked that this would provide 
a new remedy not presently available under international law. 
fact, however, as with other sections of the bill, the provision on tort 
actions has a substantial basis in international practice. There are a 
number of court decisions abroad, particularly in Austria, Italy, and 
Belgium, where immunity was denied in ordinary tort actions against 
foreign states. ; 

One could also point to the case of Renchard against Humphreys & 
Harding, Inc., decided here in the District of Columbia in 1974 pur- 
suant toa State Department determination. 

The procedural and jurisdictional objectives of the bill would 
be accomplished principally in sections 1330 and 1608. Section 
1608 aid for the first time in this country, establish specific 
provisions on making service of process against a foreign state or its 
instrumentalities. ’ 

Section 1330 provides that if service is made under section 1608 and 
if the foreign state is not entitled to immunity, then personal juris- 
diction over the foreign state would exist. This is a subtle point. To 
determine whether it hae ersonal jurisdiction over the foreign state, 
the court must look not only at whether proper service has been made; 
the court must also look at the sovereign immunity provisions in sec- 
tions 1605 through 1607 to determine whether the foreign state is 
amendable to jurisdiction. 

You will note that each of these immunity provisions requires some 
connection with the United States. These immunity provisions, there- 
fore, prescribe the necessary contacts which must exist before our 
courts can exercise personal jurisdiction over a foreign state. In short, 
the jurisdiction section at the beginning of the bill, the immunity 
provisions, and the service provisions are all carefully interconnected. 

Because of these new procedures for establishing personal jurisdic- 
tion over a foreign state, the current practice of starting a lawsuit by 
attaching a foreign state’s property becomes largely unnecessary. 
Moreover, as I indicated earlier, our experience has shown that this 
type of attachment is the one area where diplomatic irritations occa- 
sionally arise. 

For these reasons, the bill would, in effect, preclude the commence- 
ment of a lawsuit through the attachment oe a foreign state’s prop- 
erty and, in its place, substitute a broad regime for beginning a suit 
through service on the Foreign state. 

The fourth and final objective of the bill, Mr. Chairman, is to permit 
attachment and execution to satisfy a final judgment. This is provided 
for in sections 1609 through 1611, Other commercially advanced coun- 
tries, including Switzerland, the Netherlands, and Belgium, do permit 
execution against the commercial property of foreign states. U.S. 
citizens should, we believe, receive the same benefits, But under cur- 
rent practice in the United States, a foreign government has absolute 
immunity from execution. 

H.R. 11315 would remedy this. It would, for the first time, permit 
execution against a foreign government’s commercial property in 
order to satisfy a final judgment. 

Mr. Chairman, as stated in the letter of transmittal to the Speaker 
of the House from the Deputy Secretary of State and the Deputy 
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Attorney General, the broad purposes of the bill are “to facilitate 
and depoliticize litigation against foreign states and to minimize 
irritations in foreign relations arising out of such litigation.” 

H.R. 11315 would accomplish this. It would return decisions of legal 
questions of sovereign immunity to the courts where they properly 
belong. It would relieve the Department of State of a situation where 
foreign governments have the initiative in choosing which lawsuits to 
raise to the diplomatic level, And it would give the ordinary citizen a 
firm basis for predicting whether he will have his day in court to 
resolve a legal dispute with a foreign state or its instrumentality. 

I respectfully submit, Mr. Chairman, that in this modern world of 
transnational commerce where foreign state enterprises are everyday 
participants. this is a bill whose time has come. We believe that it 
deserves the urgent consideration of the Congress. 

Thank you very much, sir. 

Mr. Frowers. Thank you, Mr. Leigh. I would propose to the mem- 
hers of the subcommittee that we proceed with Mr. Ristau and then 
we address questions to both of you together, if that’s satisfactory. 


TESTIMONY OF BRUNO A. RISTAU, CHIEF, FOREIGN LITIGATION 
SECTION, CIVIL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Risrav. Thank you, Mr. Chairman. Mr. Chairman and members 
of the committee. my name is Bruno A. Ristau. I am the Chief of the 
Foreign Litigation Unit in the Civil Division of the Department of 
Justice. My office is charged with the responsibility of representing 
the United States in civil suits brought against the Government in 
foreien courts. 

T shall not burden the committee with a section-by-section analysis, 
which T believe is sufficiently detailed in the analysis attached to the 
bill. Rather, I propose to offer some brief comments on the general 
backeronnd of the bill which the committee might find helpful. 

Over the past several vears, mv office has worked closely with the 

Legal Adviser's Office of the Department of State. the private bar. 
and the academic community in drafting the bill, H.R. 11315, which is 
presently hefore your committee. We have drawn heavily on our ex- 
perience abroad in preparing the present bill. 
* Speaking in broad terms, the bill would subject foreign govern- 
ments and their agencies and instrumentalities to personal suit in 
contract and in tort before American courts to the same extent that 
the United States is subject to suit in most foreign countries. 

The extraordinary increase of trading activities conducted by for- 
cien states in the United States since the end of World War IT makes 
it desirable that Congress legislate comprehensively regarding the 
competence of American courts to adjudicate disputes between private 
parties and foreign states arising out of their commercial activities 
and other activities which are of a private law nature. 

At present. the law of foreign state immunity in the United States 
is in a state of uncertainty. The Jast decision from the Supreme Court 
directly in point goes back to 1926. In the case of Bricet Brothers Co. 
y. The Pesaro, 271 U.S. 562 the Court ordered sovereign immunity 
extended to an Italian commercial vessel, relying strictly on the sover- 
eign status of the owner of the vessel. 
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Though the authority of that case has been severely diminished by 
later cases such as ex parte Republic of Peru, 318 US. 578 im 1943 and 
Mexico v. Hoffman, 324 U.S. 30, in 1945, the holding of that case has 
never been expressly overruled by the Supreme Court. 

Only last week, in the case of Alfred Dunhill of London, Inc. v. 
Cuba, decided on May 24, 1976, the plurality opinion of Mr. Justice 
White, in which the Chief Justice and Justices Powell and Rehnquist 
joined, indicated that the holding of the Pesaro case has been etfec- 
tively overruled, and that the so-called restrictive theory of sovereign 
immunity has now been generally accepted as the prevailing law in 
this country. Yet, the four dissenting justices went to some extent to 
stress that the restrictive theory of sovereign immunity has not been 
expressly adopted by the Supreme Court. 

Well over 20 years ago, in 1952, the Department of State made a 
broad policy announcement regarding the Executive’s position con- 
cerning sovereign immunity. The Department of State then deter- 
mined that in acting upon requests by foreign states for sovereign 
immunity and in determining whether to request the Department of 
Justice to suggest that defense in United States courts, it would adhere 
to the “restrictive theory” of immunity. a pa 

Under that theory, immunity is granted only with respect to causes 
of action arising out of a foreign state’s governmental acts—called 
activities jure ¢mperii—and not with respect to those arising out of its 
commercial or proprietary acts, or other acts which are governed by 
private law, so-called activities ure gestionis. 

_ The restrictive theory rests, at bottom, upon the consideration that 
the widespread practice on the part of governments engaging in com- 
mercial activities makes necessary a practice which will enable persons 
doing business with them to have their rights determined in the courts. 
That consideration is even more forceful today than it was two decades 
ago, for the intervening years have seen a sharp increase in the volume 
of trade between American businesses and foreign states or their in- 
strumentalities, acting in a commercial capacity. 

That consideration outweighs the traditional rationale for absolute 
foreign sovereign immunity, as that doctrine developed in the 19th 
century, namely, the desirability of avoiding adjudication which 
might affront a foreign nation and thus embarrass the executive 
branch in its conduct of foreign relations. 

However, it is manifest now that the adjudication of a commercial 
claim against a foreign state on the merits does not affront the sov- 
ereilgnty of a foreign nation because sovereignty, as such, is not im- 
plicated in such an adjudication. The foreign state makes its appear- 
ance in the marketplace as a merchant, not as a sovereign, and it is 
ag a merchant that the foreign state is adjudged liable on its com- 
aa age A 

As Mr. Chief Justice Marshall noted in the case of Bank 
United States v. Planters’ Bank of Georgia, 9 Wheat, eae we 

It is, we think, a sound principal, that when gov , 
in any trading company, it alvests itself, so far aa concerts ihe eae ouee coe 
that country, of its Sovereign character, and takes that of a private citizen. 
Instead of communicating to. the compuny its privileges and its prerogatives, it 
descends to a level -with those with whom it Associates itself and takes the 


character which belongs to {ts associates, and to the busin y is 
ee ) iness which is to be 
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Perhaps it also bears emphasis that a successful plea of sovereign 
immunity interposed by a State does not terminate the claim. Rather, 
the claim is merely transferred to the diplomatic arena which is ill- 
suited for the settlement of private-law or commercial disputes. 

In sum, private parties with claims against foreign states arising 
out of their commercial or private-law activities should not be denied 
their day in court by outmoded notions of absolute immunity which 
arose in the era of personal sovereigns. The judicial branch is best 
suited to hear and determine such claims. 

The present bill is designed to codify as a matter of Federal law 
the restrictive theory of sovereign immunity, and thus put to rest 
once and for all the question as to what doctrine of sovereign im- 
munity the United States follows. 

The bill proceeds on the theory of a Federal Jong-arm statute, enab- 
ling American courts to assume and exercise personal jurisdiction over 
foreign states and their agencies or instrumentalities in instances 
where the necessary contracts with the United States are present. 
Absent the requisite contacts, no suit can be maintained since the exist- 
ence of the contacts with the forum is essentially to satisfy the consti- 
tutional requirement of due process. 

It should also be stressed that the long-arm feature of the bill will 
insure that only those disputes which have a relation to the United 
States are litigated in the courts of the United States. and that our 
courts are not turned into small “international courts of claims.” The 
hill is not designed to open up onr courts to all comers to litigate any 
dispute which any private party may have with a foreign state any- 
where in the world. 

Despite the adoption by the Department of State in 1952 of the 
restrictive theory of sovereign immnnity. private claimants in the 
United States have found it almost impossible to bring an action 
against a nonconsenting foreign state involving a commercial or pri- 
vate-law dispute. because there exists in present American law a hiatus 
as to the manner in which a service is to be made upon foreign states 
and their agencies or instrumentalities. 

Because of the absence of machinery by means of which a foreign 
state could he sued personally and served with process, private parties 
have from time to time resorted to means of self-help by seeking to 
attach foreion government-owned property so as to maintain a quasi- 
in-rem action. 

This practice has caused foreign relations problems for the executive 
branch since foreign states whose property is attached invariably pro- 
test to the Department of State; more importantly. M{r. Chairman, 
such suits usnally proved fruitless. since the property attached could 
not be executed on, and the foreign state could not. recognize any ensu- 
ing judgement asa valid adjudication of the underlying controversy. 

To remedy that situstion. the bill contains express provisions regard- 
ing several alternate metheds by which notice of sit is to be given. 

Finally. the bill is designed (0 depoliticize the area of sovereign im- 
munity by placing the respensibility for determining questions of 
immunity in the courts. Our litigation experience abroad teaches that 
questions of sovereign Immunity are aimost universally passed upon 
by foreign courts as a marter of Jew, ancl not by the political branches 
of foreign governments as a foreign policy matter, 
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I should perhaps also note for the committee’s information what 
the position of the Department of Justice is with respect to the sover- 
eign immunity of the United States abroad. When, in the mid-1950’s, 
the Department of Justice first became involved on a large scale in 
foreign suits, our foreign counsel were instructed to plead sovereign 
immunity in almost every instance. f 

Tt was not long thereafter that we learned that almost all countries 
in Western Europe followed the restrictive theory of sovereign immu- 
nity, and permitted the maintenance of suit against the United States 
in contract and in tort where the necessary contacts with the forum 
were present. In the 1960’s, it became the practice of the Department 
of Justice to follow the restrictive theory in those countries which had 
adopted that theory, but to invoke immunity in countries which still 
followed the absolute immunity doctrine. 

Beginning with the 1970's, it has been the consistent practice of the 
Department of Justice not to plead sovereign immunity abroad in 
instances where, under the policies announced by the Department of 
State, that Department would not recognize a foreign state’s immunity 
in the converse situation in this country, At present, we follow the 
policies as set forth in F{.R. 11315 in determining whether to invoke 
the defense of sovereign immunity in bar to a suit brought against the 
United States abroad. 

Ideally, the subject of sovereign immunity might be governed by a 
comprehensive international convention—in the same manner that the 
Jaw of diplomatic and consular immunities is presently governed by 
the Vienna Conventions on Diplomatic and Consular Immunity. 

H.R. 11315 provides that any existing or future international agree- 
ments relating to the suitability of foreign states shall take precedence 
over the provisions of the bill. The bill, as presently drafted, fully 
comports with existing international practice and its enactment will 
bring American practice in the area of foreign sovereign immunity in 
line with the demands of the latter part of the 20th century, The Te- 
partment of Justice commends the bill to your urgent attention. 

Thank you, Mr. Chairman. 

Mr. Frowers. Thank you very much, both of you. Do von have anv- 
thing to say at this point, sir, before we proceed to questions ? , 

Mr. Sanpier. No; thank you, sir, 

Mr. Frowrrs. Let me start off by asking this: In practical terms, how 
much litigation are you talking about. both from the standpoint of 
pending suits abroad and suits being brought here in this country? 
What are we talking about in numbers 2 ; 

Mr. Leien. Mr. Chairman, if I may answer for those that the State 
Department has to concern itself with, a similar question was asked 
in 1973 and, as I recall from reading over the hearings, between 1960 
and 1972 there were about 50 cases which had come to the State De- 
partment’s attention for consideration of whether a suggestion of 
sovereign immunity should be allowed. oi 

Now, there may have been many more cases in the courts, Now, as 
to the —— : 
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Mr. Leroux. That’s correct, sir. Now, on the situation abroad, T 
would defer to Mr. Ristau. 

Mr. Frowers. Mr. Ristau? 

Mr. Ristav. Mr. Chairman, with respect to your first question, if 
I may, it’s hard to say how many suits we may be potentially talking 
about because, as I noted in my written statement. of the impossibility 
at the present time in most instances of bringing suit against a foreign 
state. I would imagine that quite a number of potential litigants 
simply do not go to court. Once an effective remedy for bringing an 
in personam action against a foreign state is provided, there is a Inkeli- 
hood, in my judgment, that there might be more suits. 

With respect to suits against the United States abroad, Mr. Chair- 
man, for the past decade and a half, we have had at any given time 
anywhere from 2 to 300 suits abroad against the United States, its 
agencies, and its instrumentalities. At the present time, we have 
slightly in excess of 200 snits pending in 29 different countries. 

Mr. Frowers. That would be mostly in Western Europe ? 

Mr. Ristav. They are in Western Europe, Mr. Chairman, in the 
Philippines, in Japan, in Thailand, and a few in India and in Sri 
Lanka. 

Mr. Fuowers. Are there any provisions in this proposed legislation 
which would put us in a distinctly different situation than anv other 
commercially developed nation ? 

Mr. Letcn. On the main provisions of the bill, you could say 
categorically that it would bring the United States in line with the 
practice of most countries in the world. Now, in one respect, we would 
be going somewhat further than other countries in that we would be 
providing for execution after judgment in favor of American litigants. 

On the other hand. there are a number of states abroad which have 
granted the same right to their citizens. So, on the whole, I think it is 
fair to say that this is an overdue step to bring United States law into 
line with the prevailing practice abroad. 

Mr. Frowers. The point about execution, though. is sort of balanced 
off with the in personam jurisdiction where you don’t have to begin 
it with an action quasi in rem against the property at the outset to 
assert jurisdiction. So that might be a tradeoff there. 

T have no further questions at this time. Mr. Kindness, do you have 
questions of the witnesses? 

Mr. Krnvness. Thank you, Mr. Chairman. I would like to ask first 
of any of the gentlemen who would care to respond whether there is 
any effect whatsoever upon the act of state doctrine recognized in the 
Dunhill case by reason of the provisions of this bill. 

Mr. Letou. Mr. Kindness, may I answer that this way. In general. 
when you're discussing the sovereign immunity question, yon also have 
to worry about the act of state question. The DunAd?? case did not 
initially turn on sovereign immunity, for the very simple reason that 
the attorneys for the Government of Cuba were aware of the fact that 
if they followed the usual procedure and came to the State Department 
and requested that we suggest immunity on behalf of the Cnban inter- 
venors in that case. that request wonld probably have been rejected on 
the ground that those intervenors, being engaged in the tobacco 
business, were engaged in a commercial and not in a governmental 


activity. 
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So counsel very studiously avoided allowing that issue to arise. They 
therefore raised the act of state doctrine and that was successful in 
one of the lower courts. The Supreme Court last week, as you know, 
reversed that decision on the narrowest possible ground and without 
any specific endorsement of the act of state doctrine. 

Now, in this particular bill, we have been careful—and I refer you 
particularly to section 1605, subparagraph 3—to make it clear that 
the bill applies only to the defense of sovereign immunity and does 
not extend to the act of state doctrine. ia 

Mr. Kinpnuss. In the consideration of the bill—and I believe in both 
of your sets of testimony presented this morning—there was reference 
to depoliticizing litigation against foreign states. Would you care to 
state whether there is any disadvantage in depoliticizing the litiga- 
tion prospects ? : S/ 

Mr. Lien. Well, I would answer that this way, Mr. Kindness. In 
al] of these things you have to balance the advantages against the dis- 
advantages. Now, heretofore, it was thought to be especially an act of 
state cases, an advantage to the State Department to be able to inter- 
vene by expressing essentially a political judgment in an act of state 
case pending in the courts. / : 

On the other hand, this practice also produced substantial disad- 
vantages and this was especially true in tho field of sovereign im- 
munity. So, taking all of these things into account—while I recognize 
that there has been an argument of this sort in the past and there are 
some today who believe it’s still a valid consideration—it is our judg- 
ment, and it is the judgment of our Advisory Committee on Interna- 
tional aw composed of distinguished international lawyers who ad- 
vised the State Department and the Legal Adviser on this, that the 
advantages of having a judicial determination greatly outweigh the 
advantage of being able to intervene in a lawsuit. 

In the first place. we in the Department of State and Legal Adviser's 
Office do not have the means of really conducting a quasi-judicial hear- 
ing to determine whether, as a matter of international law, immunity 
should be granted in a given case. Among other things, we don’t have 
the power to compel testimon y or to take testimony under oath or any 
of the normal indicia of a true judicial hearing. 

So we are not in a position really to conduct the kind of inquiry 
that ought to be conducted to determine whether it’s a proper case for 
allowing sovereign immunity to be applied. Thus, on balance, we are 
strongly convinced that it’s much better to forgo a system in which 
some government is putting strong pressure on the Department of 
State to decide a lawsuit—we would much rather see it handled by the 
courts. 

Mr, Kinpyrss. And are there advantages to the politicized atmos- 
Phere other than just enhancing the diplomatic relations between the 
eee States and the foreign state in question? I can’t think of any, 
out 

Mr. Lrrarr. I can’t think of any and may I say that I think there are 
some disadvantages attaching to the power of being able to enter a 
political judgment in the court because it means that the State De- 
partment hecomes involved in a great many cases where we would 
rather not do anything at all. but where there is enormous pressure 
from the forcion government that we do something, 
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Now, we would hope that in most cases we would be able to resist 
this, but in practice T woud have to say to you in candor that the 
State Department, being a political institution, has not always been 
able to resist these pressures. And to my way of thinking, this con- 
sideration of political factors is, in fact, the very antithesis of the rule 
of law which we would like to see established. 

Mr. Kuxpyess. One final question. In section 6 on page 21 of the 
bill, it states that: 

Any civil action brougbt in a State court against a foreign state ... may be 
removed by the foreign state to the district court of the United States for the 
district and division embracing the place where such action is pending. 

This removes the final choice of the forum from the plaintiff and 
places it, at least secondarily, in the control of the foreign state. 

Would you care to state why this theory is followed rather than 
leaving the litigation in the State court, if that was the forum chosen 
by the plaintiff? 

Mr. Leroi. Well, I think on this question I could best simply refer 
you to the judgment expressed by the Advisory Committee on Inter- 
national Law. The choice was whether to have a removal provision of 
this sort which is largely like that in other sections of the judicial code, 
or. on the other hand, to provide that all such suits as this should be 
exclusively in the Federal system. 

And it was felt that because of existing practice and because there 
might be some cases in which the State courts would be satisfactory to 
the foreign defendant government—we would simply follow the re- 
moval procedures available under other sections of the judicial code. 

But I would be frank to admit thut this could have gone either way. 
The general theory is that it would be better to have these ultimately 
clecided in the Federal courts so as to produce a more systematic body 
of case law interpreting the provisions of this legislation. 

Mr. Kixpyess. I can envision. for example, the instance of tax- 
ation upon a commercial transaction involving a foreign state. That 
might be interpreted differently by the State court as compared to 
the Federal court. 

Mr. Lrron. Yes. You are quite right ahout that. 

Mr. Krxpyess. Is there any parallel situation in our experience 
in other countries wherein the United States may be a defendant in 
a loeal court of some sort rather than national or Federal court 
system? 

Mr. Lrrar. I’m frank to say that I do not know of anv. I suppose 
one reason that there may not be any is hecause so few other govern- 
ments are based on the federal principle as ours is. But perhaps 
Mr. Ristau could add something to that. 

Mr, Rrstav. Mr. Kindness. allow me merely to point ont that we 
have a somewhat incongruons situation right now. Whereas the Con- 
stitution itself and the Judicial Code provide that foreign ambas- 
cadors who are but representatives of foreign states—to be sure, high 
Jovel representatives, but they are merely agents of foreign states— 
fareien ambassadors can be sued only in an original action in the 
TS. Supreme Conrt. 

Forejen consular officials, pursuant to the Judicial Code. may he 
cvad only in Federal courts. The Federal courts have exclusive juris- 
diction. Yet when it comes to their principal. the foreign government 
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itself, under existing law, where suit is possible, can be sued in any 
municipal court anywhere in the United States. ; 

And so, in part, the underlying rationale of the draftsmen of this 
bill—and I assure you there was considerable debate—was to de- 
velop, as Mr. Leigh said, in the future, a consistent body of Federal 
law and to place the responsibility primarily in the Federal judiciary. 

Now, with respect to your second question, Mr. Kindness, to the 
best of my knowledge, I have not encountered the same problem that 
we are discussing in any of the foreign jurisdictions in which the 
United States found itself as a litigant. The system of federalism, as 
we know it, the closest that I can think of, you would find perhaps 
in Switzerland. ; 

But in all of the other countries in which suits are brought against 
the United States, we simply do not encounter these problems of 
State-Federal relationships. ; 

Mr. Kinpyess. Would our experience be that courts of first im- 
pression in most other countries are where the litigation against the 
United States would originate or is there a special case made of the 
foreign state being a party defendant? That is, do most other coun- 
tries in your experience treat a foreign state just as any other de- 
fendant or do they typically make it a special case to be brought 
in a different court 

Mr. Ristrav. Mr. Kindness, our uniform experience, has been that, 
with respect to our commercial or private law activities where we are 
sued abroad, we are treated in the same manner as a nonresident for- 
eign corporation. To be sure, our experience has been that we are 
treated very respectfully. We are certainly getting our day in court; 
extensions of time have often been granted very liberally. We are 
not given any special prerogatives as a litigant, both as plaintiff and 
as defendant. 

I should perhaps add, lest I create a wrong impression, Mr. Kind- 
ness, the United States does frequently invoke the aid of foreign 
courts to enforce its own rights. In the suits that I mentioned earlier 
pending abroad, about one-third of them are brought in the name 
of the United States as a plaintiff seeking damages or compensation 
or other remedies like any other private litigant. 

In sum, in response to your question, no, we are not given any 
special privileges, but I can represent to you that in my experience, 
going back some 18 years now in representing the United States in all 
of these courts, we have been treated very fairly. 

Mr. Frowers. ’'m going to interrupt you and go on to the next 
member, Mr. Danielson. 

Mr. Danigtson. Thank you, Mr. Chairman. Hearing the testimony 
here and glancing through the bill, you’ve made it clear to me that 
a good deal more time is going to have to be spent before I feel like 
I have a grasp of this. I trust, Mr. Chairman. that we will have an 
opportunity at another time to go through the bill, section by section, 
I guess, if need be, with the aid from some of these gentlemen and 
who can respond to our questions at that time and let us know the 
Impact and the effect of each of the sections. 

I would like to ask just a couple of questions in passing because I’m 
not yet fluent enough with the bill to probe very deeply. I seem to re- 
call, however, that the Council of Europe has been working on a 
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convention, a proposed convention, which would give effect to pretty 
much the same subject matter as this bill. Could any of you gentle- 
men let me know whether my recollection is correct and if so, what 
is the status of that order? 

Mr. Leron. Mr. Danielson, your recollection is absolutely correct. 
There is a European convention and I’m advised that it will come into 
force for the first time on June 11 of this year, And convention which 
codifies the restrictive theory of sovereign immunity and has many 
points in common with the legislation before you. 

Mr. Danretson. Is there any inconsistency between that new con- 
vention and this bill? 

Mr. Leten. In general terms, I would answer “no.” On the other 
hand, we go somewhat further on the question of execution. In the 
case of the European convention, as I understand it, they have an 
optional clause, article 26, under which a nation which exceeds to 
that convention can declare whether it wants to adopt the restrictive 
theory of sovereign immunity with respect to execution on judgments. 
Whereas, in our case, it is not optional. We are proposing that it be 
an integral part of the legislation because we thinks that’s the best way 
to ry abe the rights of the private citizen. 

Mr. Danmuson. If [ understand that correctly, then, a member na- 
tion, a member state of the Council of Europe has the option of de- 
ciding whether to adopt the convention’s provisions which relate to 
execution 3 

Mr. Letan. That is right, sir. Moreover, even if a state has not 
acceded to the optional provisions, it has a treaty obligation under 
article 20 of the convention to give effect to judgments centered 
against it. I will put a copy of this convention in the record, if I may, 
Mv. Chairman. 

Mr. Danretson. Could he do that, Mr. Chairman? 

Mr. Frowerrs. Certainly. 

[The document referred to follows :] 


EUROPEAN CONVENTION ON STATE IMMUNITY 


PREAMBLE 


The member States of the Council of Europe. signatory hereto, 

Considering that the aim of the Council of Europe is to achieve a greater 
unity between its Members ; 

Taking into account the fact that there is in international law a tendency to 
restrict the cases in which a State may claim immunity before foreign courts; 

Desiring to establish in their mutual relations common rules relating to this 
scope of the immunity of one State from the jurisdiction of the courts of another 
State, and designed to ensure compliance with judgments given against another 
State: 

Considering that the adoption of such rules will tend to advance the work of 
barmonisation undertaken by the member States of the Council of Europe in 
the legal field. 

Have agreed as follows: 

CraptTer I 


Immunity from Jurisdiction 


Article 1 


1. A Contracting State which institutes or intervenes in proceedings before 
a court of another Contracting State submits. for the purpose of those pro- 
ceedings, to the jurisdiction of the courts of that State. 
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2, Such a Contracting State cannot claim immunity from the jurisdiction of 
the courts of the other Contracting State in respect of any counterclaim : 

(a) arising out of the legal relationship or the facts on which the principal 
claim is based; i 2 : 

(b) if, according to the provisions of this Convention, it would not have been 
entitled to invoke immunity in respect of that counterclaim had separate pro- 
ceedings been brought against it in those courts. ; 

3. A Contracting State which makes a counterclaim in proceedings before a 
court of another Contracting State submits to the jurisdiction of the courts of 
that State with respect not only to the counterclaim but also to the principal 


claim. 
Article 2 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if it has undertaken to submit to the jurisdiction 
of that court either: 

(a) by international agreement: 

(b) by an express term contained in a contract in writing ; or : 

(c) by an express consent given after a dispute between the parties has arisen. 


Article 3 


1. A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if, before claiming immunity, it takes any step in 
the proceedings relating to the merits. However, if the State satisfies the court 
that it could not have acquired knowledge of facts on which a claim to immunity 
ean be based until after it has taken such a step, it can claim immunity based on 
these facts if it does so at the earliest possible moment. 

2. A Contracting State is not deemed to have waived immunity if it appears 
before a court of another Contracting State in order to assert immunity. 


Article 4 


1, Subject to the provisions of Article 5, a Contracting State cannot claim im- 
munity from the jurisdiction of the courts of another Contracting State if the 
proceedings relate to an obligation of the State, which, by virtue of a contract, 
fails to be discharged in the territory of the State of the forum. 

2. Paragraph 1 shall not apply: 

(a) in the case of a contract concluded between States ; 

(d) if the parties to the contract have otherwise agreed in writing ; 

(c) if the State is party to a contract concluded on its territory and the obliga- 
tion of the State is governed by its administrative law. 


Article 5 


1. A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if the proceedings relate to a contract of employ- 
ment between the State and an individual where the work has to be performed 
on the territory of the State of the forum. 

2. Paragraph 1 shall not apply where: 

(a) the individual is a national of the employing State at the time when the 
proceedings are brought: 

(b) at the time when the contract was entered into the individual was neither 
a national of the State of the fornm nor habitually resident in that State: or 

(c) the parties to the contract haye otherwise agreed in writing, nnless. in 
accordance with the law of the State of the forum, the courts of that State hare 
exclusive jurisdiction by reason of the subject-matter. 

3. Where the work is done for an office. agency or other establishment referred 
to in Article 7, paragraphs 2 (a) and (0%) of the present article apply only if, at 
the time the contract was entered into, the individual had his habitual residence 
in the Contracting State which employs him. 


Article 6 


1, A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if it particinates with one ar more private persons 
in a company, association or other legal entity having its seat, registered office 
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or principal place of business on the territory of the State of the forum, and the 
proceedings concern the relationship, in matters arising out of that participation, 
between the State on the one hand and the entity or any other participant on the 
other hand. 

2. Paragraph 1 shall not apply if it is otherwise agreed in writing. 


Article 7 


1. A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if it has on the territory of the State of the forum 
an office, agency or other establishment throngh which it engages, in the same 
manner as a private person, in an industrial, commercial or financial activity, 
and the proceedings relate to that activity of the office, agency or establishment. 

2. Paragraph 1 shall not apply if all the parties to the dispute are States, or if 
the parties have otherwise agreed in writing. 


Article 8 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if the proceedings relate: 

(a) to a patent, industrial design, trade-mark, service mark or other similar 
right which, in the State of the fornm, has been applied for, registered or de- 
posited or 1s otherwise protected, and in respect of which the State is the appli- 
eant or owner; 

(d) to an elleged infringement by it, in the territory of the State of the 
forum, of copyright belonging to a third person and protected in that State: 

(c) to an alleged infringement by it, in the territory of the State of the 
forum, of copyright helonging to a third person and protected in that State; 

(d) to the right to use a trade name in the State of the forum. 


Article 9 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if the proceedings relate to: 
(a) its rights or interests in, or its use or possession of, immovable property ; 


or 

(d) its obligations arising out of its rights or interests in, or use or possession 
of, immovable property 
and the property is situated in the territory of the State of the forum. 


Article 10 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if the proceedings relate to a right in movable or 
immovable property arising by way of succession, gift or bona vacantia. 


Article 11 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State in proceedings which relate to redress for injury 
to the person or damage to tangible property, if the facts which occasioned the 
injury or damage occurred in the territory of the State of the forum, and if 
the author of the injury or damage was present in that territory at the time 
when those facts occurred. 

Article 12 


1. Where a Contracting State has agreed in writing to snbmit to arbitration a 
dispute which has arisen or may arise out of a civil or commercial matter, that 
State may not claim immunity from the jurisdiction of a court of another Con- 
tracting State on the territory or according to the law of which the arbitration 
has taken or will take place in respect of any proceedings relating to: 

(a) the validity or interpretation of the arbitration agreement ; 

(b) the arbitration procedure: ; : 

(e) the setting aside of the award, unless the arbitration agreement otherwise 


provides. . : 
® Paragraph 1 shall not apply to an arbitration agreement between States. 
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Article 18 


Paragraph 1 of Article 1 shall not apply where a Contracting State asserts, 
in proceedings pending before a court of another Contracting State to which it is 
not a party, that it has a right or interest in property which is the subject- 
matter of the proceedings, and the circumstances are such that it would have 
been entitled to immunity if the proceedings had been brought against it. 


Article 14 


Nothing in this Convention shall be interpreted as preventing a court of a 
Contracting State from administering or supervising or arranging for the ad- 
ministration of property, such as trust property or the estate of a bankrupt, 
solely on account of the fact that another Contracting State has a right or 
interest in the property. 

Article 15 


A Contracting State sliall be entitled to immunity from the jurisdiction of the 
courts of another Contracting State if the proceedings do not fall within 
Articles 1 to 14; the court shall decline to eutertain such proceedings eyen if 
the State does not appear. 

CuHaprTer II 


Procedural Rules 


Article 16 


1. In proceedings against a Contracting State in a court of another Contract- 
ing State, the following rules shall apply. 

2. The competent authorities of the State of the forum shall transmit the origi- 
nal or a copy of the document by which the proceedings are instituted; a copy 
of any judgment given by default against a State which was defendant in the 
proceedings, through the diplomatie channel to the Ministry of Foreign Affairs 
of the defendant State, for onward transmission, where appropriate, to the com- 
petent authority. These documents shall be accompanied, if necessary, by a trans- 
lation into the official language, or one of the official languages, of the defendant 
State. 

3. Service of the documents referred to in paragraph 2 is deemed to have been 
effected by their receipt by the Ministry of Foreign Affairs. 

4. The time-limits within which the State must enter an appearance or appeal 
against any judgment given by default shall begin to run two months after the 
date on which the document by which the proceedings were instituted or the 
copy of the judgment is received by the Ministry of Foreign Affairs. 

5. If it rests with the court to prescribe the timelimits for entering an appear- 
ance or for appealing against a judgment given by default, the court shall allow 
the State not less than two months after the date on which the document by 
which the proceedings are instituted or the copy of the judgment is received by 
the Ministry of Foreign Affairs. 

6. A Contracting State which appears in the proceedings is deemed to have 
waived any objection to the method of service. 

7. If the Contracting State has not appeared, judgment by default may be given 
against it only if it is established that the document by which the proceedings 
were instituted has been transmitted in conformity with paragraph 2, and that 
the time-limits for entering an appearance provided for in paragraphs 4 and 5 
have been observed. 

Article 17 


No security, bond or deposit, however deseribed, which could not have been 
required in the State of the forum of a national of that State ora person domi- 
ciled or resident there, shall be required of a Contracting State to guarantee the 
payment of judicial costs or expenses. A State which is a claimant in the courts 
of another Contracting State shall pay any judicial costs or expenses for which 
it may become liable. 

Article 18 


A Contracting State party to proceedings hefore a court of another Contracting 
State may not he subjected to any measure of coercion, or any penalty, by reason 
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of its failure or refusal to disclose any documents or other evidence, However 
the court may draw any conclusion it thinks fit from such failure or refusal. 


Article 19 


1. A court before which proceedings to which a Contracting State is a party 
are instiruted shall, at the request of one of the parties or, if its national law 
so permits, of its own motion, deeline to proceed with the case or shall stay 
the proceedings if other proceedings between the same parties, based on the same 
facts and having the same purpose: 

(a) are pending before a court of that Contracting State, and were the first to 
be instituted; or 

(bd) are pending before a court of any other Contracting State, were the first 
to be instituted and may result in a judgment to which the State party to the 
proceedings must give effect by virtue of Article 20 or Article 25. 

2. Any Contracting State whose law gives the courts a discretion to decline 
to proceed with a case or to stuy the proceedings in cases where proceedings be- 
tween the same parties, based on the same facts aud having the sume purpose, 
are pending before u court of another Contracting State, may, by notification 
addressed to the Secretury General of the Council of Europe, declare that its 
courts shall not be hound by the provisions of paragraph 1, 


Cuapter III 
Bffect of Judgment 


Article 20 


1. A Contracting State shall give effect to a judgment given against it by a 
court of another Contracting State: 

(a) if, in accordance with the provisions of Articles 1 to 18, the State could 
not claim immunity from jurisdiction ; and 

(b) if the judgment cannot or can no longer be set aside if obtained by default, 
or if it is not or is no longer subject to appeal or any other form of ordinary 
review or to annulment. 

2. Nevertheless, a Contracting State is not obliged to give effect to such a 
judgment in any case: 

(a) where it would be manifestly contrary to public policy in that State to do 
so, or where, in the circumstances, either party had no adequate opportunity 
fairly to present his case; 

(®) where proceedings between the same parties, based on the same facts and 
having the same purpose: 

(i) are pending before a court of that State and were the first to be instituted ; 

(ii) are pending before a court of another Contracting State. were the first 
to be instituted and may result in a judgment to which the State party to the 
proceedings must give effect under the terms of this Convention ; 

(ce) where the result of the judgment fs {nconsistent with the result of another 
judgment given between the same parties : 

(i) by a court of the Contracting State. if the proceedings before that court 
were the first to be instituted or if the other judgment has been given before 
the judgment satistied the conditions specified in paragraph 1 (b): or 

(ii) by a court of another Contracting State where the other judgment is the 
first to satisfy the requirements laid down in the present Convention ; 

(d) where the provisions of Article 16 have not been observed and the State 
has not entered an appearance or has not appealed against a judgment by default. 

&. In addition, in the cases provided for in Article 10, a Contracting State 
is not obliged to give effect to the Judgment: 

(a) if the courts of the State of the forum would not have been entitled to 
assume jurisdiction had they applied, mutatis mutandis, the rules of jurisdiction 
(other than those mentioned in the Annex to the present Convention) which 
operate iri the State against which judgment is given: or 

(h) if the conrt, by applying a law other than that which would have been 
applied in accordance with the rules of private international law of that State, 
hax reached a resnit different from that which wonld have been reached by 
applying the law determined by those Tules, 
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However, a Contracting State may not rely upon the grounds of refusal speci- 
filed in sub-paragraphs (a) and (b) above if it is bound by an agreement with 
the State of the forum on the recognition and enforcement of judgments and the 
judgment fulfills the requirement of that agreement as regards jurisdiction and, 
where appropriate, the law applied. 


Article 21 


1. Where a judgment has been given uguinst a Contracting State and that 
State does not give effect thereto, the party which seeks to invoke the judgment 
shall be entitled to have determined by the competent court of that State the 
question whether effect should be given to the judgment in accordance with 
Article 20. Proceedings may also be brought before this court by the State 
against which judgment has been given, if its law so permits. 

2, Save in so far as may be necessary for the application of Article 20, the 
competent court of the State in question may not review the merits of the 
judgment, 

23. Where proceedings ure instituted before a court of a State in accordance 
with paragraph 1: 

(a) the parties shall be given an opportunity to be heard in the proceedings ; 

(bv) documents produced by the party seeking to invoke the jndgment shall 
not be subject to legalisation or any other like formality ; 

(c) no security, bond or deposit, however described, shall be required of the 
party invoking the judgment by reason of his nationality, domicile or residence ; 

(d) the party invoking the judgment shall be entitled to legal aid under con- 
ditions no less favourable than those applicable to nationals of the State who 
are domiciled aud resident therein. 

4. Bach Contracting State shall, when depositing its instrument of ratification, 
acceptance or accession, designate the court of ccurts referred to in paragraph 1, 
and inform the Secretary General of the Council of Europe thereof. 


Article! 22 


1. A Contracting State shall give effect to a settlement to which it is a party 
and which has been made before a court of another Contracting State in the 
course of the proceedings; the provisions of Article 20 do not apply to such a 
settlement. 

2. If the State does not give effect to the settlement, the procedure provided 
for in Article 21 may be used. 

Article 23 


No measures of execution or preventive measures against the property of a 
Contracting State may be taken in the territory of another Contracting State 
except where and to the extent that the State has expressly consented thereto 
in writing in any particular case. 


CuHaptrer IV 
Optional Provisions 


Article 24 


1. Nothwithstunding the provisions of Article 15, any State may, when signing 
this Convention or depositing its instrument of ratification, acceptance or acces. 
sion, or at any later date, by notification addressed to the Secretary General of 
the Council of Europe, declare that, in cases not falling within Articles 1 to 13. 
its courts shall be entitled to entertain proceedings aguinst another Contracting 
State to the extent thut its courts are entitled to entertain proceedings against 
States not Party to the present Convention. Such a declaration shall be without 
prejudice to the immunity from jurisdiction which foreign States enjoy in re- 
spect of acts performed in the exercise of sovereign authority (acta jure imperii) 

2. The courts of a State which has made the declaration provided for in para- 
graph 1 shall not however be entitled to entertain such proceedings against an- 
other Contracting State if their jrrisdiction could have been based solely on one 
or more of the grounds mentioned in the Annex to the present Convention un- 
less that other Contracting State has taken a step in the proceedings relating to 
the merits without first challenging the jurisdiction of the court. : 


43 


3. The provisions of Chapter II apply to proceedings instituted against a Con- 
tracting State in accordance with the present article. 

4, he declaration made under paragraph 1 may be withdrawn by notifica- 
tion addressed to the Secretary General of the Council of Europe. The with- 
drawal shall take effect three months after the date of its receipt, but this shall 
not affect proceedings instituted before the date on which the withdrawal be 


comes effetive. 
Article 25 


1, Any Contracting State which has made a declaration under Article 24 shall, 
in cases not falling within Articles 1 to 13, give effect to a judgment given by a 
court of another Contracting State which has made a like declaration: 

(a) if the conditions prescribed in paragraph 1 (b) of Article 20 have been 
fulfilled ; and 

(>) if the court is considered to have jurisdiction in accordance with the 


following paragraphs. 
2. However, the Contracting State is not obliged to give effect to such a 


judgment: 
agi if there is a ground for refusal as provided for in paragraph 2 of Article 
-0; or 

(v0) if the provisions of paragraph 2 of Article 24 have not been observed. 

3. Subject to the provisions of paragraph 4, a court of a Contracting State shall 
he considered to have jurisdiction for rhe purpose of paragraph 1 (»): 

(a) if its jurisdiction is recognized in accordance with the provisions of an 
ae to which the State of the forum and the other Contracting State are 

arties ; 

(>) where there is no agreement between the two States concerning the recog- 
nition and enforcement of judgments in civil matters, if the courts of the State 
of the forum would have heen entitled to assume jurisdiction had they applied, 
mutatis mutandis, the rules of jurisdiction (other than those mentioned in the 
Annex to the present Convention) which operate in the State against which 
the judgment was given. This provision does not apply to questions arising out 
of contracts. 

4+. The Contracting States having made the declaration provided for in Article 
24 may. by means of a supplementary agreement to this Convention, determine 
the cirenmstances in which their courts shall be considered to have jurisdiction 
for the purposes of paragraph 1 (}) of this article. 

5. If the Contracting State does not give effect to the judgment, the procedure 
provided for in Article 21 may be used. 


Article 26 


Notwithstanding the provisions of Article 23. a judgment rendered against a 
Contracting State in proceedings relating to an industrial or commercial activity, 
in which the State is engaged in the same manner as a private person, may be 
enforced in the State of the forum against property of the State against which 
judgment bas been given, used exclusively in connection with such an activity, 
rH: 
(a) both the State of the fornm and the State against which the judgment 
has been given have made declarations under Article 24 ; 

(b) the proceedings which resulted in the judgment fell within Articles 1 to 
13 or were instituted in accordance with paragraphs 1 and 2 of Article 24: and 

(c) the judgment satisfies the requirements laid down in paragraph 1 (0b) 
of Article 20, 

CHAPTER V 


General Provisions 


Article 27 


1. For the purposes of the present Convention, the expression “Contracting 
State” shall not include any legal entity of a Contracting State which is distinet 
therefrom and is capable of suing or being sued, even if that entity bas been 
entrusted with publie fanctions. 

2. Proceedings may be instituted against any entity referred to In paragraph 
1 before the courts of another Contracting State in the same manner as against 
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a private person; however, the courts may not entertain proceedings in respect 
of acts performed by the entity in the exercise of sovereign authority (acta jure 
imperii). ; 

8. Proceedings may in any event be instituted against any such entity before 
those courts if, in corresponding circumstances, the courts would have had juris- 
diction if the proceedings had been instituted against a Contracting State. 


Article 28 


1. Without prejudice to the provisions of Article 27, the constituent States of 
a Federal State do not enjoy immunity, 

2. However, a Federal State Party to the present Convention, may, by notifica- 
tion addressed to the Secretary General of the Council of Hurope, declare that 
its constituent States may invoke the provisions of the Convention applicable 
to Contracting States, and have the same obligations. 

8. Where a Federal State has made a declaration in accordance with para- 
graph 2, service of documents on a constituent State of a Federation shall be 
made with the Ministry of Foreign Affairs of the Federal State, in conformity 
with Article 116. 

4. The Federal State alone is competent to make the declarations, notifications 
and communications provided for in the present Convention, and the Federal 
State alone may be party to proceedings pursuant to Article 34. 


Article 29 


The present Convention shall not apply to proceedings concerning: 
(a) social security ; 

(0) damage or injury in nuclear matters; 

(c). customs duties, taxes or penalties. 


Artiole 30 


The present Convention shall not apply to proceedings in respect of claims 
relating to the operation of seagoing vessels owned or operated by a Con- 
tracting State or to the carriage of cargoes owned by a Contracting State and 
carried on board merchant vessels. 


Article 31 


Nothing in this Convention shall affect any immunities or privileges enjoyed 
by a Contracting State in respect of anything done or omitted to be done by, 
or in relation to, its armed forces when on the territory of another Contracting 


State. 
Article 32 


Nothing in the present Convention shall affect privileges and immunities re- 
lating to the exercise of the functions of diplomatic missions and consular 
posts and of persons connected with them. 


Article $3 


Nothing in the present Convention shall affect existing or future international 
agreements in special fields which relate to matters dealt with in the present 


Convention. 
Article 34 


1. Any dispute which might arise between two or more Contracting States 
concerning the interpretation or upplication of the present Convention shall be 
submitted to the International Court of Justice on the application of one of 
the parties to the dispute or by special agreement unless the parties agree on 
a os method of peaceful settlement of the dispute. 

. However, proceedings may not be instituted before the Internati ; 
of Justice which relate to: ek eee 

(a) a dispute concerning a question arising in proceedings instituted against 
a. er State before a court of another Contracting State. before the 
eourt has given a judgment which fulfills the condition provided f = 
graph 1 (b) of Article 20; : aos 
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(b) a dispute concerning a question arising in proceedings instituted before 
a court of a Contracting State in accordance with paragraph 1 of Article 21, 
before the court bas rendered a final decision in such proceedings. 


Article 35 


1. The present Convention shall apply only to proceedings instroduced after its 
entry into force. 

® When a State has become Party to this Convention after it has entered into 
force, the Convention shall apply only to proceedings introduced after it has 
entered into force with respect to that State. 

3. Nothing in this Convention shall apply to proceedings arising out of, or 
judgments based on, acts, omissions or facts prior to the date on which the 
present Convention is opened for signature. 


Cyaprer VI 
Final provisions 


Article 386 


1. The present Convention shall be open to signature by the member States of 
the Council of Europe. It shall be subject to ratification or acceptance. Instru- 
ments of ratification or acceptance shall be deposited with the Secretary General 
of the Council of Europe. 

®. The Convention shall enter into force three months after the date of the 
deposit of the third instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, the 
Convention shall enter into force three months after the date of the deposit of its 
instrument of ratification or acceptance. 


Article 37 


1. After the entry into force of the present Convention, the Committee of 
Ministers of the Council of Europe may, by a decision taken by a unanimous 
vote o2 the members casting a vote, invite any non-member State to accede 
thereto. 

2, Such accession shall be effected by depositing with the Secretary General 
of the Council of Europe an instrument of accession which shall take effect three 
months after the date of its deposit. 

3. However, if a State having already acceded to the Convention notifies the 
Secretary General of the Council of Europe of its objection to the accession of 
another non-member State, before the entry into force of this accession, the 
Convention shall not apply to the relations between these two States. 


Article 88 


1. Any State may, at the time of signature or when depositing its instrnment 
of ratification, acceptance or accession, specify the territory or territories to 
which the present Convention shall apply. 

2. Any State may, when depositing its instrument of ratification, acceptance 
oer accession or at any later date, by declaration addressed to the Secretary 
General of the Council of Europe, extend this Convention to any other territory 
or territories specified in the declaration and for whose international relations 
it is responsible or on whose behalf it is authorised to give undertakings. 

3. Any declaration made in pursuance of the preceding paragraph may, in 
respect of any territory mentioned tn such declaration. be withdrawn according 
to the procedure laid dewn in Article 40 of this Convention. 


Article 39 
No reservation is permitted to the present Convention. 
Article 40 


1. Any Contracting State may, in so far as it is concerned, denounce [his 
Convention by means of 2 notification addressed to the Secretary General of 
the Council of Europe. 
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2. Such denunciation shall take effect six months after the date of receipt by 
tho Secretary General of such notification. This convention shall, however, een- 
tinue to apply to proceedings introduced before the date on which the denuncia- 


tion takes effect, and to judgments given in such proceedings. 


Article 41 


The Seeretary General of the Council of Europe shall notify the member 
States of the Council of Europe and any State which hag acceded to this Con- 
vention of: 


(a) any signature: ftp 
(bd) any deposit of an instrument of ratification, acceptance or accession ; 


(c) any date of entry into force of this Convention in accordance with Articles 
36 and 37 thereof: 

(d) any notification received in pursuance of the provisions of paragraph 2 
ot Article 19; 

(e) any communication received in pursuance of the provisions of paragraph 
4 of Article 21; 

(f) any notification received in pursuance of the provisions of paragraph 1 of 
Article 24; 

(y) the withdrawal of any notification made in pursuance of the provisions 
of paragraph 4 of Article 24; 

(ii) any notification received in pursuance of the proyisions of paragraph 2 
of Article 28; 

(i) any notification received in pursuance of the provisions of paragraph 3 of 
Article 37; 

(j) any declaration received in pursuance of the provisions of Article 88; 

(%) any notification received in pursuance of the provisions of Articie 40 and 
the date on which denunciation takes effect. 

In witness whereof the undersigned, being duly authorised thereto, have signed 
this Convention. 

Done at Basle, this 16th day of May 1972, in English and French, both texts 
being equally authoritative, in a single copy which shall remain deposited in the 
acchives of the Council of Europe. The Secretary General of the Council of 
Europe shall transmit certified copies to each of the signatory and acceeding 
States. 

ANNEX 


The grounds of jurisdiction referred to in paragraph 3, subparagraph (a), of 
Article 20, paragraph 2 of Articie 24 and paragraph 3, sub-paragraph (0), of 
Article 25 are the following: 

(«) the presence in the territory of the State of the forum of property belonging 
to the defendant, or the seizure by the plaintiff of property situated there, unless 
the action is brought to assert proprietary or possessory rights in that property, 
or arises from another issue relating to such property ; or the property constitutes 
the security for a debt which is the subject-matter of the action ; 

(6) the nationality of the plaintiff; 

(¢) the domicile, habitual residence or ordinary residence of the plaintiff 
within the territory of the State of the forum unless the assumption of jurisdic- 
tion on such a ground is permitted by way of an exception made an account of 
the particular subject-matter of a class of contracts: 

(d) the fact that the defendant carried on business within the territory of the 
State of the forum, unless the action arises from that business : 

; (e) a unilateral specification of the forum by the plaintiff, particularly in an 
invoice, 

A legal person shall be considered to have its domicile or habitual residence 
where it has its seat, registered office or principal place of business. 


ADDITIONAL PROTOCOL TO THE EUROPEAN CONVENTION ON STATE 
IMMUNITY 


The member States of the Council of Europe, signatory to the present Protocol. 
Waving taken note of the European Convention on State Immunity—hereinafter 
referred to as “the Conyention”—and in particular Articles 21 and 34 thereof: 
rs xe gevelee the pak of harmonisation in the field covered by the Con- 
vention by the addition of provisions concerning a Durope 
settlement of disputes, ‘ Hee ES ogee ee 
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Mave agreed as follows: 
Part I 


Article I 


1. Where a judgment has been given against a State Party to the Convention 
and that State does not give effect thereto, the party which seeks to invoke 
judgment shall be entitled to have determined the question whether effect should 
be given to the judgment in conformity with Article 20 or Article 25 of the Con- 
vention, by instituting proceedings before either: 

bi the competent court of that State in application of Article 21 of the Con- 
vention; or : 

(b) the Burepean Tribunal constituted in conformity with the provisions of 
Part ILI of the present Protocol, provided that that State is a Party to the 
present Protocol and has not made the declaratiun referred to in Part IV thereof. 

The choice between these two possibilities shall be final. 

2. If the State intends to institute proceedings before its court in accerdance 
with the provisions of paragraph 1 of Article 21 of the Convention, if must sive 
notice of its intention to do so to the party in whose favour the fmigment has 
heen given; the State may thereafter institute such proceedings only if the parry 
has not, within three months of receiving notice, instituted proceedings before 
the European ‘Tribunal. Once this period has elapsed, the party in whose favour 
the judgment has been given may ro longer institute proceedings Ir fore the 
European Tribunal. 

3. Save in so far as may be necessary for the application of Articles 20 and 25 
of the Convention, the European Tribunal may not review the merits of the 
judgment. 

Paxt IL 


Article 2 


1. Any dispute which might arise between two or more States Parties to the 
present Protocol! concerning the interpretation or application of the Convention 
shall be submitted, on the application of one of the parties to the dispute or by 
special agreement, to the Lurepean Tribunal constituted in conformity with 
the provisions of Part LII of the present Protocol. The States Parties te the 
present Protocol undertake not to submit such a dispute to a different mode of 
settlement. 

“. If the dispute concerns a question arising in proceedings instituted before 
a court of one State Party to the Convention against another State Varty 10 
the Convention, or a question arising in proceedings instituted before a eourt 
of a State Party to the Convention in accordance with Article 21 of the Conven- 
tion. it may not he referred to the European ‘Tribunal until the conrt his given 
a final decision in such proceedings. 

2 Proceedings may not he instituted before the Enropean Tribunal which 
relate to a dispute concerning a judgment which it has already determined or 
is required to determine by virtue of Part I of this l’rotocol. 


Article 3 


Nothing in the present Protocol shall he interpreted as preventing the Euro- 
pexn Terminal from determining any dispute which micht arise between two 
or more States Parties to the Convention concerning the interpretation or suppli- 
cation thereof and which might be submitted to it by special agreement, even 
if these States, or any of them, are not Parties to the present Protocol. 


Part III 


Article 4 


J. There shall be established a European Tribunal in matters of State Immnu- 
nity to determine cases brought before it in conformity with the provisions of 
Parts I and II of the present Protocol. 

2. The European Tribunal shall consist of the members of the European Court 
of Human Rights and, in respect of each nonmember State of the Council of 
Europe which as acceded to the present Protocol, a person possessing the qnilifi- 
cations required of members of that Court designated, with the agreement of 
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the Committee of Ministers of the Council of Burope, by the government of that 
State for a period of nine years. i 

3. The President of the European ‘Tribunal shall he the President of the 
‘European Court of Human Rights. 


Article 5 


1. Where proceedings are instituted before the European Tribunal in accord- 
ance with the provisions of Part I of the present Protocol, the European ‘Tri- 
bunal shall consist of 2 Chamber composed of seven members, There shall sit 
as ex officio members of the Chamber the member of the Luropean ‘Tribunal 
who fs a national of the Stute against which the judgment has been given and 
the member of the Buropean ‘ribunal who is a national of the State of the 
forum, or, should there be no such member in one or the other case, a person 
designated by the government of the State concerned to sit in the capacity of 
a member of the Ghamber. Nhe names of the other five members shall be chosen 
by lot by the President of the European ‘'ribunal in the presence of the Registrar. 

2. Where proceedings are instituted before the European Tribunal in accord- 
ance with the provisions of Purt II of the present Protocol, the Chamber shall 
be constituted in the manner provided for in the preceding paragraph. However, 
there shall sit as ew oficio members of the Chamber the members of the Euro- 
pean tribunal who are nationals of the States parties to the dispute or, should 
there be no such member, a person designated by the government of the State 
concerned to sit in the capacity of a member of the Chamber. 

3. Where a case pending before a Chamber raises a serious question affecting 
the interpretation of the Convention or of the present Protocol, the Chamber 
may, at any time, relinquish jurisdiction in favour of the European ‘Tribunal 
meeting in plenary session, The relinquishment of jurisdiction shall be obliga- 
tory where the resolution of such question might have a result inconsistent 
with a judgment previously delivered by a Chamber or by the European Tribunal 
meeting in plenary session. The relinquishment of jurisdiction shall be final. 
Reasons need not be given for the decision to relinquish jurisdiction. 


Article 6 


1. The European Tribunal shall decide any disputes as to whether the Tribunal 
las jurisdiction, 

2. The hearings of the Huropean Tribunal shall be public unless the Tribunal 
in exceptional circumstances decides otherwise. 

3. The judgments of the European Tribunal, taken by a majority of the 
menibers present, are to be delivered in public session. Reasons shall be given 
for the judgment of the European Tribunal. If the judgment does not represent 
in whole or in part the unanimous opinion of the Muropean Tribunal, any mem- 
ber shall be entitled to deliver a separate opinion. 

4, The judgments of the Huropean Tribunal shall be final and binding upon 
the parties. 

Article 7 

1. The European Tribunal shall draw up its own rules and fix its own 
procedure. 

2. The Registry of the European Tribunal shall be provided by the Registrar 
of the European Court of Ituman Rights. 


Article 8 


1, Lhe operating costs of the Muropean Tribunal shall be borne by the Council 
of Europe. States non-members of the Council of Europe baving acceded to the 
present Protocol shall contribute thereto in a manner to be decided by the 
Con mittee of Ministers after ugreement with these States. 

2. The members of the Huropean ‘Tribunal shall receive for each day of duty 
a compensation to be determined by the Committee of Ministers. 


Part IV 
Article 9 


1. Any State may, by notification addressed to the Sceretary General of the 
Council of Europe at the moment of its signature of the present Protocol, or of 
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the deposit of its instrument of ratification, acceptance or accession thereto, 
declare that it will only be bound by Parts IL to V of the present Protocol. 
2. Such a notification may be withdrawn at any time. 


Part V 


Article 10 


1. The present Protocol shall be open to signature by the member States of 
the Council of Europe which bave signed the Convention. It shall be subject 
to ratification or acceptince. Instruments of ratification or acceptance shall be 
deposited with the Secretary General of the Council of Enrope. 

2. The present Pretoco] shall enter into force three months after the date of 
the deposit of the fifth instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, the 
Protocol shall enter into foree three months after the date of the deposit of its 
instrument of ratification or acceptance. 

4, A member State of the Councll of Europe may not ratify or accept the 
present Protocol without having ratified or accepted the Convention. 


Article 11 


1. A State which has acceded to the Convention may accede to the present 
Protocol after the Protocol has entered into force. 

® Such accession shall be effected by depositing with the Secretary General 
of the Council of Europe an instrument of accession which shall take effect three 
months after the date of its deposit. 


Article 12 
No reservation is permitted to the present Protocol. 
Article 13 


J. Any Contracting State may, in so far as it is concerned, denounce the 
present Protocol by means of a notification addressed to the Secretary General 
of the Council of Europe. 

® Such denunciation shall take effect six months after the date of receipt 
by the Secretary General of such notification. The Protocol shall, however, con- 
tinue to apply to proceedings introduced in conformity with the provisions of 
the Protocol before the date on which such denunciation takes effect. 

8. Denunciation of the Convention shall automatically entail denunciation 


of the present Protocol. 
Article 14 


The Secretary General of the Council of Europe shall notify the member 
States of the Council and any State which has acceded to the Convention of: 

(a) any signature of the present Protocol ; 

(8) any deposit of an instrument of ratification, acceptance or accession ; 

(ce) any date of entry into force of the present Protocol in accordance with 


Articles 10 and 11 thereof: ; 
(d) any notification received in pursuance of the provisions of Part IV and 


any withdrawal of any such notifieation ; 
(e) any notification received in pursuance of the provisions of Article 18 and 


the date on which such denunciation takes effect. 
In witness whereof the undersigned, being duly authorised thereto, have signed 


the present Protocol. : j 
Done at Basle, this 16th day of May 1972, in English and French, both texts 


being equally authoritative, in a single copy which shall remain deposited in 
the archives of the Council of Europe. The Secretary General of the Council of 
Europe shall transmit certified copies to each of the signatory and acceding 


States. 


RESOLUTION (72) 2 OF THE COMMITTEE OF MINISTERS OF THA 
COUNCIL OF EUROPE 


Adopted at the 206th mecting of the Ministers’ Deputica on 18 January 1972 
The Committee of Ministers of the Conneil of Europe, 
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Having taken note of the text of the European Convention on State Immunity ; 
Considering that one of the aims of this Convention is to ensure compliance 


with judgments given against a State, _ 
Recommends the governments of those member States which shall become 


Parties to this Convention to establish, for the purpose of Article 21 of the 
Convention, a procedure which shall be as expeditious and simple as possible. 
Mr. Danizxson. If I remember correctly, a nonmember state—a 
nonmember ot the Council of Europe—the Council is broad enough 
in its perspective that a nonmember may join in the convention from 
time to time if they choose. Am I right on that? ae [ 
In other words, the Council, is composed of a limited number of 
states—but nonmember states may join in the convention. | . 

Mr. Lesarr. ‘That is true, Mr, Danielson, but I understand it requires 
the technical approval of the Council, so your recollection is correct. 

Mr. Dantevson. If we were to adopt this bill, we would not be in 
a position of being seriously at odds with the provisions of the 
Couneil ? 

Mr, Lrrert. Absolutely not. 

Mr. Danietson. One very little question. It’s so insignificant that 
I’m almost embarrassed to read it. But at the top of page 20 the 
seventh word, is that correct and if so, would you please add to my 
knowledge by explaining what “impending” means in that context 
or, if not, what it does mean ? 

Tt could mean “impeding,” but I don’t know. 

Mr. Lriair. I think the word is a misprint and should be “pending.” 

Mr. Danietson. Thank vou. 

Mr. Leterr. We'll verify that for the record. 

Mr. Danietson. I was almost embarrassed to raise the point, but’ 
TI didn’t understand what it meant. Thank you very much and I yield 
back the balance of my time. 

Mr. Frowrrs. Thank you, Mr. Danielson. Mr. Moorhead ? 

Mr. Moorman. Thank you. I think you told us earlier about the num- 
ber of suits that are brought by the United States. How snecessful are 
we in those suits that you bring? Do you get what is known as “home- 
town decisions” quite often or do you feel we get a pretty even break ? 

Mr. Ristau. Mr. Moorhead, I’m pleased to be able to report to you 
that we are very successful in the suits which we bring. It won't come 
to you as a surprise that before the United States brings a suit abroad. 
we make absolutely certain that we have a solid cause of action, And 
invariably, in the suits which we bring affirmatively, we prevail, and 
our record of recovery is a very good one. 

If my memory serves me right, Mr. Moorhead, we recovered in excess 
of $3 million cash last year; we paid out in judgments and in scttle- 
ments $60,000. 

Mr. Moornzap. All right. One thing that occurred to me is that so 
many of the foreign governments are involved in guasi-business opera- 
tions or business operations. They'll run their own airline or they'Il 
have their own transportation system of one kind or another. Because 
of that, are they involved in suits more often, say, than our Govern- 
ment would be? In other words, would we be suing them because their 
governmental operations operate as a business or vice versa? Because 
we really have no businesses that we operate abroad that I know of, 
or there’s not very inany. 
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Mr. Risrav. Mr. Moorhead. we don’t have many businesses, as such. 
that we operate abroad, but allow me to stress that under the restric- 
tive theory of immunity, if a government enters into a contract to 

urchase sroods and services, that is considerect a commercial activity. 

t avails itself of the ordinary contract machinery. It bargains and 
negotiates. It accepts an offer. It enters inte a written contract and the 
contract is to be performed. 

So it is not all that important whether the entity is a commercial 
entity that enters into the contract. but what is of importance is that you 
conduct activities in the same manner as ordinary trading activities. 

Now. in response to your question. we enter into a great many con- 
tracts abroad for goods and for serviecs for the avencies of the Gor- 
ernment which conduct activities abroad. the military denariments anc 
many of the other agencies who are present abroad. end these con- 
tracting activities lead to quite a number of disputes which are then, 
from time-to-time, resolved before the courts in foreign ccuntrics. 

Mr. Moortmap. I was referring more to what may be tort actions. 
I know our military abroad gets involved in some of those and natural- 
ly our consular agents and people of that kind who are bound to use 
it to a certain extent. 

Where you have an airline operating or a major commercial enter- 
prise, there’s liable to be more of the kinds of frictions that bring abent. 
court actions and things of that kind. 

Mr. Ristav. Now, with respect to foreign government airlines whieh 
have landing rights in the United States, Mr. Moorhead, it is our 
understanding that as a condition to being licensed by the FAA to 
obtain landing rights here, they must. beforehand, waive any im- 
munity and subject themselves to suit in this country. 

So with respect to airlines as such. I understand there is no problem. 

Mr. Moorunap, There was one thing I was curious about in the lee- 
islation. In section 1604 on page 5 and in section 1609 on page 16 is 
where this applies: 

Snbject to existing and future international agreements to which the United 
States is a party, a foreign state shall be immune from the jurisdiction of the 
conrts of the United States and of the States except as provided in sections 1605 
to 1607. 

And in 1609, it says: 

Subject to existing and future international agreements to which the United 
States is a party, the property in the United States of a foreign state shall he im- 
mnne from attachment and from execution * * *. 

Can you tell me how many such agreements would change the basic 
law? Are we involved heavily in these kinds of agreenients? And I as- 
sume they are basically executive agreements. as opposed to treaties. 

Mr. Risrar. Mr. Moorhead. there are tivo kinds. No. one, the so- 
ealled North Atlantic Treaty Status of Forces Agreement is directly 

ertinent to your question. As yon, sir, know, under the so-called 
NATO Status of Forces Agreement. when a member of the American 
military forces in a NATO country causes tortions injury to a local 
citizen, the treaty provides that the citizen must bring suit against the 
local government. 

The local government defends that suit end if the claimant prevails 
the local government pays the judgment, but the United States re- 
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imburses the local government; usually for 75 percent of the judg- 
ment. Now, the NATO Status of Forees Agreement arrangement, 
of course, also works in the converse and we do have in this country 
members of foreign military forces. st 

If they were to author a tort and cause damage to a local citizen, 
NATO Status of Forces Agreement would take precedence over this 
bill so that if a Belgian serviceman stationed with a NATO contin- 
gent in the United States were to be involved in a traffic accident 
which he negligently caused, you could not, under this bill, sue the 
Belgian state. Rather, as NATO Status of Forees Agreement provides, 
you would have to bring a suit against the United States under the 
Tederal Tort Claims Act as if the damage had been caused by a mem- 
ber of the U.S. Military Establishment. f 

We in the Department of Justice will defend the suit. If we lose, 
we'll pay the judgment and we'll charge back 75 percent of the judg- 
ment to the Belgian Government. It is this kind of an existing treaty 
arrangement that is not to be disturbed by the enactment of the bill. 

f here is provision made for a remedy—ither in tort or in con- 
tract—by international agreement that is to remain undisturbed. In 
addition, Mr. Moorhead, a number of so-called treaties of friendship, 
commerce, and navigation, which the United States entered into since 
World War IJ—these are treaties, not executive agreements—contain 
clauses with respect to the suability of enterprises of the contracting 
states. So that to the extent that such a treaty provision has already 
waived the immunity from suit of a high contracting state, it would 
take precedence over anything contained in this bill. ; 

Mr. Moorueap. Well, I can understand what you’re saying. But 
those clauses also refer to future agreements which would totally 
potentially change the operation of these suits. And isn’t Congress 
fiving an awful lot of discretion to the State Department in referring 
to any future agreement as being authorized to change the basic 
substance of the law? 

Mr. Leren, Well, I think, on that, Mr. Moorhead, that anything 
of significance which the Exccutive tried to do in this area, it would 
have to do by coming back to Congress, either by treaty or by some 
a of legislation which would give Congress an opportunity to 

ecide. 

Mr. Moorneap. A treaty doesn’t go back to the House of Repre- 
sentatives, though. 

Mr. Leter. I make that statement, however, in the knowledge of 
the kinds of things that would have to be done here. I don’t believe 
a treaty would be self-executing, but would require some form of 
implementing legislation which would involve the House of 
Representatives. 

Mr. Frowers. I’m going to have to call time here. We've got a 
limited amount of time and there are members who haven't had an 
opportunity to ask questions yet. 

The Chair next recognizes our distinguished colleague from Texas, 
Ms. Jordan. 7 ; 

Ms, Jorpan. Thank you, Mr. Chairman. Gentlemen. I have some 
confusion about how you would determine what is and is not com- 
mercial activity engaged in by a jurisdiction. Now. I know that the 
bill includes a definition of “commercial activity,” but there is some- 
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times such an admixture of commercial and public activity, that that 
becomes not a very clear dividing line. 

So, my question is: What is the primary test which would be ap- 
plied to determine what is commercial activity engaged in by the 
state? What do you look to? Now, the language in here says you 
look at the course of the conduct during the transaction—what does 
occur rather than the end result. But can you give me any clues about 
what one looks to? 

Mr. Letcu. Ms. Jordan, may I answer that in this way, We 
realize that we probably could not draft legislation which would 
satisfactorily delineate that line of demarcation between commercial 
and governmental. We therefore thought it was the better part of 
valor to recognize our inability to do that definitively and to leave 
it to the courts with very modest guidance. For example, the courts 
would inquire whether the activity in question is one which private 
parties ordinarily perform or whether it is peculiarly within the 
realm of governments. 

Your question is a very searching one. It gocs to the heart of this. 
But we, frankly, aside from mentioning that it should be not based 
on the purpose for which an activity occurred, but rather on its 
nature, we have decided to put our faith in the U.S. courts to work 
out pn ee tg on a case-by-case basis, and using such guidance 
as has already developed in the very large body of case law which 
exists, on the distinction between commercial and governmental. 

Your question is an extremely penetrating one and I think the hest 
I can say is that, following the example of most other countries, we 
have decided to put our trust in the courts to work that out. 

Ms. Jorpay. I hope that trust would not be abused by the courts. Let 
me ask you another question. What about the instances where private 
parties of this country contract with some of the Middle Eastern 
countries and are told that this contract would not be executed if any 
Jewish people are involved as the contracting party: Is there any 
way that the Jewish citizen in America has a right of action against 
that state which discriminates against that citizen? 

Mr. Lerau. He may have such right of action under other laws, 
but this bill does not attempt to deal with that. And, as vou probably 
know. the Antitrust Division of the Justice Department is looking 
into this very strenuously at this time to see what legal remedies 
there may be available to try to break the force of that kind of 
discrimination where it has been applied. The only immediate effect 
of this bill is that strictly from a procednral standpoint. the bill 
would provide a means for commencing such a lawsuit. But this bill 
does not attempt to deal with any substantive rights of action. 

Ms. Jorpan. One question that really doesn’t have anything to do 
with this bill per se, but I’m just curious as to whether the Mayaguez 
incident would have been affected by this kind of legislation had it 
been in effect? It happened so long ago; even—my memory is a little 
hit dull. But it seems that that ship was owned by private parties. 
It was nonmilitary. Much was made of weapons being—but would 
this have had any effect whatsoever on that kind of an incident or 
ocenrrence if it had been in existence? 

Mr. Lrran. Well. the Mavagnuez was. in fact. abont a year ago. 
In fact. I was hefore one of the committees of the House of Repre- 
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sentatives testifying on it. I think I can say sateen ey that there’s 
nothing in this bill which would have been applicable to that situa- 
tion—nothing. ‘ 

Ms. Jorpan. One final question, Mr. Chairman. Are there any 
states in the community of nations which would be irritated by our 
codification of the restrictive theory much in the manner of this bill? 

Mr. Lricu. That’s an important question. It is one which I should 
have addressed myself to in anticipation of it. When the Tate Letter 
was issued in 1952—more than 20 years ago—the acting Legal Ad- 
viser was able to state that apart from the United Kingdom and the 
United States, he knew of no country which followed the absolute 
theory of sovereign immunity. I will insert that letter in the record, 
if I may, calling attention to the passage which covers this point. 

[The document referred to follows:] 


CHANGED Poticy CONCERNING THE GRANTING OF SOVEREIGN IMMUNITY TO 
FOREIGN GOVERNMENTS 


{From the Department of State Bulletin, June 23, 1952] 


Following is the tert of a letter addressed to Acting Attorney General Philip 
B. Perlman by the Department's Acting Legal Adviser, Jack B. Tate: 


May 19, 1952. 
My Drak Mr. ATTORNEY GENERAL: 


The Department of State has for some time had under consideration the 
question whether the practice of the Government in granting immunity from 
suit to foreign governments made parties defendant in the courts of the United 
States without their consent should not be changed, The Department has now 
reached the conclusion that such immunity should no longer be granted in 
certain types of cases, In view of the obvious interests of your Department in 
this matter I should like to point out briefly some of the facts which influenced 
the Department's decision. 

A study of the law of sovereign immunity reveals the existence of two con- 
flicting concepts of sovereign immunity, each widely held and firmly established. 
According to the classical or absolute theory of sovereign immunity, a sovereign 
cannot, without his consent, be made a respondent in the courts of another 
sovereign. According to the newer or restrictive theory of sovereign immunity, 
the immunity of the sovereign is recognized with rezard to sovereign or public 
acts (jure tmperii) of a state, but not with respect to private acts (jure 
gestionis). There is agreement by proponents of both theories, supported by 
practice, that sovereign immunity should not be claimed or granted in actions 
With respect to real property (diplomatic and perhaps consular property ex- 
cepted) or with respect to the disposition of the property of a deceased person 
even though a foreign sovereign is the beneficiary. 

The classical or virtually absolute theory of sovereign immunity has generally 
heen followed by the courts of the United States, the British Commonwealth, 
Czechoslovakia, Estonia, and probably Poland. 

The decisions of the courts of Brazil, Chile, China, Hungary, Japan. Luxen- 
hbourg, Norway, and Portugal may be deemed to support the classical theory of 
immunity if one or at most two old decisions anterior to the development of the 
restrictive theory may be considered sufficient on which to base a eonelusion. 

The position of the Netherlands, Sweden, and Argentina is less clear since 
although immunity has been granted in recent cases coming before the courts of 
those countries, the facts were such that immunity would have been granted 
under either the absolute or restrictive theory. However, constant references 
by the courts of these three countries to the distinction between ynblie and 
private acts of the state, even though the distinction was not involved in the 
result of the case, may indicate an intention to leave the Way open for a possible 
application of the restrictive theory of immunity if and when the occasion 
presents itself. 

A trend to the restrictive theory is already evident in the Netherlands where 
the lower courts have started to apply that theory following a Supreme Court 
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decision to the effect that immunity would have been applicable in the case 
under consideration under either theory. 

The German courts, after a period of hesitation at the end of the nineteenth 
century, have beld to the classical theory, but it should be noted that the refusal 
of the Supreme Court in 1921 to yield to pressure by the lower courts for the 
newer theory was based on the view that that theory hand not yet developed 
sufficiently to justify a change. In view of the growth of the restrictive theory 
since that time the German courts might take a different view today. 

The newer or restrictive theory of sovereign immunity has always been sup- 
ported by the courts of Belgium and Italy. lt was adopted in turn by the courts 
of Bgypt and of Switzerland. In addition, the courts of France, Austria, and 
Greece, which were rradirionally supporters of the classical theory, reversed 
their position in the 20's to embrace the restrictive theory, Rumania, Peru, und 
possibly Deninark also appear to follow this theory. 

Furthermore, it ssould be observed that in most of the countries still follow- 
ing the classical theory there is a school of intiuential writers favoriug the 
restrictive theory and rhe views of writers, at icast in civil law countries, are 
a major factor in the development of the luw. Moreover, the leanings of the 
lower courts in civil law countries are more significunt in shuping the luw than 
they are in common law countries where the rule of precedent prevails and the 
trend in these lower courts is to the restrictive theory. 

Ov related interest to this question is the fact that ten of the thirteen coun- 
tries which have been classified above as supporters of the classical theory have 
ratified the Brussels Convention of 1926 under which immunity for government 
owned merchant resseis is waived. In addition the United States, which is not 
n party to the Convention, some years ago announced and has since followed, 9 
policy of not chtiming immunity for its public owned or operated merchant 
vessels. Keeping in mind the importance played by cases involving public vessels 
in the field of sovereign immunity, it is thus noteworthy that these ten countries 
(Brazil. Chile. Estonia, Germany, Hungary, Netherlands, Norway, Poland, Portu- 
«al, Sweden) and the United States have already relinquished by treaty or in 
practice an important part of the immunity which they claim under the classical 
theory. 

It is thus evident that with the possible exception of the United Kingdom little 
support kas been found except on the part of the Soviet Union and its satellites 
for continued full acceptance of the absolute theory of sovercign immunity. There 
ave evidences that British authorities are aware of its deficiencies and ready for 
a change. The reasons which obyiously motivate state trading countries in ad- 
hering to the theory with perhaps increasing rigidity are most persuasive that 
the United States shonid change its policy. Furthermore, the granting of sov- 
ereign immunity to foreign governments in the courts of the United States is 
most inconsistent with the action of the Government of the United States in sub- 
jecting itself to suit in these same courts in both contract and tort and with its 
long established policy of not claiming immunity in foreign jurisdictions for its 
merchant vessels. Finally, the Department feels that the widespread and in- 
creasing practice on the part of governments of engaging in commercial activities 
makes necessary a practice which will enable persons doing business with them 
to have their rights determined in the courts. For these reasons {t will here- 
after he the Department's policy to follow the restrictive theory of sovereign 
immunity in the consideration of requests of foreign governments for a grant of 
sovereign immunity. 

Tt is realized that n shift in policy by the executive cannot control the courts 
hunt it is felt that the courts are less likely to allow a plea of sovereign immunity 
where the exeentive has declined to do so. There have heen indications that at 
loast some Justices of the Supreme Conrt feel that in this matter courts shonld 
follow the branch of the Gavernment charged with responsibility for the conduct 
of foreign relations. 

In order that ronr Department. which is charged with representing the in- 
terests of the Government before the courts, may he ndeauately informed it will 
he the Department's practice to advise you of all requests by foreign governments 
for the grant of immunity from suit and of the Department's action thereon. 

Sincerely yours, 
For the Secretary of State: 
Tack BR. ‘Tate. 
Acting Legal Adviser. 
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Mr. Lereu. Now, since that time and in fact very recently, in the 
case of the Philippine Admiral, the Privy Council in Great Britain 
indicated that Britain would hereafter follow the restrictive theory 
and not the absolute theory of sovereign immunity, at least in cases 
involving ships. So it is my understanding that there will be no coun- 
try in the Western tradition which does not follow the restrictive 
theory. ; 

Now, let me come to an exception, which is the Soviet state trading 
companies, Naturally. all of the socialist countries which carry on 
their international commerce through state trading corporations 
would like to be able to use the defense of sovereign immunity when 
they are sued in the courts of a foreign country. 

The United States has been very steadfast in refusing to recognize 
that and so have nearly all countries; indeed, there are those who say 
that one of the motivations for the development of the restrictive 
theory of sovereign immunity was the fact that the Soviet Union in 
the 1920's was acting through state trading corporations which claimed 
immunity. : 

Now, the important thing, I think, to recognize here is that though 
the Soviet Union and other such countries will normally—if they 
think they can put it across—assert a sovereign immunity, the fact is 
that they realize that the restrictive theory is the international law 
principle that is applicd in the countries in which they trade. c 

And, as has been pointed out by some, recently the Soviet Union 
has entered into a number of international agreements—for example 
with France and Switzerland—in which they recognized that sovereign 
immunity will not be allowed for their state trading enterprises. 

So I think that we can say that it will do nothing to exacerbate the 
very minor differences we occasionally have with the state trading com- 
panies of the socialist governments and that elsewhere it will cause no 
difficulty whatever. 

Mr. Frowers. Mr. Mazzoli? 

Mr. Mazzoxt. I have no questions. 

Mr. Fuowers. Thank you, Mr. Mazzoli. Mr. Pattison 2 

Mr. Parrison. No questions. 

Mr. Frowers. Thank you, gentlemen, for being with us this morning. 

Mr. Leiau. Mr. Chairman, may I make a further correction on Mr. 
Danielson’s final point ? We went back to our original manuscript text 
of the bill and we find that that seventh word in line 1, page 20, should 
be “impeding,” not “impending.” 

Mr. Dantevson. Thank you very much. I knew there was something 


amiss there. I thought it might be my lack of knowledge—one or the 
other. May I ask a question, Mr. Chairman? 

Mr. Firowerrs. [ Nodding head. ] 

Mr. Danson. Apropos of your comments with respect to socialist 
states—this may not relate directly to our bill—but do we have anv 
success at all in—how are claims against the United States handled in 
the Soviet courts, if there are any such claims? 

What has been our experience ? I'd like them to even expand a little 
on that—not just in the Soviet Union brt some of the other socialist 
states such as Romania and Yugoslavia, 

Mr. Ristav. Mr. Danielson. we have very limited experience in litiga- 
tion involving the United States in socialist countries. To the best of my 
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knowledge, to date we have had three such suits: two in Yugoslavia; 
one is presently pending in the Supreme Court of Poland. 

In Yugoslavia the two suits involved respectably: one, a breach of 
Jease which we successfully defended ; one involved a tort claim against 
the United States which we lost. It involved injury which a visitor 
to one of our trade fairs sponsored by the Department of Commerce 
suifered at the American exhibit. He lost an eve due to the negligence 
of one of our employees. 

The lawsuit which is currently in Poland is before the supreme court. 
In fact, a hearing is going to be held on the appeal tomorrow. It in- 
volves a suit which we brought to recover the value of medical care 
which the government extended in providing medical treatment to a 
yeteran who was tortuously injured in Poland. He was returned to the 
United States. He spent some 5 years in a veterans hospital. He ulti- 
mately succumbed. 

And under the Medical Care Claims Act we have a right to recover 
the sums which the taxpayers expend under these circumstances. We 
have brought such suits in a number of Western countries and were 
suecessful in recovering sums of money for the Treasury. We brought 
such a suit in Poland because the tort feasor had unlimited liability 
insurance, with a state insurance company which insured him. And so 
we sued the tort feasor and the state insurance company. 

We did not prevail in the trial court, but we have the matter on 
appeal in the supreme court. 

fr. Danretson. Do we have any such experience within the Soviet 
Union? 

Mr. Rusrav. We have never litigated, to the very best of my knowl- 
edge, Mr. Danielson, in the Soviet Union. 

va Danteson. Thank you very much. 

Mr. Leran. Thank you, Mr. Chairman. 

Mr. Fiowens. Our next witness will be Mr. Peter Trooboff, attorney 
here in the District of Columbia, who is a practicing attorney. I under- 
stand he is a member of the American Bar Association, International 
Law Section. We're delighted to have you, sir, and please proceed 
as you desire. 

Mr. Troonorr. Thank you, Mr. Chairman. I have a short statement 
that I'd like to read. 

Mr. Fiowers. Please. 


TESTIMONY OF PETER D. TROOBOFF, ATTORNEY, COVINGTON AND 
BURLING, WASHINGTON, D.C., AND COCHAIRMAN, COMMITTEE ON 
TRANSNATIONAL JUDICIAL PROCEDURE, AMERICAN BAR AS- 
SOCIATION, INTERNATIONAL LAW SECTION 


Mr. Troozorr. My name is Peter D. Trooboff. I am a member of the 
District of Columbia and Now York State Bars, a partner in the 
Washington law firm of Covington and Burling, and a lecturer at the 
University of Virginia School of Law. 

I am currently cochairman of the Committee on Transnational 
Judicial Procedure of the American Bar Association's Section of 
International Law. When the administration introduced in January 
1973, its sovereign immunity bill in the 93d Congress, H.R. 3493, my 
ABA committee was asked to study the legislation. The committee has 
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responsibility for reviewing the administration’s revised bill which is 
now before this subcommittee. , 

We will prepare the recommendation and report that the Section 
of International Law will refer to the ABA’s policymaking body, 
the IIouse of Delegates. The ABA IIouse of Delegates has not yet 
taken a position on the pending sovereign immunity legislation and 
I would emphasize that I am not here to present ABA policy on the 
bill before you. Instead, I’m appearing to express personal views on 
the bill based on experience in private practice and my research con- 
cerning the bill’s provisions. ; 

The State and Justice Department witnesses have presented this 
subcommittee with a comprehensive explanation of the pending legis- 
lation. For that reason, I shall confine this statement to two issues: 
First, what are the principal benefits that private litigants will enjoy 
in courts of the United States if the bill is enacted into law? 

Second, from the perspective of private Htigants, what aro the 
principal grounds for supporting the State Department’s relinquish- 
ment of its role in sovereign immunity cases? 

First the benefits. The bill before this subcommittee would afford 

rivate litigants the following principal benefits: First, exclusive 
judicial authority over claims to sovereign immunity. The determina- 
tion of whether a particular cause of action arises from commercial or 
noncommercial activities belongs in the courts. The same may be said 
of the many other issues that invariably arise in resolving a claim to 
immunity by a foreign state. 

These peculiarly judicial questions vequire resolution on the basis 
of specified criteria and subsequent interpretative decisions. As a 
political and policymaking Agency, the Department of State is an 
inappropriate forum for dispassionate determination of the commer- 
cial/noncommercial question and related issues. Moreover, as Mr. 
Leigh has indicated, it is ill-equipped to perform that judicial 
function. 

Second, a comprehensive definition of the grounds for non- 
immunity: The bill defines comprehensively the criteria that Ameri- 
ean courts will apply in determining when a foreign state is subject 
to suit. Private litigants will enjoy far ereater certainty about the 
applicable criteria than possible today with the incomplete and some- 
times divergent standards apphed in State Department actions and 
court decisions. 

In some respects the bill makes important developments in these 
criteria. For example, it eliminates the immunity of a foreign state 
for the negligent acts of its officials committed within the scope of 
their cmployment—for example, as mentioned, the negligent opera- 
tion of a motor vehicle for the state in the District of Columbia. 

Finally, private parties will know better when to seek an express 
waiver of immunity for transactions with foreign states in which 
immunity would otherwise be allowed. 

Third, exceution to enforcement judgments against foreign states: 
Under present law, successful private litigants have no means to 
enforce by execution a money judgment rendered by an American 
court against a defaulting foreign state. The bill would provide a 
right of execution against certain property of foreign states. 
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Despite the bill’s limitation on this right, private litigants will 
welcome having the courts of the United States open to assist with 
enforcement of their judgments. Among other benefits, this right 
should encourage many foreign states to pay adverse judgments that, 
if rendered under present circumstances, might be ignored. 

Fourth, procedural reforms facilitating suits against foreign states: 
A number of the procedural reforms in the pending bill would be 
highly beneficial to private litigants. While each of these provisions 
is somewhat complex, their importance merits careful eran hohe in 
evaluating this bill as an overall piece of legislation. 

I would especially note the sections providing a Federal long arm 
statuto allowing in personam jurisdiction over foreign states and 
those relating to service of process. Experience in litigation against 
foreign states demonstrates the considerable obstacles that jurisdic- 
tion and service can present for private litigants initiating actions 
against foreign states in courts of the United States. The bill would 
considerably ameliorate those problems. At the same time, the provi- 
sions for removal and venue would assure foreign states of an appro- 
priate forum for actions against them in American courts, 

Let me then turn to the second question and discuss why private 
litigants support the State Department's relinquishment of its role in 
sovereign immmnity cases. One important issue that this bill presents 
to the snbeammittee is whether the Department of State should relin- 
quish its role in sovereign immunity cases. 

Tnder present law it may appear that the Department is able to 
fulfill certnin foreign policy objectives by passing upon claims to 
immunity by foreign states against which actions are pending in 
American courts. The administration has concluded after long study 
that the relinquishment of this role under the pending bill would best 
serve the foreign policy interests of the United States. 

Private litigants share the administration’s judgment on this issue 
for two significant reasons. First, the current practice has caused in- 
equitable results for private litigants as a result of departmental sug- 
gestions of immunity in commercial cases. There is every reason to 
helieve that such inequitable results may occur again in the future. 
Second. there are serious deficiencies inherent in the Department's use 
of the soverign immunity weapon in its relations with foreign states. 

Before elaborating on these points. I would note preliminarily that, 
to my knowledge, few practitioners, present or past administration 
officials or scholars have published views opposing the administra- 
tion’s position in favor of relinquishing the Department’s role. This 
subcommittee will have an opportunity to hear from Prof. Michael 
Cardozo who is the best-known spokesman of this minority view. 

I will turn then briefly to the basis for support by private litigants 
of the administration’s position on relinquishment. First, the in- 
equitable results for pee litigants: Consider the typical case of a 
private litigant who has fled in an American court a cause of action 
against a foreign state arising out of a purely commercial transaction. 
Assume that the foreign state, despite the commercial nature of the 
transaction. reqnests a suggestion of immunity from the Department. 

Since the Tate letter, the Department has taken the position that 
normally it will not grant a suggestion in these circumstances. Ilow- 
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ever, the Department is not bound by the Tate letter criteria. It has 
granted immunity in cases involving unquestionably commercial 
transactions and the courts have followed those suggestions. And it 
may do so again. ‘ : ; , 

Thus, the private litigant in our example might lose his private 
right of action to permit the Department by issuing a suggestion of 
immunity to achieve certain diplomatic objectives. _ 

Of course, the private litigant has no control or influence over the 
timing, merits, or any other aspect of the political decision leading to 
such departmental action. Nor does he receive any compensation for 
his lost right of action. AS 

In the light of this example, it is not surprising that private 
litigants would support eliminating such a departmental role in 
sovereign immunity cases. ; 

Turning, then, to the deficiencies that private litigants see from the 
Department of State’s perspective with current immunity practices: 
Private litigants also recognize that the Department’s role in sover- 
eign immunity cases constitutes an exceptionally weak and inflexible 
means of influencing the conduct of foreign states. The Department 
has evidently now reached a similar conclusion. This, too, can be read- 
ily demonstrated. 

We should bear in mind that the Department never initiates its 
involvement in a pending domestic legal action against a foreign 
state. Such affirmative action would raise serious constitutional ques- 
tions and to my knowledge the Department has never done it. 

In short, the Department has no sovereign immunity weapon over 
which it has control. Instead, the Department becomes embroiled in a 
pending case when another sovereign state chooses to thrust the issue 
upon the Department by requesting a suggestion of immunity. 

The Department then finds itself with a political problem that it did 
not create and which, more than not, it may not need or want. In these 
circumstances, it is fair to say that the “bargaining chip” represented 
by a sovereign immunity case belongs to the foreign state—not to the 
Department. 

Private litigants understandably see little value in preserving a role 
for the Department which careful analysis shows to generate political 
problems even for its supposed beneficiary. 

Finally, the relinquishment of the Department’s role in sovereign 
immunity cases will not leave the United States without other means 
for influencing foreign states. Now, this is an obvious point. The net 
effect of this bill will be to depoliticize the treatment of legal questions 
that properly belong exclusively in a judicial forum. 

The bill will not have any effect on those many other foreign policy 
issues over which the State Department has control and which it can 
influence—on its own initiative or in response to actions by other gov- 
ernments. Jn its relations with other foreign states, the Department 
will continue to have a free hand in dealing with those issues. Thus, 
enactment of this legislation will in no way weaken the ability of the 
Department of State, in my judgment, to conduct the foreign rela- 
tions of this Nation. 

Mr, Chairman, that’s my statement. Thank you. 

Mr. Frowers. Thank you for your fine statement, Mr. Trooboff. I’d 
say that to summarize it in a nutshell, you endorse this legislation and 
would like to see it become law ? 
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Mr. Trocsorr, Personally, yes, sir. 

Mr. Fiowers. Mr. Kindness? 

Mr. Kinpwess. 1 have no questions. Mr. Chairman. 

Mr. Frowers. Thank you. Mr, Danielson ? 

Mr. Daniztson. I have no questions. 

Mr. Flowers. Ms. Jordan ¢ 

Ms. Jorpvx. No questions. 

Mr. Frowrrs. Mr. Muzzoli? 

Mr. Mazzori. No questions. 

Mar. FiLowenrs. Mr. Pattison? 

Mr. Patrisox. No questions. 

Mr. Fiowers. -\ wonderful job. Thank you very much for being 
with us. 

My. froonorr. Thank you. Mr. Chairman. 

Mr. Frowrns, Our next witness—having already had the gromudl 
laid for him. he’s not going to totally agree with everything here—is 
Mr. Michael Cardozo. 

Mr. Cardozo is also a practicing attorney in the Distriet of Columbia 
here and we'll be happy to hear from you now, sir. 


TESTIMONY OF MICHAEL H. CARDOZO, ATTORNEY, 
WASHINGTON, D.C. 


Mr. Carvozo. Thank you, Mr. Chairman. I appear here not repre- 


senting any group, organization or client. I started my interest in 
sovereign immunity when I was in the Department of State. I’m an 


alumnus of both the Department of State and the Justice Department, 
the proponents of this bill. so I speak with some diffidence, of course, 
when LT appear here to say I dont agvee with the proposal. 

1 have a statement which I'd like to put in the reeord, if I could. 
V1 veada part of it. 

Mr. Frowens. Your entire statement will be received for the record. 

[The statement referred to follows :] 


STATEMENT OF Micuaret TH. Carpozo 


My concern with sovereign immunity starved white I was in the Office of the 
Legal Adviser of the Department of State pnor to Ausust 1, 1902. und continued 
whiie ({ taught intermarioual taw af Cesnell Law School and er iaiw schoois, 
{ huve expressed my views in fhree principal articles: “Sovereign Immmnity: 
The Plaintif! Deserves a Day in Court.” tT Harv. L. Rev. vO8 (1554); “Indicial 
Deterence te Stace Department Suggestions: Recognition «c Prerogative or 
Abdication to Usurper?” 48 Cornel L.Q. 261 (1985); and “The Proposed Lesis- 
lation on the Jurisdictional laumunities of Foreign States.’ 5 The Iniernational 
Lawyer 442 (1974). 

I appreciate being asked to present miy views on H.R. 11315, which are not in 
harmony with the views of the proponents of the lexislation on a major aspect 
of the bill, namely, the elimination of the S1ate Lepartment’s “snggestion” in 
sovereign immunity cases. Briefir, I believe that the proposed action would he 
an improper effort to abdicate the Department's responsibility and to shiff to 
the judges the respoasibiliry ei deciding whether the foreign policy of the United 
States requires relieving a foreign sovereign nation from appearing in our 
domestic courts. 

Sovercign Immunity is a doerrine of international law whereby sovereign 
nations enjoy a measure of immunity from snit in the domestic courts of other, 
friendiv nations. It is a doctrine implementing “comity.” and therefore its scone 
Cepends on the extent to which a nation feels that its good reiations with other 
countries will he enhanced by the grant of immunity. Convequently, a nation is 
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free to decide whether or not, aud to what extent, commercial and other actiy- 
ities of foreign nations will be immune from court action. ; 

Under the system of government in the United States, the decision concerning 
the umount of comity reyuired for friendly relations with other countries resis 
with the executive branch. ‘fraditionally the courts have looked to “suggestions” 
from the Secretary of State when sovereign immunity is sought. Staruug with 
Chief Justice John Marshall in Zhe Schooner Huchange in 1612, the courts Lave 
always granted immunity when the Secretary of State hus suggested it, recoy- 
nizing that, within the separation of powers, it is for the executive to decide 
the scope of comity with other nations. ‘his method of operation hus appeared to 
work in a manner that has maintained harmonius relations with other nations, 
even when immunity has not been suggested by the Secretary of State. 

The Department of State has announced a policy of refusing to suggest im- 
munity when foreign nations engage in commercial activides within the United 
States. This Goctrine accords with the practice of many other uations. It re- 
flects a decision of the foreign policy arm of the government that our foreign 
relations do not call for immunity in that kind of case. As a result of this execu- 
tive decision, sovereign immunity has been denied in a number of cases where 
other governments have requesied it, Hlowever, the Department itself bas alsv 
suggested immunity, even in instances of commercial activity, when a pressing 
interest of the United States would be served by the granting of immunity in 
the particnlar instance. This flexibility in the couduct of foreign relations hus 
been of great importance. To lose the flexibility by am Act of Congress that dis- 
ables the Secretary of State from making emergency decisious of this kind could 
embroil us in considerable difficulty and embarrassment. 

The only evident reason for the proposal that the Secretary of State be denied 
the traditional authority to suggest or deny immunity is to protect the Depart- 
ment of State from the embarrassinent of having to deny requesis of foreigu 
governments in purticular cases that seem inappropriate for sovereign immunity. 
Suffering that particular kind of embarrassment, however, is the peculiar duty 
of the Department of State, Furthermore, the Department would still have to 
communicate the denial to the other governments when a court has mide the 
decision ou the basis of a statute rather than an exeeutive suggestion. Com- 
municating embarrassing actions by our government may be painful, but it 
is not so traumatic an experience that diplomats need protection from it. 

Leaving tbe discretion in the Secretary of State to suggest or refuse imunnity 
is not equivalent to reposing justiciable matters in the execntive branch, Rather 
it is leaving a political question where it belongs. 

The other portions of H.R. 11315, dealing with the method of service on 
foreign governments and their ugencies, do not involve the same issue as the 
provisions that seek to eliminate the historie “suggestion” by the Department 
of State in sovereign immunity cases. I do not perceive any of the sume kind 
of oljections to those portions of the bill, and my statement of opposition does 
not include them. I do suggest, however. that to characterize any of them as 
constituting a “long arm statute” is inacenrate and confusing. 


Mr. Carnozo. First, I do want to emphasize that there’s nothing 
wrong with the proposals substantively, in my view. as to when 
sovereign immunity should be granted and should not. My opposition 
is entirely to the question as to whether there should be legislation 
taking away from the Department of State the power to intervene 
in eases of this kind which it has exercised for a century and a halt. 

T beheve the proposed action world be an improper effort to abdi- 
cate the Department's responsibility and to shift to the judges the 
responsibility of deciding whether the foreign policy of the United 
States requires relieving a foreign sovereign nation from appearing 
in our domestic courts. i 

Sovereign immunity is a doctrine of international law whereby 
sovereign nations enjoy a measure of immunity from snit in the do- 
mestic courts of other friendly nations. Tt is a doctrine unplementing 

comity.” and therefore its scope depends on the extent to which a 
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nation feels that its good relations with other countries will be en- 
hanced by the grant of immunity. 

Consequently, a nation is free to decide whether or not and to what 
extent commercial and other activities of foreign nations will be im- 
mune from court action. Under the system of government in the 
United States, the decision concerning the amount of comity required 
for friendly relations with other countries rests with the executive 
branch. 

Traditionally, the courts have looked for suggestion from the Secre- 
tary of State when sovereign immunity is sought. Starting with Chief 
Justice John Marshall in The Schooner Fachange in 1812. the courts 
have always granted immunity when the Secretary of State has sug- 
vested it, recognizing that. within the separation of powers, it is for 
the executive to decide the scope of comity with other nations. 

It is interesting to hear what Judge Wisdom said on that subject in 
the case of Spacil against Crowe a year or so ago. When the executive 
branch has determined that the interests of the Nation are best served 
by granting a foreign sovereign immunity from suit in our courts, 
there are compelling reasons to defer to that judgment without 
question, 

Separation of powers principles impel a relnctance in the jndiciary 
to interfere with or embarrass the executive in its constitutional role 
as the Nation’s primary organ of international policy, And the degree 
to which granting or denying a claim of immunity may be important 
to foreign policy is a question of which the judiciary is particularly 
i1l-equippedl to second-guess the execntive. 

The exeentive’s institutional resources and expertise in foreign 
affairs far outstrip those of the judiciary. The method that the outlines 
as appeared to work in a manner that has maintained harmonious 
relations with other nations. even when immunity has not been sug- 
gested by the Secretary of State. 

The Department of State has announced a policy of refusing to 
sn¢gest immunity when foreign nations engage in commercial ac- 
tivities within the United States. That was done in the Tate Letter. 
This doctrine accords with the practice of many other nations. It re- 
flects a decision of the foreign policy arm of the Governinent that our 
foreizn relations do not call for imnmnity in that kind of case. 

Asa result of this executive decision. sovercign immunity has been 
denied in a number of eases where other governments have requested 
it. However. the Department itself has also suggested immunity. as 
Mr. Trooboff mentioned. even in instances of commercial activity 
when a pressing interest of the United States would be served by the 
eranting of immunity in the particular instance. 

There are a number of cases. but the most recent one perhaps of 
this kind is Spacil against Crowe when the State Department sent 2 
messave to the conrt stating, “The Department recognizes and allows 
‘mmunity of the M. N. Tineas from the jurisdiction of the U.S. court 
for the purpose of arrest, attachment, suit. or any other lezal process 
jn the ahove captioned action.” 

Mr. Troohoff referred to that as an ineqnitable resnit for the private 
Vtieant. Maybe it was. but if it was inequitable it was beeanse the 
State Department decided that the immunity was necessary in that 
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case in the interest of our foreign relations. If this act had been passed, 
the State Department would nor have been able to do that, ¢ 

Now, the private litigant does have some opportunity to object to a 
suggestion. The State Department has established a system of hear- 
ings to permit litigants to come in and give their reasons why in- 
munity should not be granted ina particular case. 

This flexibility in the conduct of foreign relations has been of great 
importance. To lose the flexibility by an act of Congress that disables 
the Secretary of State from making emergency decisions of this kind 
could embroil us in considerable diffienlty and embarrassment. 

The only evident reason for the proposal that the Secretary of State 
be denied the traditional authority to suggest or deny Immunity is to 
protect the Department of State from the embarrassment of having to 
deny requests of foreign governments in particular cases that seem 
inappropriate for sovereign Jmmunity. 

Of course. the Department and other proponents have said that the 
real reason for this is to put into the Judiciary the things that are 
justiciable and to leave the purely political things where they be- 
long—in the State Department. But sntfering that particular kind of 
embarrassment, however, is the peculiar duty of the Department of 
State. 

Furthermore, the Department would still have to commmnieate the 
denial to the other governments when a court has made the decision on 
the hasis of a statute rather than an executive suggestion. 

Communicating embarrassing actions by our Government may be 
paintul but it is not so traumatic an experience that ciplomats need 
protection from it. Leaving the discretion to the Secretary of State to 
suegest or refuse immunity is not equivalent to reposine justiciable 
matters in the executive branch. Rather, it is leaving a political ques- 
tion of where it belongs. 

Now, as I said. I do not have any objections to raise about the por- 
tions of the bill that deal with methods of service and so forth. T have 
always hoped that this bill would be separated into two parts so that 
the helpful parts dealing with service of process and the like could be 
enacted without the more controversial part dealing with the question 
of who decides whether immunity should be granted in a particular 
ease. 

Thank you. 

Mr. Frowers. Mr, Cardozo, how do you answer the argnment that 
other states handle their affairs as this bill contemplates and we're 
almost alone among nations now? How do vou answer that areument 2 

Mr, Carpozo, If the State Department feels that it shonld stop 
making suggestions, it just needs to stop. It doesn’t need this Congress 
to tie its hands and stop. So that even in a case where there is some 
compelling foreign relations reason for making the suggestion, it 
world be unable to do it. If there had not arisen within the past few 
years a number of cases where the State Department. despite the Tate 
Letter, felt it necessary to make a suggestion in a conmereial-type 
situation, then my arguuent might not be so strong. ; 

But those situations do arise where the Department has decided 
that the foreign relations of the United States need that suggestion, 
But they can go along with all of the rest of the world very easily 
themselves, first, by making those suggestions in commercial-type 
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things. whieh they have done, As a matter of fact. they overturned the 
law in 1952 by a letter from the acting legal adviser of the State Lie- 
partment saving that hereafter we will not make suggestions in com- 
mercial-tvpe cases. Previously they had. 

The tate Department has in its power to do this now and it can 
also deeide that it will not make any kinds of suggestions. 

Mr. Frowens. Mx. Windness ? > 

Mr. Kexpxrss. Thank you, Mr. Chairman. T get the feeling from 
the testimony that we've heard this morning that the State Depart- 
ment would like to be relieved of the choice. the decisionmaking proc- 
ess, This provides, then. an absolute rule and we could blame that on 
the Congress. 

Ts there. in vour view. Mr. Cardozo, some benefit to be derived from 
having such an absolute rule? That is. I'm asking you whether you sce 
the other side of the arenment as beim important. Is if perhaps a 
ereater attributer to stability in onr relations with other nations if the 
State Department has to say in all cases. “Well, we don't have any- 
thing to do with it”? 

Mr. Carnozo. T don't think so, Mr. Kindness, T feel that in the 
countries that follow the same practice as we do in this kind of matter 
that—perhans the Western-type countries—there’s no real problem. In 
the case of the countries of the state trading conntries—the community 
hloe countries—where there is much more of this kind of possible 
problem, the State Department has had to tell them frequently that 
we ennnot do something because Congress or some other reason has 
prevented it. 

T don't think it's too difienlt for the State Department to take the 
hlame itself and say. “It’s onr policy not to suggest immunity in this 
kind of ease.” And. as a matter of fact. the other countries—many of 
them in the Communist bloc particularly—don't really distinguish 
hotween a restriction that’s made hy Congress and one that’s made by 
the Executive. 

T. myself. had such an experience when T had to tell representatives 
of the Soviet Union that we could not carry ont an agreement with 
them in 1947. I said it was hecause Congress had prevented it and 
they sid. “We're dealing with the U.S. Government. not with Con- 
gress or the exeentive branch.” And T think it doesn’t make really 
mueh clifference in our relations with the other country. whieh it is 
that has prevented the United States from doing what the other 
country requests. p 

Mr. Krxpxess. But your point is that the enactment of this bill 
into law would remove the flexibility so that an exception conld no 
longer be made to a general policy ? 

Mr. Carpozo. That's what worries me. T think that flexibility may 
he important in partienlar cases. The most interesting one in recent 
times. of course, was the ense of the Eastern Airlines plane that was 
hijacked to Cuba just at the same time that a Cuban vessel was being 
attached in this country. ; 

And when we approached the Cubans and said, “Surely, youre 
eoing to release that plane and its passengers immediately.” they 
eaid. “Oh. of course. we will, just as soon as you release our ship. 
‘And the State Department very quickly sent a telegram to the judge 
in that case and said, “We suggest the immunity.” although it was a 
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commercial transaction. The ship was quickly released and the plane 
was released. That could be quite important. ‘ 

Mr. Krxpnrss. That's a very good illustration of your point. Thank 
you. sir. 

Mr. Frowens. Mr. Danielson ¢ 

Mr. Danietson. Thank vou. Mr. Chairman. Mr. Cardozo, T have 
two points, I think I detect in your statement the first factual issue 
that has come up. On page 2 down at abont line 6 or 7, you make a 
statement. “As a result of this Executive decision, sovereign un- 
munity has been denied in a number of cases where other governments 
have requested it.” I think. as I reeall, one of the preceding statements 
commented to the effect that it has never been denied. where requested. 

Mr. Carnozo. No. It has never been denied when the State Depart- 
ment requested it of a cowt. but the State Department has fre- 
auently--T think T ean sav safely—has frequently told other govern- 
ments. “We will not make the suggestion.” 

Mr. Danietson. I understand your distinction. 

Mr. Carpozo. That’s what I—ves. 

Mr. Danrerson. You’re saving, in my words, that where foreign 
states have requested the suggestion of immunity from our Depart- 
ment of State, they have not always followed that request or granted 
that request, but that when the Department of State makes the sug- 
gestion, the courts have always honored it. Does that agree with what 
you’re saying? 

Mr. Carnozo. I think it’s true. They have always 

Mr. Danterson. I hope if there’s anyone in here who could. at a 
later time—not now, but at a later time—let us know—what is the 
frequency with which the Department of State turns down those re- 
quests made by foreign states. I would find it of assistance to me. 

The last comment Vl] make is really reflected in your second para- 
graph on page 2. that the evident reason here is to believe the Depart- 
ment of State—or one of the evident reasons—to relieve the 
Department of State of the burden of turning down a request for 
a suggestion of immunity from a forcign state for the very recogniz- 
able reason that we don’t have the power to do this. 

That sort of lets them off the hook. I think there’s possibly some 
merit in that. The second sentence of your paragraph says, “Suffering 
that particnlar kind of embarrassment, however, is the peculiar duty 
of the Departinent of State.” I don’t know where that duty is created 
or what it’s based upon. 

Perhaps onr foreign relations would work better if foreign countries 
would do like the people of our own country and use the Congress as 
the national whipping boy. You know, hopefully most of us have thick 
skins so that we really don’t eare—we may be annoyed. 

Rather than compound the operations of our diplomatic staff. Jet 
them kind of blame us for awhile. Congress is pretty much insensitive 
to that by now. Do vou have any comment on that point? 

Mr. Carvozo, Well. I think you're probably right. It is easier for 
the diplomats and the representatives of the State Department to he 
able to say that Congress has told us we can’t do this than to be able 
to say that we of the exeentive branch have adopted it as a policy. And, 
of course, the best solution will be a treaty that will settle this so that 
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all countries will be bound by it as a principle of international law 
without any question. 

But I = feel that the need for flexibility counteracts the desir- 
ability of being able to blame somebody else. 

Mr. Danretson. I understand and I respect your opinion. I’m going 
to have to mull it over. But it appears to me that rather than taking 
something away from the Department of State with this kind of 
legislation, you might actually be giving them a pretty strong card 
to use in connection with their responsibility. 

Thank you very much and I yield back the balance of my time. 

Mr. Frowers. Recognizing that there’s a quorum going on, I call 
upon the gentlelady from Texas. 

Ms. Jorpan. I have no questions, Mr. Chairman. 

Mr. Frowers. The gentleman from Kentucky ? 

[No response. ] ‘ 

Mr. Fitowers. The gentleman from New York? 

Mr. Parrtson. I have no further questions. 

Mr. Frowrrs. Thank you, Mr. Cardozo. We will adjourn this meet- 
ing to meet Friday morning at 10 o’clock. 

{ Whereupon. at 12:02 p.m., the subcommittee adjourned, to recon- 
vene Friday. June 4, 1976, at 10 a.m.] 

[Subsequent to the hearing, the following information was sub- 
mitted for the record :] 


STATEMENT BY THE INTERNATIONAL T.AW AND TRANSACTIONS DIVISION OF 
THE Drstrrct oF CoLuMBIA Bar 


The International Law and Transactions Division of the District of Columbia 
Rar expresses its strong support for the Foreign Sovereign Immunities Act of 
1975 (H.R. 11315) (“the Rill”). (This statement reflects solely the views of the 
Division and not necessarily the views of the District of Columbia Bar or its 
Roard of Governors.) The Bill is a culmination of years of patient effort by the 
Departments of State and Justice, in collaboration with practicing attorneys 
throughout the country, and shorld be promptly adopted by Congress, with or 
without the technical modifications to the Bill suggested below. 

The International Law and Transactions Division of the District of Columbia 
Bar bas approximately 520 members, most cf whom are in private practice in 
the District of Columbia. During 1975 and 1976. the Division. through its Inter- 
national Procedures Committee. has been evaluating the proposed legislation, 
principally through a series of meetings at which memoranda analyzing varions 
portions of the Bill have heen considered. 


A. STATEMENT OF SUPPORT 


The Bill. in its present form and as originally proposed in 1973, has heen the 
subject of extensive analysis by various commentators. In light of that review— 
and the Section-by-Section analysis of the Bill—we do not propose to consider 
in detail the various changes to present law contemplated by the Bill. Instead, 
we will hriefiy snmmarize what we view as the major features of the proposed 
legislation uud why we believe the benefits of the Bill far outweigh any 
disadvantages : 

The Bill wonld: 

(1) Codify and define the restrictive theory af sovereign immunity.—Since 
release of the Tate letter by the Acting Advisor in 1952. the Department of State 
and lower federal conrts bave, in theory if not aiwars in practice. adhered to the 
restrictive theery of sovereign inumunity. Under that approach, a foreign state 
is entitled to immunity from suit only for its actions in a governmental or 
sovereign—as compared to commercial—-eapacity. 

The Bill would codify the restrictive theory. This would eliminate any doubt 
as to the legal stince of the United States in this respeer, (It suenid be noted 


68 


that a plurality of the Supreme Court seemingly accepted the restrictive theory 
in its recent decision in Aigred Dunhill of London, {ne., ¢¥ Republic of Cuba, 
(decided May 24, 1976) ). ates 

While consistent with the ‘fate Letter,” the proposed legislation corrects some 
of the ambiguities of that policy pronouncement, The denuition ot connnercial 
activity is more precise than the private-public distinction used in the “Late 
Letter,” Moreover, unlike the "Yate Letter,’ the Bill makes Clear that the Conl- 
mercial character of the activity is to be determined by reference to the activity’s 
nature and not its purpose. This definitional approuch is seusible. Since all ucls 
by or on behalf of a government are jn a real sense public acts, a definition re- 
quiring reference to the purpuse vf uu uctivily would severely curtail the oppor- 
tunity for judicial resolution of disputes with foreign states arising out of busi- 
ness transactions. One court thus rejected the “purpose’ test, because “the 
modern sovereign always ucis for a public purpose... [and] the criterion is 
purely arbitrary and necessarily involves the courts in projecting personal 
notions about the proper realm of state functioning.” Victory Transport, Lic. v. 
Comisaria General de Abastecimientos y Transportes, 336 F. 2d 4, 859 «zd 
Cir, 1964), cert. dcnicd, 881 U.S, 984 (1005). 

The Bill's definitional approach is not, o£ course, without its own problenis. 
Under the definition, a foreign state will be auswerable in the cuurts of the 
United States for conduct which sume might characterize as political conduct. 
On balance, however, in view of the reyguirement that an activity have sume 
connection with the United States, it is unlikely that the Bill’s definition of 
“commercial activity” will result im subjecting tureign states to jurisdiction in 
politically embarrassing or unexpected situations. 

Arguably, it might have been preferable to attempt to define “‘commercinl ac- 
tivity” with more precision. Yet the Bill, we think wisely, leaves to judicial deci- 
sion the full development of a distinction between governmental and commercinl 
actions, a distinction which can best be approached on a case-by-case basis, 

(2) Confer on the courts exclusive jurisdiction over sovereign inununity de- 
terminations.—Under present law. the view of the Depurtment of State may he 
solicited by a foreign state in a federal or state proceeding as to whether snch 
state is entitled to immunity, The view of the State Department is normally 
decisive, and courts have resolved sovereign immunity issues without State 
Department, guidance only where the yiews of the Department are not requested 
or where the Department clects not to take a stand. 

The Bill would change preseut law by conterring exclusive jurisdiction over 
sovereign inimunity questions ou the courts. We applaud this change. Plimina- 
tion of the Departnent’s role will reduce political friction and embarrassment in 
U.S. dealings with foreign governments, will be fairer to litigants and will result 
in a more coherent and predictable body of doctrine, 

(3) Revise present law with respect to attachment and cxecution of property 
of a foreign state-—TVhe Bill would introduce two fundamental changes to present 
law regurding attachment and executiou—indeed, in effect, reverse present lw 
in these areas. First, the Gill, in ceneral, would eliininate attachment as a teeh- 
nique for acquiring jurisdiction. Second, the Bill would permit execution of judg- 
meuts against 2 foreign state’s property in certain instances, most significantly 
with respect to property used by a foreign state for a commercial activity in the 
U.S, if the commercial activity gave rise to the claim upon which the judgment 
is based, 

The first change would end practice which is both a continuing irritant to 
foreign relations and a technique by which plaintiffs in the United States have 
been able to obtain inrisdiction otherwise unavailahle, Although controversial, 
the change is desirable: the procedural innovations of the Bill more than ot¥set 
the loss to plaintiffs of the Attachnient technique. The second revision, which 
would end the absolute prohibition against exeention on a foreign state's prop- 
erty and thus afford litigants an opportunity to enforce claims against foreign 
states, is also desirable, ‘ 

B. RECOMMENDED REVISIONS 


The Committee supports the adoption of the Bill without qualification. Woe 
believe enactinent of the Bill in its present form is preferable to continuance of 
the present practices and doctrine. Yet we believe that the Bill could he signiti- 
cantly strengthened by a nranber of technical niodifications, none of which would 
alter the basie features of the proposed legislation, Our Suggestions are keved 
to proposed Section Numbers: ; 
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Public debt (section 106) 


The Bill provides that foreign states—but not political subdivisions or agen- 
cies and instrumentalities—wonld be immune from suit “in any case relating to 
<lebt obligations incurred for general governmental purposes,” except in in- 
stances where immunity has been waived or jurisdiction ix provided under the 
varlous statutes administered by the Securities and Exchange Commission. 

‘The provision has serious deticiencies. It continues with respect to debt obli- 
gations the purpose test which was expressly rejected in connection with the 
detinition of “commercial activity” tn Section 1008. It would prevent plaintiffs 
trom bringing suit with respect to a foreign state’s guarantee of a debt ollixa- 
tion of one of its state agencies, even thongh the ageucy itself would be subject 
to suit. Finally. it would prevent suit only by those plaintiffs which were not 
sutficiently farsighted or possessed of swtlicient bargaining power to obtain an 
explicit waiver. 

The Committee believes that Section 1606 should be amended to provide ex- 
pressly that foreign states would not be immune from suit for claims involving 
their debts. We do not believe that this amendment would affect the extent to 
which foreign states would approach the U.S. capital markets for debt financing, 
principally because of the present widespread insistence by banks and other 
lenders un waiver provisions in indentures and other debt instruments, Altera 
tively, we propose that the provisions of Section 1606 be modified to reduce the 
scope of the immunity in cases involving debt obligations, particularly with respect 
to foreign state guarantees of agency oblizations, We would be pleased to dis- 
cuss possible revisions with the staff of the Subcommittee. 


Maritime provisions (1605(b) and 1609) 


Section 1605(b) of the Bill introduces a new method of enforcing maritime 
claims against foreign states. It replaces the normal im rem suit in admiralty, 
which is initiated by “arrest” of the vessel, with an im personam action initiated 
by service of notice Co (he “person, or his agent. having possession” of the vessel 
and notice to the foreign state in accordance with Section 1608. 

Section 16051b), however, limits the amount of recovery in such a suit to the 
value of the vessel. By contrast, in usual admiralty practice a maritime lien 
claimant will typically have an in personam claim against the shipowner as well 
asa maritime lien against the vessel. Thus. the claimant in admiralty at present 
could bring both an in rem action against the vessel (with recovery limited to the 
ynlue of the vessel) an im personam action to obtain redress for the balance 
of the claim. «See genernily, Supplemental Rules for Certain Admiralty and 
Maritime Claims ¢F.R.C.P. Adm. Supp. Rules) B and C: Gilmore & Black. The 
Lave of Admiralty 801-802) 2d ed. 1975) : Healy & Sharp, Cases ¢ Materials on 
Admiralty 28-29 (1975): Rogers, “Enforcement of Maritime Liens and Mort- 
sages", 47 Tulane L. Rev. 767 (1973) ). 

Section 1605(b) is not intended to deprive litigants of any substantive rights. 
but instead to provide a new method of enforcing maritime liens without seizure 
of vessels of foreign states. However, since donbts may reasonably nrise as to 
whether a claimant inay bring two “fm personam” actions to enforce a single cause 
of action. the present language of Section 1605(b) might be interpreted as depriv- 
ine a party injured in a maritime matter from bringing an in personam action 
under proposed Sections 1330 and 1605(a) even if all of the conditions for bringing 
such an action are otherwise fulfilled. 

The Committee proposes that Section 1605(b) be amended so as to remove 
any doubt that a claimant for damages arising out of A maritinve event may, like 
eny other claimant. bring an in personam action under the new long-arm pro- 
visions of the Bill. in addition to, or in lieu of, the more restrictive provisions of 
Section 1605(b), One way of accomplishing this objective wonld be to strike 
the peried at the end of snnsection (1) of Section 1605 and insert in lien thereof: 
“. Provided further, That nothing in this subsection (b) shall limit the right of 
any party to bring an action in accordance with other provisions of this chapter. 

We also propose 2 revision to Section 1609, In admiralty practice, as sanctioned 
by the Supplemental Rules for Certain Admiralty and Maritime Claims. there 
is a clear distinetion hetween arrest (a means of initiating an in rem action 
nzainst the vessel itself) and attachment (a means of obtaining security in an in 
personam action against an absent defendant (shipowner). (See FRCP. Adm. 
Snpp. Rules B11}, C3): Rogers, on. cit. sunrea at TES, 0.3). To avoid confnsion 
with respect to the general attachment provisions, we snggest thar Section 1609 or 
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i vi i g 1 rule of “im- 
the Anulysis thereof be revised to make it clear that the genera 
wmunity from attachment” of foreign states’ property includes immunity from the 
‘Process of “arrest” in admiralty practcie. 


Service of process (1608) ; 

Section 1608 sets forth service of process procedures with respect to foreicn 
‘states and then with respect to agencies or instrumentalities. The latter appear 
‘unexceptionable. The same cannot be said for the provisions with respect ie 
Toreign states, The procedures, which are exclusive and subject to existing an 
future international agreements, include: (1) Service according to agreement br 
the parties; (2) Service as directed by an authority of the foreign state in re- 
sponse to letters rogatory or requests; and (3) Service on the official in charge 
of foreign affairs in the foreign state, by any form of mail requiring a signed 
receipt. 

ieee three alternatives appear to be of somewhat limited use, the first be- 
Cause inclusion of service of process provisions in contracts aitects at most a 
limited number of potential cxses and the litter two because of the significant 
extent to which cooperation by officials of the foreign state is involved. 

In recognition of these limitations. a fourth alternative is provided. under 
which service can be effected through diplomatic channels under certain lim- 
ited circumstances, Under this approach, the Department of State would transnyit 
complaints against a foreign state only if such state uses diplomatic channels for 
Service upon the U.S. or any other foreign state, or if the foreign state has not 
previously notified the Secretary of State that it prefers that service nut be made 
through diplomatic channels. 

For the practitioner, the Bill thus offers assurance of service only for coun- 
tries which use diplomatie channels for service or which have not objected to 
use of such technique. There are, of course, ‘a significant number of countries 
which use diplomatic channels for service. particularly since the Department of 
State in 1961 requested that service on the United States for cases originating 
in foreign courts be effected exclusively in such manner. At present, such service 
is effected on the U.S. Government by the United Kingdom. France, Turkey, the 
U.A.R., Japan, Brazil, and others. Moreover, the eightecn states which sre six- 
natories to the European Conyention on State Immunity signed at Basel in 1972 
have provided for service of process on one another through diplomatic means. 

Notwithstanding that service of process could be effected on many of the more 
industrialized nations, it is reasonably clear that a substantial number—indeed 
probably a majority—of foreign states would have to be asked Whether they 
would object to future service through diplomatic means. \ foreign state desir- 
ing to avoid lawsuits in the U.S. thus would have a convenient means for escap- 
ing jurisdiction; indeed it is likely that the yery countries which wonld seek 
to avoid service of process by the simple act of objection would be the ones least 
susceptible to reasonably assured service of process under the alternative tech- 
nigues set forth in the Bill. Vhe concinsion is inescapable that the Bill would 
enable some foreign states to avoid the jurisdiction of U.S. courts. 

We question that service by diplomatie channels requires the consent of the 
foreign state. In S. 566 and LL.R. 3493, which were introduced in 1973. the 
Departments of State and Justice proposed, as one alternative, service by diplo- 
matic means, without consent or qualitication. Such an approach has toe virtue 
of simplicity, clarity, procedural certainty and, as noted abore, wide-spread use 
by other countries. This approach was eliminated in the 1975 proposal and re- 
placed by the arrangement previously deseribed in which diplomatic chanuels can 
be used only with respect to foreign states which either now engage in the prac- 
tice or do not object to its use, 

The Committee helieves that the substitution is not supported by precedent and 
eould well deprive prospective plaintill’s of a stdicial remedy in this country for 
actions for which the Kill would clearly deny iinmunity, 

Accordingly, the Committee believes that the Bill should be revised to permit 
service by diplomatie channels without the consent ot the foreign state. This 
could he accomplished by deletion of subsections A. B. and C in Section 1608 
(a) (3). There ire of course other ways in which the intended objective conkt 
be accomplished. and we would be pleased to work with the Subconunittee stat’ 
in any revision of this Section. 
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INTERNATIONAL Ficoxnomte Powicy Association, 
Washington, D.C... June 24, 1976. 
Hon, WaAtteR Flowers, 
Chairman, Subcommittce on Administrative Lar and Governmental Relations, 
Committee on the Judiciary, U.S. Honse of Representatives, Washington, D.C. 


Dean Mr. (HARMAN: Your subcommittee is considering H.R. 11815, au im- 
portant bill te clarify and improve U.S. law on the subject of rhe imumunity of 
sovereign states. As you know, it represents several years of work and refinement 
by the State and Justice Departmeuts and by the organized bar. The legzul com- 
munity is generally agreed thar the bill is workable and an improvement on exist- 
ing law and the 1973 bill, H.R. 3498, 

Although [ am also a lawyer, I am writing as head of an economic organiza- 
tion to support the bill beeause of its importance to the U.S. incerest in stable 
international economic relationships. 

‘he Internarional Economic Policy Association is a nouprotit research group 
established fn 1937 ro stmdy and make recominendations on international trade, 
investment, finaucial, balance of payments, taxation and resource issues. The 
members of the Association are a select group of inajor American tirms with 
extensive overseas experience and interescs which represent a broad cruss- 
section of American industry. 

From our perspective, this bill is important because of the inereasing teudeuey 
of governments abroad to conduct foreign business through stace trading orga- 
nizations, state-owned corporations, or directly through government ministries. 
In the event of a legal dispute with private firms coming under U.S, jurisdicrion, 
presently there can be doubt as to whether action is possible because the srate- 
owned firm may be able to utilize the defense of sovereign immunity. 

This trend is particularly evident in the area of raw materials and in cases 
of cartels. ‘Phe laternational Feonomie Policy Assoeiution has been scudying (he 
special problemuis of raw mutterials in foreign economic policy fur several yeurs, 
publishing various reports on this topic, including irs “politico-iegal aspeets” con 
whieh my paper for an Americon Society of Tnrernatiomal Law Symposium sp- 
pears in 24 “American Cuiversity Law Review” 1106). 

In the resource area, state-owned firms now predominate in the oil field in 
puny developing conntries: two of the new entrants on Fortune mazuzine’s list 
of the 50 largest industrial companies in the world, Petrobras and National 
franiun Oil Company are state-owned. National agricultural marketing boards 
are playing an increasing direct role iu grain (rade: in shipping, many developing 
countries are busing natiounl fleets which are operated as state monopolies: und, 
uf course, most international airlines have long Leen state-controlled entities. 

States are also becoming juvolved in the creatiou of indusrrial conglomerates 
which bny, sell, and invest in the U.S. and elsewhere abroad through companies 
such as Sonatrach of Algeria. Pertumina of Indonesia, or LV.P. of Venezuela. 
Moreover, the application of U.S. antitrust authority co collusive efforts of 
foreign governments via cartels which restrain trade affecting the United States 
tuay be jeopardized by broad interpretations of sovereign iuumnuity. 

The bill before your commirtee would formalize the restrictive view of sover- 
cign immunity—i.e.. that it can oniy be Invoked for publie acts whose nature is 
not “commmercial.”’ so that. in effect. state-owned firms are trented. as they should 
be. in the sume way as are all private firms with whom they deal and compete. 
tn our opinion, such treatment is long overdue, 

H.LR. 11815 also has two other important features. First, it would regzularize 
the determination of whether sovereign tmmunity can be appropriately invoked, 
hedging the determination in the courts on the basis of Clearly set out standards, 
thus moving this function from the State Depurtment where it was ofren handled 
ineonsistentiy and amected by foreign policy considerations. Second, it would 
regularize the service of process on foreign government entities, according U.S. 
citizens greater certainty that process can be served on state entities and juris- 
diction obtained over important commercial disputes. Ruactment of this legis- 
lation may. thus help ro de-poiitieize such dispures and advance the application 
of established legal principies te them, whieh seems important to the U.S, from 
a foreign policy as welj asx an economic standpoint. 

For these reasons. we snpport ELR. 11515 aud believe thar tts passage as soon 
as possible will be an importaut step towards adjusting our nation’s Jurisprudence 
ta presen day international cconoimic realities. 

Sincerely, 
Timorery W. STAN Ley, President. 
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THE SOVEREIGN IMMUNITY ACT or 1975 


(By the Committee on International Law of the Association of the Gar of the 
City of New York) 


The proposed Sovereign Immunity Act of 1975 (H.R. 11815) is a revised 
version of the 1)73 bill (8. 466 and H.R, $493) which had been returned to the 
Department of State for redrafting following committee hearings in the House, 
It incorporates many of the comments of bur assuciutions and practitioners 
with respect Lo the predecessor bill. ; 

This Comuniittee strongly supported the initial bill and the current revision 

justities ike support. Lhe proposed jegisiativn accomplishes the highly salutary 
result of removing from ihe State Department, and placiug with the judiciary, 
the responsibility of determining whether a claim of sovereign immunity should 
be sustained. By removing the question of soyeveign immunity from the political 
sphere and placing it with tbe courts, where it belongs, the State Department 
is relieved of a burden it is ill egnipped to bear and provides rhe private litizant 
With assurance that his claim will be determined under comprebensive rules 
-nund hefore a tribunal not subjecr to the daily exigencies of foreign policy.’ 
Further, the bill also sets up a somewhat complicated scheme for service vf 
process, including long arm service, for securing (2 perxondin jurisdiction over 
foreign slates. Finally, it permits regulated execution to enforce a judgment 
against specified classes of assets of a foreign state. 

Although excellent overall, the bill does contain imperfections and omissions. 
the correction of which would improve the resulting legislation, While fhe 
failure of Congress to adopt auy or all of the suggestions which follow wold 
noc affeer this Committee’s strong support of the bill, the Committee nevertheless 
urges that they be adopted in the iuterest of producing more effective legislation. 


I, HIGHLIGHTS OF THE BILL 


_ The reyiscd bill adopts the restrictive theory of sovereign immunity, ie. the 
immunity of a foreign sovereign is recognized with regard to public acts, bur 
net as to private or commercial uctivity. “Commercial activity” embraces boii 
a reguiar course of commercial conduct or a paruicuiar commercial transaction 
or act which has a substantial contact with the United States. 

Ihe bill conters on the district courts original jurissitetion over nonjury civil 
actions against a foreign state “with vespect to which the foreign state is not 
entitled to immunity” uuder the acr. Actions may be commenced in the siate 
courts, but subject to removal to the federal courts, ; 

“Poreign state” is detined to include a political suiidivision of a foreign staie 
or an agency or instrumentality of such state. Lhe latter includes entities a 
majority of whose shares are owned by a foreign state. 

dhe bill bars a grant of sovereign immunity to x foreign state where: (i) the 
foreign state has waived immunity explicitly or implicitly, irrespective of subse 
quenl unilateral attempts io withdraw such waiver; (ii) an action is Wasca 
upon a comnercial activily carried on by such state in the United States: Vili) 
tu netion is based upon an act performed in the United States in connection 
with a commercial activity of the foreign state elsewhere: (iv) an action is based 
upon an act outside the United States in connection with a commerci al netivity 
cL a loreizn siate outside the Uniled States, but where that act causes a direct 
effect in the ( nited States: (v) an action relates to rights in property taken in 
violation of international law and such property (or property exchanged ther 
for) is either present in the United States in connection with a commercial hae 
tivity conducted here by the foreign state or. where a foreign government as 1 ne 
or instrumentality owns or operates the property jn question such apenas oe 
instrumentality is engaged in commercial activity in the United States » (vi) 
acfion velates rm iImmovahie property located in the Wnited States or to Ieletifedts 
property located in the United States and acquired hy suecession or gitt: a tl 
(vil) én action Seeks money damazes for personal injury or damage to or lose f 
property resulting from the tortious act of omission of the foreign state or te 
official or empioyee acting within the scope of his office or employment excl 1 i 
ing. however. (a) claims based npon the exercise of or failure to exercise ane 


cretion, or (b) claims arising from certain intentional torts—mulicions prese- 


1 See, e.g., Jshrandtsen Vankers, Inc. v. President of /ndia, 446 FP. 241198 (94 Clr 1971) 
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cution, abuse of process, libel, slander, misrepresentation, deceit, or interference 
with contract rights. 

Immunity is denied a foreign state in admiralty cases, A plaintiff may place 
a maritime lien against a vessel or cargo of such state, based upon a commercial 
activity. The suit must, however, be pursued in personam, If the vessel or cargo 
is arrested at the behest of the plaintiff, the plaintiff is penalized by being for- 
ever barred from pursuing the cause of action, except where he can show he 
acted in ignorance of the fact that the arrested property was owned by a foreign 
state. 

Absent waiver, immunity is provided for a foreign state (but not its agencies 
or instrumentalities) in actions “relating to debt obligations incurred for general 
governmental purposes”. 

The bill permits counterclaims in an action brought by a foreign state, with- 
out dollar limit if the counterclaim falls within the no-immunity provisions of 
the bill, or arises out of the transaction or occurrence which is the subject of 
the pending claim. The bill codifles National City Bank v. Republic of China,’ by 
permitting maintenance of an unrelated counterclaim which does not seek relief 
in excess of the amount claimed by the foreign state. 

The complicated service of process provisions of the revised bill distinguish 
between service on a foreign state or political subdivision, on the one hand, and 
agencies or instrumentalities, on the other. As to the former, where no special 
arrangement for service exists between the plaintiff and the foreign state, service 
can be effected by delivering process with a translation in the language of the 
country concerned, as directed by an “authority” of such state, or by the clerk 
of the court sending process with translation to the person directing foreign af- 
fairs for the state concerned. However, service is not complete unless proof of 
service in the form of a return receipt is received within 60 days. Lacking such 
receipt, service may then be effected through diplomatic channels, but only in 
the limited instances where such service arrangements are reciprocated by the 
foreign state, or the state does not object to service through diplomatic chan- 
nels, or the action derives from the act of a diplomatic or consular representative 
of the state. 

Service on agencies or instrumentalities can be effected in the same manner as 
upon the foreign state; but the important additional methods of service on an 
otticer, general agent or statutory agent, or as directed by order of the court, are 
also made available. As with the predecessor bill, the present draft effectively 
eliminates attachment for jurisdictional purposes or as a provisional remedy, 
thereby depriving a private litigant of a presently existing remedy.’ 

in contrast, the ehances of collecting on a judgment against a foreign state are 
considerably enhanced by the attachment in aid of execution and execution pro- 
visions, particularly with respect to judgments against state agencies or instru- 
mentalities. Only diplomatic or consular property, property subject to the Inter- 
national Organizations Immunities Act, central bank property and property of a 
military churacter or intended for use by the military and under injlitary control 
are, in all events, sacrosanct. Absent waiver, the assets of a foreign state are not 
subject to execution, except where they are assets used for a commercial activity 
if: (1) the particular property was used for the commercial activity upon which 
the claims was based, (il) the judgment relates to property taken in violation of 
international law, (iii) the judgment establishes rights in property acquired by 
succession or gift. or which is immovable and located in the United States, or (iv) 
the property consists of rights of a foreign state under a liability or other insur- 
ance policy or the proceeds thereof. Additionally, property of agencies or instru- 
mentalities engaged in commercial activity in the United States is subject to 
attachment in aid of execution, and execution, whether or not used in connection 
with the non-lmmune activity on which the claim fs based, if the claim derives 
from its commercial activity, or a violation of international law is involved or a 
non-commercial tort has been committed. 


Il. COMMENTS ON THE BILL 


Notwithstanding this Committee’s enthusiastic support for the bill as drafted, 
it nevertheless recommends consideration of a number of suggestions which would 
improve the proposed legislation. 


3 T.S. 356 (1954). 
Speake soniant (Second), of Foreign Relations § 69 (1965). 
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(a) Jurisdiction.—Section 2(a) of the bill, amending 28 U.S.C., § 13830(a)— 
dealing with the subject matter jurisdiction of the court to hear sovereign im- 
munity cases—is couched conditionally so as to limit jurisdiction only to those 
cases where the foreign state “is not entitled to immunity”. Literally construed, 
the jurisdictional provision could be found to prevent a court from entering a 
binding final judgment sustaining a claim of sovereign immunity—that it could 
merely dismiss for lack of jurisdiction. However, the power of courts to determine 
their own competence, including factual matters incident thereto, has long been 
sustained. We therefore believe that a finding that sovereign immunity exists 
would bind the partics. It would, however, be helpful if the legislative history 
could make this clear. 

(b) Dejinitions.—The definitions in the current bill constitute a significant ex- 
pansion of the definitional provisions of its predecessor by adding definitions of 
the terms “agency or instrumentality of a foreign state”, “United States” and 
“commercial activity carried on in the United States by a foreign state”. All 
are refinements of, but consistent with, the philosophy underlying concepts in the 
original bill. 2 

Definition of ‘foreign state” to include politica] subdivisions, while at variance 
with the position of the Restatement * which bars immunity for “constituent units” 
and “political subdivisions”, nevertheless seems logical, According to the State 
Department memorandum accompanying the bill, “the term ‘political subdivi- 
sions’ includes all governmental units beneath the central government including 
local governments.” * In modern complex governmental structures, political sub- 
divisions, including municipal and regional governmental bodies, perform acts 
purely jure imperit in addition to those jure gestionis. Since this very distinction 
permeates the restrictive theory of sovereign immunity* which the proposed 
legislation embraces, it is appropriate that the immunity of political subdivisions 
be linked to the nature and quality of the act involved.’ 

(c) Eaceptions to State Immunity.—It is evident that the bill intends that the 
claim of sovereign immunity be raised as an affirmative defense by the foreign 
state.® Nevertheless, in form, sovereign immunity is codified as the general rule 
(§ 1604), with nonimmunity the exception. In the ordinary course, the burden 
of proving an exception in a statute is on its proponent.’ It would therefore be 
appropriate for the reports of the respective House and Senate committees to 
include clear language stating the intent of the Congress to place the burden of 
proving entitlement to immunity on the foreign state, notwithstanding the 
general rule to the contrary. In substance, the initial burden of going forward, 
as well as the ultimate burden of proof, would rest with the sovereign. Notwith- 
standing, where the sovereign sustains its initial burden, the burden of going 
forward would shift to plaintiff. The shifting burden is the general standard in 
litigation and should be reflected in the legislative history as haying been em- 
braced by the legislation. 

Similarly, the Congressional reports can further clarify the bill by expressly 
stating that the remedies contemplated by Section 1605(c), are all inclusive, and 
extend to specific performance. 

(d) Maritime Immunity.—Given the broad in personam jurisdiction over a 
foreign state which the bill provides, and the diplomatic irritation which in- 
evitably follows the arrest of a foreign vessel, the bil prohibits arrest or attach- 
ment in maritime actions. In order to give “teeth” to the prohibition, a plaintiff 


41d., § 67, But cf. Sullivan v. State of Sao Paulo, 122 F.2d 355 (2d Cir. 1941) ; Johns- 
Manville Int’l Corp. v. Insul-Fil Oo., 245 N.Y.S, 2d 14 (Sup. Ct. 1963). 

* Dep't of State, Section-by-Section Analysis accompanying the Bill proposing Foreign 
Sovereign Immunities Act of 1975, H.R. 11315, 94th Cong. 1st Sess. (1975) at 8 (herein- 
eo Section by Senor eee ; Rte nes 

See, e.g., Holoubek v. Unite ates, translated in U.S, Dep’t of State dispatch No. 
1189, May 25, 1961 (Austrian Sup. Ct. 1961), in which the following expression of the 
distinction between fure imperti and jure gestionig {s quoted; ‘Io act as a sovereign 
state means to appear in the exercise of sovereign rights. To enter into private agreements 
means to take a position equal to that of a private person.” The Austrian Supreme Court 
concluded: ‘Whether the act in question was an act under private law or an act of 
Sovereignty Can always be derived from the nature of the occurrence. that means from 
the intrinsic character of the act or the legal relation resulting therefrom.” 

7 Section 1603(b) contains a typographical error, “Agency and instrumentality” should 
read “agency or instrumentality”. The reference in § 1604 to “agreements to which the 
United States {s a party” should read “is or may become” a party. Sections 1608 and 1609 
ae eae ees {n this respect. 

e State Department Report so states. Section-by-Section Analysis, supra note 5, at 10 

° Sherman Int. Oo. v. United Statés, 199 F.2d 504, 507 (8th Cir. 1952): W : 
Schwartz, 88 F. Supp. 385 (W.D. Pa. 1950). : Ele C 
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who arrests a state owned vessel (unless he can prove he lacked knowledge of 
pris Mle at is penalized by being forever deprived of his in pace 

While the incorporation of an effective deterrnt may be laudable, the penalty 
seems draconian and bears no necessary relationship to the offense. A provision 
calling for substantial punitive damages could equally deter without the arbi- 
trary consequence of putting the plaintiff out of court. Indeed, a viable, and 
perhaps preferable, alternative could be the total elimination of arrest of state 
owned vessels in maritime cases. The provision, as presently drafted, in essence 
eliminates this remedy, with an exception for the benefit of the ignorant litigant. 
who must ultimately effect in personam service in any event. By inaking blanket 
provision against arrest of state owned vessels in all events, the trap for the 
unwary would be eliminated with no discernible countervailing disadvantage. 

Section 1605(b) (2) provides that notice of commencement of a suit must be 
given to the foreign state as provided in Section 1608 within ten days of service 
of process under Section 1605(b) (1) ; the law contemplates service of an order 
of arrest on the custodian of the vessel by a plaintiff who is unaware that the 
vessel or cargo of a forelgn state is involved. Since, by definition, the plaintitt 
lacks knowledge of ownership at the time of service, under (b)(2) such party 
has only ten day to learn of the true ownership and notify the sovereign under 
Section 1608. It seems more sensible that he be required to notify the sovereign 
within ten days of learning of its interest. 

(e) Claims Involving the Public Debt.—Foreign state immunity, under Section 
1606, extends to “any case relating to debt obligations incurred for general gov- 
ernmental purposes . . .”. with certain exceptions not here relevant. Under this 
language, it is possible a government may be immune, even with respect fo a 
public debt issue having a substantial commercial character, l.e., issued for the 
purpose of project financing. The preferable result can be achieved by amending 
the present language to limit immunity to “debt obligations undertaken by & 
foreign state for general governmental purposes, excluding any obligation under- 
taken in connection with a specific commercial activity.” 

(£) Service of Process.—Service of process on a foreign state under Sec- 
tion 1605(b)(2) may be effected by following the direction of an “authority” 
of the foreign state in response to letters rogatory, or by the clerk of the court 
dispatching process by mail, in accordance with the provision. However, the 
burden {ts placed upon plaintiff to determine “if service is reasonably calculated 
to give actual notice. . . .’ The latter places the unnecessary and unfair burden 
on plaintiff, in effect, to determine whether the foreign “onthority” or the court 
clerk is acting reasonably. Section 1805(b) (8) is similarly faulted. 

The bill, as drafted, is too restrictive in that it could result ina litigant being 
unable to effect any service on a foreign state. Under Section 1608(a), where 
service is effected by dispatch of process by the clerk of the conrt, service is 
not complete unless a signed receipt is received from abroad within 60 days 
of initiation of service. The Hikelihood of receipts not heing received from 
abroad is too great to be discounted. In such event, the litigant is relegated 
to alternative service under Section 1608(n)(3). Under the latter section, 
unless the foreign state has not notified the Secretary of State that it prefers 
service not be made through diplomatic channels. or the foreign state itself 
uses diplomatic channels to effect service, service cannot be made on the foreign 
state, except in the exceptional case arising out of an activity or act in the 
United States of a diplomat or representative for which sovereign immunity 
is not available. 

In these instances, only the legislation permits service through diplomatic 
channels, It is evident that the real possibility exists that many litigants could 
be out of court. An acceptable alternative would be the elimination of the mail 
receipt as & condition to the completion of service and the addition of a 
requirement that an informational copy be delivered to the ambassador or 
other diplomatic representative of the foreign state here. This procedure would 
not be inconsistent with Section 1 of Article 22 of the 1961 Vienna Convention * 
which hag been construed to prohibit service on a diplomatic representatire, 
since the copy delivered through diplomatic channels would not constitute serv- 
ice, but merely would be for informational purposes.” 
pe ae 

1 (1972) 23 U.S.T. 3227, T.I.A.S. No. 7502. 500 U.N.T.S. 95; see 71 Dep't of State Bull. 
438-59 (1974), calling attention to the Convention provision in this regard. 

iA similar problem could arise under § 1608(e) which requires that a foreign state 
be sent notice of a default judgment “in the manner prescribed for service of process * * * 
If the arrival of a return receipt fs rend in as & condition precedent to steps to enforce 
the judgment, the plaintiff could well be frustrated. See § 1610(c). 


76 


(g) Attachment and Execution.—The bill does away with prejudgment attach- 
ment.“ First, according to the drafters, it is no longer necessary 48 a means 
of securing jurisdiction, given the broad in personam jurisdiction conferred. 
Second, attachment for security purposes has been eliminated as a troublesome 
and embarrassing friction causing factor in diplomatic relations. This conciu- 
sion is buttressed by the premise that most foreign states will pay their judg- 
ments in any event. 

The rationale as regards the first point is only as valid as the premise on 
which it rests—the existence of broadly based in personam jurisdiction. Thus, 
it is particularly important that the legislation coufer broad jurisdiction. To 
this end, limitations such as that discussed above should be eliminated. 

The validity of the second basis will depend upon whether foreign states 
pay their judgments; and whether, if they do not, litigants are frustrated in 
enforcing their judgments as au consequence of the renuyal from the jurisdic- 
tion, while the litigation is pending, of property which would otherwise be 
subject to execution. 

While the Committee is uncomfortable with the elimination of this tradi- 
tional provisional remedy, it nevertheless is prepared to accept its elimination. 
However, it will urge reconsideration in the event thut experience under the 
provision indicates the wisdom of restoring some form of prejudgment 
attachment. 

Section 1610 breaks new ground in permitting attachment of certain foreign 
state assets in aid of execution, and execution against such assets. A broader 
right of execution is permitted against assets of agencies or instrumentalities. 

Restrictions with respect to execution against assets of the state appear to be 
reasonable, Insofar as the Section permits execution against property which 
“ig or was used for the commercial activity upon which the claim is based”, 
the legislative history should make clear that the language does not delimit 
the class of property subject to execution to that identified with the particular 
commercial transaction or act which gave rise to the litigation, but that it 
extends to all property used in the course of commercial conduct which incjudes 
the transaction in litigation. 

The mandate of subsection (c) that a reasonable period of time elapse follow- 
ing entry of judgment before attachment or execution may issue seems overly 
rigid for the accomplishment of its manifest purpose of affording the foreign 
state notice of the judgment and an opportunity to satisfy it. Cases may arise 
where the required hiatus is used by the state to remove assets from the juris- 
diction. Hence, the court should be given discretion fo waive the time proscrip- 
tion, at least with respect to attachment, whenever it has reason to believe 
that uSsets which would properly be subject to execution will be removed from 
the United States for the purpose of avoiding such execution. 

Immunity for the property described in Section 1611 is appropriate if the 
section is reasonably construed. Thus, the exemption of central bank property 
“held for its own account” should be strictly construed to limit the scope of the 
quoted language to assets held by the central bank in the exercise of its public 
function as a monetary authority. Thus, a central bank which issues letters of 
eredit in commercial transactions should not be granted immunity for its assets 
used for that purpose.* The legislative history should make ciear precisely whut 
is intended. 

One also wonders why the military is not given the same right to waive 
immunity as is granted central banks, foreign states and agencies anid 
instrumentalities. 

III, CONCLUSION 


It should he clear that notwithstanding the Committee’s suggestions to im- 
prove the Sovereign Immunity Bill, the bill, as it presently stands, is a giant 
step in the right direction, The delineated shortcomings, whether considered 
singly or in the aggregate, do not over balance the great contribution which 
the bill makes by bringing order, reason and objectivity to the troublesome 
subject of sovereign immunity. Indeed, they ure comments which raise technical 


“Tt 1s tronic that provisional attachment is belng abandoned at a time when the Privy 
Council, in finally accepting the restrictive view of state immunity, has permitted an 
vie Aig SARS os ETAT hoe owned commercial vessel. The Philippine 

moral (Appeal No. 13-1974), The Privy Counc, Nov. 6, 1U75 (s , The 
London Times, Nov. 11, 1975, at 14). LeU ete ARE SENS 

13The recent refusal of a central bank of an African enuntry to honor its letters of 
credit issued for purely commercial purposes dramatically illustrates the problem. 
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problems which are readily remediable by simple drafting changes. The Commit- 
tee therefore urges that the Sovereign Immunity Act of 1975 be enacted into law. 
Respectfully submitted. 
COMMITTEF ON INTERNATIONAL Law. 
Robert B. von Mehren, Chairman. Howard H. Bachrach. Benjamin 
Buseh, William G. Carter, David G. Gill, William F. Kennedy, 
Lillian E. Kraemer, Henry Clay, Judith C. R. Davies, Andrew 
* Freeman, Larry D. Johnson,** Richard U. Koppel, Philippe S. E. 
Schreiber, B. Ko-Yung Tung, Carl R. Aron, Charles N. Brower, 
Svdney M. Cone ITI, F. Allan Farnsworth, Frank Db. Gorman, 
Jerome Lipper, and David C. Searls. 


4% Mr, Johnson abstained from voting on this report, since he !s a member of the 
United Nations Secretariat. 


JURISDICTION OF U.S. COURTS IN SUITS AGAINST 
FOREIGN STATES 


FRIDAY, JUNE 4, 1976 


House or REPRESENTATIVES, 
Suscommirrre on ApMriNistratrvE Law 
AND GOVERNMENTAL RELATIONS OF TITE 
CoMMITTEE ON TITE JUDICIARY, 
Washington, D.C. 

The subcommittee met. pursuant to notice, at 10:14 a.m., in room 
2141, Rayburn House Office Building, Hon. Walter Flowers [chair- 
man of the subcommittee] presiding. — 

Present: Representatives Flowers and Moorhead. 

Also present: William P. Shattuck and Jay T. Turnipseed, counsel ; 
and Alan F. Coffev, Jr., associate counsel. 

Mr. Firowers. This morning we have a continuation of our hearings 
on ELR. 11315, to define the jurisdiction of the United States against 
foreien courts. This morning we have Mr. Cecil Olmstead, chairman 
of Rule of Law Committee and vice president of the Texaco Co. 

I welcome you to the subcommittee and to the hearing room which 
has a little bit of historical significance now. 

Please come forward and present your testimony as you see fit. 


TESTIMONY OF CECIL J. OLMSTEAD, CHAIRMAN, THE RULE OF 
LAW COMMITTEE, AND VICE PRESIDENT, THE TEXACO CO., AC- 
COMPANIED BY TIMOTHY ATKESON, COUNSEL 


Mr. Ouasreap. Thank you, Mr. Chairman. I am glad to be here 
under circumstances different from the historical significance. 

For the record, Mr. Timothy Atkeson, counsel for the Rule of Law 
Committee, is accompanying me this morning. I have served as past 
president of the International Law Association, which is a worldwide 

ody of international lawyers, professors, and judges. I am one of 
the authors of the American Law Institute's Restatement of the For- 
eign Relations Law of the United States. 

I am appearing here today in support of H.R. 11515 on behalf of the 
Rule of tas Committee. of which I am chairman. The Rule of Law 
Committee is made up of a group of senior attorneys and other repre- 
sentatives of American companies actively engaged in foreign com- 
merce and investment who seek to further fair treatment of such 
commerce and investment in accordance with established legal prin- 
ciples and to promote the development and role of international law. 
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The Rule of Law Committee supports H.R. 11315 as a constructive 
step toward greater due process and predictability regarding the difh- 
cult matter of foreign state immunity. The bill’s central concepts of 
placing decisions on immunity questions arising in commercial cases 
in the courts rather than the State Department, and of limiting the 
basis of claims for sovereign immunity, are in accord with the rule of 
law in this area. : i 

The great number of American private enterprises doing business 
with foreign governmental entities will benefit from this transfer of 
sovereign immunity questions in commercial cases to the courts. _ 

Enactment of this bill, which we think improves on the previous 
proposal submitted in 1973, should substantially reduce certain risks 
of doing business with foreign governmental entities, reduce costly 
litigation over immunity issues, and thus benefit the American busi- 
ness community as a whole. 

Ultimately, enactment of this bill should hasten the development of 
more widely accepted and appropriate international law rules in this 
area. 

I see five principal benefits that would flow from enactment of 
this bill: 

First, enactment of this proposal would constitute a significant step 
in placing private parties on the basis of nearer equality with govern- 
mental entities before the Jaw in commercial disputes. 

With the increasing advent of foreign governments and their 
entities upon the commercial and business scene, the retention of an 
immunity from suit for them in cases arising from commercial activity 
results in an inequitable advantage in comparison with private parties. 
It is long past time for this imbalance to be redressed. 

Second, the bill would place determinations of sovereign immunity 
in the judicial system, and thus terminate the practice of reliance by 
courts on State Department suggestions of immunity or lack thereof. 
Asa result. American parties would be able to rely upon the resolution 
of immunity questions in commercial cases by courts free from diplo- 
matic or political influence. Very importantly, this practice and jndi- 
cial decision would lead to a greater predictability in a very difficult 
area of law. 

Third, the bill would assist American parties in commencing litiga- 
tion against foreign governmental] parties on commercial claims by 

roviding in section 1608 a new statutory system for service or process, 
including a provision permitting parties to negotiate their own meth- 
ods for service, and a mechanism for “last resort” service on foreign 
states and their political subdivisions through diplomatic channels in 
certain circumstances. 

Fourth. the bill would assist American parties in maintaining litiga- 
tion against foreign governmental parties by establishing in sections 
1605-1606 the types of cases under which sovereign immunity may or 
may not be asserted in U.S. courts by foreign parties. : 

Basically, these rules would codify the “restrictive theory” of 
sovereign immunity which has been espoused—but not consistently 
adhered to—by the State Department since the 1952 Tate letter, : 

Stated simply, under the restrictive theory foreign governmental 
parties cannot now interpose the defense of sovereign immunity for 
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acts which are commercial in nature, such as purchase of American 
products, borrowing of money, leasing of property, hiring of con- 
sultants or agents, or investment in securities of an American 
corporation. 

ifth, the bill would assist American parties in recovering judg- 
ments by permitting post-judgment attachment and execution upon 
certain property of foreign governmental parties. Generally, under 
section 1610 of the bill foreign governmental parties would not be 
able to maintain immunity from execution after judgment in cases 
where they had not been allowed to maintain immunity from juris- 
diction over the claim giving rise to the judgment sought to be 
enforced. 

For the above reasons, we consider H.R. 11315 to be useful and 
sound legislation which will substantially regularize immunity deter- 
minations and greatly benefit U.S. parties doing business with foreign 
governmental entities. 

We have noted that, although the bill would permit post-judgment 
attachment and execution, it would prohibit in section 1609, with one 
very limited exception in section 1610(d), what we call “protective” 
attachment prior to judgment designed to prevent the removal of 

overnment assets from the court’s jurisdiction during litigation. 

Although the bill would, under certain circumstances, permit a 
U.S. party to execute on a foreign governmental entity’s property 
used for commercial purposes to satisfy a judgment, it would not 
permit the U.S. party to attach that property during the litigation 
ultimately resulting in the judgment. Of course, a foreign govern- 
mental plaintiff could under general procedural rules secure protec- 
tive attachment against a private entity. 

Under existing law in a number of States, including New York, 
such property is subject to “protective attachment” during litigation. 
There is some ground for concern that the org might be removed 
from the U.S. any time prior to entry of that judgment, in which 
case the new rights to execution on the property provided in the bill 
could be seriously impaired. 

I want to emphasize the “could be” nature of that statement. Be- 
cause of the bill’s other merits we are not urging at this time retention 
of protective attachment procedures if this should endanger enact- 
ment. Should experience show that removal of assets to frustrate 
judgments against foreign governmental entities is a problem, we 
are confident Congress would reconsider this matter. 

We have three points which in our view should be dealt with in 
your report: 

First, it is evident that the bill intends that any claim of sovereign 
immunity must be raised as an affirmative defense. However, since 
the bill is phrased in section 1604 to make sovereign immunity the 
general rule. with nonimmunity the exception, foreign overnmental 
defendants may make the argument that the burden o proving an 
exception in the statute is on its proponent. It would therefore seem 
appropriate in your report to state the intent of Congress, and I think 
it was also the intent of the executive branch, to place the burden 
of proving entitlement to immunity on the foreign state which has 
itself invoked the defense, notwithstanding any general principle of 
statutory construction to the contrary. 
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Second, the bill’s venue provisions in section 5 on where suit may 
be brought could be read to require that, where jurisdiction is based 
only on the waiver of sovereign immunity by a foreign state or politi- 
cal subdivision thereof, venue would lie only in the District of Colum- 
bia. For example, if a suit were brought by a New York plaintiff, 
and if the only basis for jurisdiction over the foreign governmental 
defendant were defendant’s waiver of sovereign immunity, then sec- 
tion 5 of the bill might be read to sugyest that the suit could be 
brought only in the District of Columbia. Sheep. 

This result would increase the cost and difficulty of litigation for the 
New York plaintiff and burden the docket of the U.S. District Court 
for the District of Columbia. : Ff 

A close reading of the section-by-section analysis accompanying H.R. 
11315 suggests that the drafters of the bill did not intend this result. 
The drafters appears to take the view that the traditional right of a 
defendant to waive objections to venue in any judicial district would 
remain, notwithstanding the provisions in this bill. Unfortunately, 
the section-by-section analysis does not make this apparent intent of 
the drafters clear. We therefore would propose that your conmittce 
report make clear that a foreign governmental entity may waive objec- 
tions to venue in any U.S. court by such language as the following: 

As with other provisions in title 28 USC, venue under the new section 1391(f) 
could be waived by a foreign state to permit suit in any judicial district, such as by 
concluding an agreement to waive objections to venue, or by failing to object to 
improper venue in a timely manner. See Rule 12(h) (1) Fed. R. Civ. P. 

Third, we think it would be helpful if your report would make clear 
that the removal of the sovereign immunity bar to certain suits involv- 
ing expropriations in violation of international law in section 
1605(a) (3) is intended to remove the related bar of the act of state 
doctrine in these cases. 

With respect to the first clause of this provision, dealing with ex- 
Propusted property or the proceeds thereof in the United States, 

ongress has already removed the act of state defense in the “Sabbatino 
amendment” to the Foreign Assistance Act [22 U.S.C. § 2370(e) (2) ]— 
absent an express executive branch statement that foreign policy inter- 
ests require application of the doctrine. The report should confirm 
that your intention is the same with respect to suits covered by the 
second clause of section 1605(a) (3)—where a foreign governmental 
agency or instrumentality which owns or operates expropriated U.S. 
propery engages in commercial activity in the United States. 

The Legal Adviser of the State Department has recently—in a 
letter appearing as Appendix 1 to the Supreme Court’s opinion in the 
Dunhill case, No. 73-1288, October term, 1975, decided May 24, 1976— 
stated authoritatively that: 

[Foreign relations considerations do not require application of the act of state 
doctrine to bar adjudications [i.e. adjudications in U.S. courts] under interna- 
tional law. 

In this same connection you should consider confirming that the 
international law standards applied in these cases are those requiring 
prompt, adequate and effective compensation and that takings which 
are arbitrary or discriminatory in nature are not entitled to any effect 
in the United States. 
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We reiterate our strong support for the bill. I know that it is useful 
for you to Know that, in addition to the endorsements you have of 
this bill from the administration and bar groups, our group in the 
business community believes this legislation is highly desirable. 

Mr. Chairman, members of the subcommittee, and subcommittee 
staff. I will be pleased to respond to any questions you may have. 

Mr. Frowers. Thank you, Mr. Olmstead, and thank you for your 
comments snggesting clarifying language in the report. I think we 
wili certainly take all of that under advisement and no doubt it will 
prove useful. There has already been a great deal of testimony before 
the committee concerning the sharp increase in the volume of trade 
between American companies and foreign states. 

From your practical experience and of your company, can you tell 
us what is the nature and extent of any litigation that might be result- 
ing from the increase ¢ 

Mr. Oussre.n. Well, I think that it is difficult to give the numbers 
on that. We know that there is a tremendous amount of litigation in 
the courts involving, say, vessels which are owned or chartered by for- 
eign government shipping entities. 

f the law of the United States were to permit access to the courts. 
against foreign states or their commercial entities in commercial type 
actions, then takeovers by governments, either by agreement or other- 
wise, of production of mineral resources will undoubtedly give rise 
to disputes and litigation since the production will be exported to the 
United States. 

Banking activities have given rise to a variety of claims against 
foreign government commercial entities; obviously if the law and pro- 
cedure of the United States were of greater certainty banking institu- 
tions would increasingly submit these claims for determination under 
the rule of law. 

Mr. Frowenrs. Let’s look at the members of the Rule of Law Com- 
mittee. Do you have any estimate of how often or how many times— 
or what is pending now in connection with your committee members? 

Are they in court all over the place? Would this bill, if it were law, 
be of pic benefit to them in the situations they find themselves 
now in? 

What I am trving to get at is are we dealing with an abstract prin- 
ciple that is good textbook fodder or are we dealing with something 
that really has some down to earth nuts and bolts to it for American 
citizens or corporate citizens? 

Mr. Ouastean. You are dealing with something of a very practical 
nature, Mr. Chairman. Without dealing with specific pieces of litiga- 
tion but just general areas in which we know there is quite a lot of 
litigation or potential litigation, the banking members of our com- 
mittee conduct almost continual litigation involving foreign govern- 
mental lending by United States interests. 

These two banks on our committee are, I would say, among the most 
prominent in the United States in arranging or making or participat- 
ing in loans to foreign governmental entities. 

Mr. Frowenrs. Or anything else? [Laughter. | 

Mr. Ormstean. So, there is in that area quite a bit of litigation. T 
know that both Bethlehem Steel and General Electric have large yol- 
umes of sales of machinery and equipment to foreign governments. 
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Bethlehem of course is a large builder of ships in addition to the more 
traditional products of Bethlehem with which we are all familiar. 

General Electric is a broad-based producer of equipment, and ma- 
chinery for export, frequently to foreign governmental entities. I ee 
not aware of the precise state of litigation that arises out of all that 
business but the nature of the beast being what it is, there is certain 
to be some. , F ; ‘ : 

Mr. Frowers. Do you perceive of specific circumstances or situations 
where this legislation would be applicable and helpful ? ; 

Mr. Outmsrzap. No question about it. I might ask Mr. Atkeson if 
he has anything to add to this. 5 

Mr, Arxeson. Well, they are not represented in our group but the 
American agricultural exporters—the grain trade—are, of course, 
depending on harvests abroad and are sometimes heavily engaged in 
sales to India, China, and Russia, places whore the trading is likely to 
be with a state trading industry. ; : 

Mr. Otmsrean. This is a real problem. Today, going to court in the 
United States with a government defendant is an “iffy” business. 

Mr. Frowers. In the provision for various alternative means of 
Service in the bill, do you think that first of all they are practical and 
second do they comport with practice generally in foreign courts? 

Mr. OrsstTzap, Without posing as an expert on comparative pro- 
eedural rules and regulations, which I am not, generally spealang, 
civil law countries provide for much more extensive procedures for 
service of process on an in personam basis than do common law courts 
or common law jurisdictions. 

Certainly the Council of Europe’s Convention on State Immunity, 
which is out for ratification among most of the European countries 
does adopt a civil law. in personam, long-arm means of service to 
acquire personal jurisdiction, broader as I understand than that per- 
mitted under this proposed legislation. 

I don’t see that this really goes beyond anything that I am aware of. 
Again, I am not posing as an expert on this. 

Mr. Frowers. I thank you for that answer. I yield now to my dis- 
tinguished colleague from California, Mr. Moorhead for any questions 
he might have to ask. 

Mr. Mooruran. Thank you, Mr. Chairman. 

You referred to the fact that there is no way to attach property 
prior to judgment. Are vou having difficulties collecting judgments ? 

Mr. O_msteap. T don’t want to say that we are because at the present 
time when one obtains jurisdiction against a foreign government or 
its entity, the most likely way to do this is by attachment of property. 

So the issue isn’t presented in the same way it would be if this bill 
were to become law, because here vou would not acquire initial juris- 
diction through the attachment of property subjected to the court’s 
process. 

On the other hand, vou would do it through the method of service 
which we were just outlining, which is an in personam means. The 
issue you have raised here is a very pertinent and important one. It 
1s a tradeoff, in a sense, between trying to obtain jurisdiction through 
attachment of property found in the jurisdiction for a more regular- 
ized system of in personam service. 
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I don’t think one can really, as I have said in my statement, fore- 
cast what the result might be until there is some experience under the 
bill. We would certainly be prepared to accept the tradeoff and see how 
it works. 

Now the other thing is that one of the great advantages of this bill 
is the phar = for a regularized system of obtaining satisfaction of 
the judgment by exeeution on property of » foreign state or its entity 
used in commercial activities in the United States. 

That is a great advantage. ‘Today, even if you get a judgment and 
even if the property has been attached, there is a serious question as 
to the ability to secure execution. 

Mr. Moorreap. I also noticed that vou commented that legislation 
of this kind is necessary in order to put vou on a more even basis with 
governments. Businesses never have been on an equal basis in most 
areas in the courts with governments hecause of sovereignty and other 
things of that sort. You feel this would bring you back to the point 
where you would have less risk doing business with other countries ? 

Mr. Ovmsrrap. By all means, yes, sir. 

Tam sure, Mr. Moorhead—you know this sovereignty immunity con- 
cept las an ancient history in international affairs, It was originally 
a sort of “vou-seratch-my-back, I-will-scratch-your-back” situation 
among sovereigns. And it dealt with matters which were purely gov- 
ernmental or imperial in nature. 

Now, we have seen, over time, governments continuing to move into 
what might be called business or commercial activities, and this 
original sovereign immunity has been extended to include business or 
commercial activities. 

The result has been to place private business in an unfair position 
because certainly the private parties are subject to suit by the foreign 
governmental entity. 

Mr. Mooryeap. If we included a protective judgment, how Jon 
would assests be tied up, years and years, or 2 brief period, or what? 

Mr. Oumsreap. I don’t think there is in the United States Code a 
provision on protective attachment. The United States Code refers the 
matter to the state law of the forum. For example, protective attach- 
ment in a Federal court in New York is secured by reference to New 
York law on protective attachment. 

Now this can only be seecured—there is no absolute right to protec- 
tive attachment—only on a showing to the court that there is a real 
danger of removal of assets in order to prevent satisfaction of the 
judgment which the plaintiff might obtain. 

Such attachment is not an automatic right anywhere that I am 
aware of. There must be a showing sufficient to the court that there is 
a danger of the frustration of any judgment that might be ultimately 
received. 

If a plaintiff in any type of a civil case against a defendant, govern- 
mental or private, were able to satisfy the court that there was a dan- 
ger of removal of assets for the purpose of frustration of judgment, 
then as long as that situation prevailed, as long as that danger pre- 
vailed. then the court woukld maintain its attachment of the assets. 

Mr. Moorueap. Well 

Mr. Otmsteap. A bond conld also be up for the satisfaction of 
judgment and the assets would be released. 
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Mr. Moornxav. Do you think rule 4 of the Federal Rules of Civil 
Procedure should be amended to reflect the changes made in section 
1608 ? 

Mr. Ormsrzap. May I hear that again? 

Mr. Moorneap. Do you feel that rule 4 of the Federal Rules of 
Civil Procedure should be amended to reflect the changes that are 
being made in section 1608 under this legislation ? 

Mr. Ouststrap. May I have a momen to discuss that question 4 

Mr. Moorneap. Certainly. : : 

Mr. Arxxson. I think that question is worthy of a written answer. 

Mr. Moorueap. It has been mentioned by some that we perhaps 
should be amending this rule rather than changing the law under this 
bill. 

Mr. Oumstxap. All right, sir. I am sorry. I get the question now. It 
is whether it should be handled by this rule rather than by new 
legislation. 

Mr, MoorwEapn. Whether we should do both if we do one and effec- 
tively whether changing the rule would not suffice better than the 
legislation, : 

Wo Outmsreap. I think probably the substantive aspects of this de- 
serve, without question, separate legislation; that is, the limitations 
upon sovereign immunity institute a substantive matter. Adoption of 
the restrictive theory, it seems to me, deserves separate legislation. 

The procedural aspects, the methods of service and so on could be 
handled as you inquired about with respect to amendment of the Fed- 
eral rules. I don’t think in the final analysis that it makes a great deal 
of difference which route one takes to get to Jerusalem or wherever 
one is going so long as you get there. 

But I do think there are aspects of this bill which should be in 
separate legislation. 

Now as to purely procedural matters, I can see that the rules might 
be amended in a way that would pick up certain sections of the bill. 

Mr. Moornuap. There is some wording in some of this legislation 
that I have been a little bit concerned about, sections 1604, 1608, and 
1609. The bill states that the immunity of foreign states recognized by 
this bill is subject to existing and future international agreements. 

Is not this not a delegation of tremendous authority by the Congress 
to the executive or whoever might be entering into these international 
agreements ? 

Mr. Otmsreap. As I read that, Congressman Moorhead, I would 
say that is a recognition of the existing constitutional situation. Arti- 
cle VI, the Supremacy Clause, renders treaties on the one hand, and 
acts of Congress on the other; cach the supreme law of the land. 

Now, where I think you might fall into interstices on this might be 
with a treaty that deals with the aspects of sovereign immunity in a 
general way. It seems to me it would take an act of ‘ongress to imple- 
ment it because it does involve the judiciary which the Congress has 
sole constitutional authority. 

So I never thought that any international agreement could, say, 
change constitutional aspects of due process of law. 

Mr. Moorneap. It is not likely to. 

Mr. Oumsteap. I don’t think the Constitution authorizes that, I 
think the prohibitions in the Constitution against the Federal Govern- 
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ment taking specified action applies to any procedure whereby it might 
take action. : 

Suppose this bill became law and later you had a treaty that dealt 
with service of process in a way different from the statute. I think it 
would take an act of Congress for the judiciary to follow these changes 
in law relating to service of process. 

I don’t think that would be a good idea. I don’t think we want special 
rules of procedure with 150 countries. 

Mr. Moorsreap. I think the point, however, is, of course, we know 
that because of the constitutional authorities, the rulings of the court 
on executive agreements, and treaties, and so forth, that that can take 
preeminence over statute. But when we put this into the law, what we 
are really, really, saying is, well, it is okay with Congress if the gen- 
eral pattern we have set forth here is changed. 

We are not claiming that this is the way to do the thing. This is the 
way we will do it except whore the executive department wants to go 
another way. I just think that it is asking for something which may 
be very true, very possible but which is condoning in advance unknown 
things if these are future agreements we are tallcin about. 

Mr. Otmsreap. I think the Council of Europe’s Convention on State 
Immunity now being reviewed by various European countries, as far 
as I know, certainly in the case of Britain, requires even of that Con- 
vention implementing domestic legislation to carry it out. 

I would think the same would be true in this country. This might be 
an appropriate matter to deal with in your report, sir. If it would be 
helptnl. we would be glad to discuss the provisions of the report with 
the staff. 

Mr. Moormeap. Thank you very much for coming this morning. 

Mr. Frowers. Does staff have any questions to address to these 
gentlemen ? 

I think we have covered everything. Thank you very much for being 
with us. We will confer with you later if there are some questions 
about the report. 

Mr. Onstsreap. Thank you very much, Mr. Chairman. 

Mr. Arxeson. Thank you, Mr. Chairman. 

Mr. Frowers. Our next witness is Mr. J. Roderick Heller, an attor- 
ney from Washington, D.C. If you would come forward, we will be 
delighted to hear from you in connection with this subject matter. 
Please proceed as you see fit, sir. 


TESTIMONY OF J. RODERICK HELLER, MEMBER OF THE DISTRICT 
OF COLUMBIA BAR ASSOCIATION, PARTNER IN THE WASHING- 
TON, D.C. LAW FIRM OF WILMER, CUTLER & PICKERING, AND 
LECTURER AT GEORGE WASHINGTON LAW SCHOOL 


Mr. Hetuer. Thank you, Mr. Chairman. 

My name is Roderick Heller. I am a member of the District of 
Columbia Bar and a partner in the Washington law firm of Wilmer, 
Cutler & Pickering. i, am also a lecturer at George Washington Law 
School, teaching a course entitled, “Legal Aspects of International 
Business Transactions.” ‘ 

I appreciate the opportunity to appear before the Subcomunittee 


today. | am not here as a representative of any committee or group but 
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as a private practitioner wishing to express my personal views in sup- 
port of the proposed legislation. ; ; ; 

Since 1968 I have been engaged almost exclusively in representing 
the United States and Canadian corporations with respect to their 
investments abroad. In that capacity I have not only participated in 
negotiations, and to some extent litigation, with foreign states, but 
have also been involved in appraising the extent to which contractual 
provisions with foreign states can be enforced. é 

Chairman Flowers asked the previous witness whether this bill 
would have a nuts and bolts effect on the business affairs of the United 
States citizens and corporations with foreign powers. 

I would like to stress a factor or feature which I would regard as 
important, and that is the extent to which it will assist potential liti- 
gants and their counsel in appraising the effective contractual provi- 
sions, the extent to which negotiations can take into account the hkeli- 
hood that a foreign state party could be subject to suit in the United 
States and have those specific contractual provisions enforced. 

I submit that this type of predictability is as important in negotia- 
tions as in litigation. The proposed bill has been analyzed in detail in 
the section-by-section analysis. In light of that review—and the sub- 
missions by previous witnesses—I will not consider in detail the vari- 
ous changes to present law contemplated by the bill. Instead I will 
disenss only one question—whether private plaintiffs will benefit from 
the bill’s principal feature, under which exclusive jurisdiction over 
sovereign Immunity questions is conferred on the courts. 

‘Yo make my position clear from the outset, I strongly endorse the 
transfer of exclusive jurisdiction over sovereign immunity determina- 
tion to the courts. Elimination of the Department’s role will reduce 
political friction in U.S. dealings with foreign governments, will be 
fairer to litigants and will result in a more coherent and predictable 
body of doctrine. 

It is from the perspective of the private litigant that the importance 
cf the latter two consequences—fairness and development of a coherent 
doctrinal basis—become apparent. 

In judicial decisions since 1952, the courts have consistently deferred 
to the position taken by the Department of State with respect to sov- 
ereign immunity, even in cases in which the Department has made 
its determinations based on its perceptions of diplomatic need without 
regard to the principles of the Tate letter. 

This deference—and the procedures used in State Department deter- 
minations—negate the concept of procedural certainty upon which 
private practitioners and their clients rely. 

In at least two major respects the present system is seriously defi- 
cient and reduces the degree to which private litigants can appraise 
their course of conduct vis-a-vis foreign states. 

First, the Department of State plays a role with respect to sovereign 
immunity determinations in only one case—when the foreign state 
requests them to do so. A private litigant able to obtain initial juris- 
diction over a foreign state is thus in a position of uncertainty as to 
whether his claim will ultimately be decided in court—where the rules 
are reasonably familiar and must meet certain due process standards— 
or inthe Department of State, where, as discussed below, the rules are 
quite different. 
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Moreover, if the matter is referred to the Department of State, the 
private litigant is faced with the possibility that the foreign state may 
attempt to interject political issues unrelated to the particular case, 
and in a manner and at a time beyond the control of the private party. 
In sum, for the private litigant the present system odes uncertain 
the forum, the manner and indeed, the very issues on which his claim 
will be decided, 

Second, officials of the Department of State have acknowledged that 
the Department’s role dictates some form of participation by the par- 
ties themselves in the determination of sovereign immunity questions, 
As many of you are aware, there is an informai hearing at the Depart- 
ment, with opportunity presented for submission of briefs and oral 
arguments. 

Yo one would argue, however, that the procedure meets due process 
standards. There is no full presentation of evidence and no nght of 
cross-examination of witnesses. Perhaps more fundamentally there is 
no right to review the State Department documents which provide the 
basis and reasons for the final determination, 

These procedures—or rather the lack thereof—raise serious ques- 
tions of fairness and due process. As noted by Judge Wisdom now in 
a recent decision, however, the Administrative Procedures Act does 
not provide for judicial review of the Department’s determination. 

I am not suggesting by these comments any criticism of the De- 
partment of State. Indeed the introduction of at least some modicum 
of procedural due process reflects an awareness within the legal ad- 
viser’s office of the need to be as fair as possible in the conduct of the 
proceedings. 

Nevertheless, the nature of the process—and the character of politi- 
eal considerations which the foreign state may choose to introduce— 
leaves the State Department in a position in which it cannot render 
private litigants any greater rights than those now afforded. 

By conferring sovereign immunity determinations exclusively on 
the courts, the abet dae legislation would eliminate the deficiencies 
noted above. For the private litigant, I see no disadvantages to the 
change. Moreover, although the Government’s witnesses are now in a 
better position to assess the matter, I see no disadvantages to the 
Department of State. i : ; 

Hs present, the Department spends significant time on essentially 
legal matters which the judiciary is much better equipped to resolve. 
The Department can only act when cases are thrust upon it by the 
foreign state and is thus forced immediately into a reactive posture 
without real control over the timing of the case. ; 

Most importantly, the Department is forced to consider the case 
within the framework of the issues posed by the foreign state, which 
might well believe it desirable to politicize what might otherwise be 
commercial transactions. et 

It has been urged that the Department needs the flexibility of the 
present system in order to deal with political or diplomatic problems. 
This is simply not persuasive. First, as related above, the actual way 
in which sovereign immunity decisions are made by the Department 
reveals the lack of flexibility in the present system, and the lack of 
flexibility in the Department. 
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The Department confronts issues not of its making at times and in 
ways outside its control. Second, the Department has a number of 
other options available to deal with a given problem. Third—and a 
point which I submit deserves ee eae: alleged flexibility would 
be achieved at the expense of U.S. private parties, hardly in this in- 
stance the appropriate parties to charge for alleged diplomatic 
advantages, : 

I would like to briefly respond to Congressman Moorhead, his ques- 
tion regarding rule 4. In assessing the extent to which foreign states 
may be brought within the jurisdiction of the U.S. courts, the courts 
themselves have been confronting serious problems regarding services 
of processes under existing law. 

At least several courts have decided that rule 4 of the Federal rules 
simply does not provide a basis under which foreign states may be 
brought within jurisdiction. q 

Yet in a very imavinative way at least several courts, one, the Dis- 
trict following the lead of a New York circuit decision, second circuit 
decision, decided that rule 88 which allows the district courts to fashion 
their own rules provides a vehicle by which services of process in non- 
traditional manner would be arranged. 

The proposed legislation would in effect end that and the uncer- 
tainty it engenders. I don’t believe there is a need to amend the Fed- 
eral rules. I think this legislation particularly the service of process 
provisions of 1608 even though I have some problems with some of 
them are required and represent significant improvement over the 
present act. 

I again want to thank the subcommittee for the opportunity to ap- 
pear here this morning and reiterate my support for the bill. 

Mr. Frowrrs. Thank you Mr. Heller, for your statement. I think 
you have very citectively answered some of the questions that arose 
yesterday when another Washington lawyer presented his side of the 
case. 

Mr. Hetter. Washington lawyers sometimes differ. 

Mr. Frowers. Well, that is good to hear. I am particularly drawn 
to your third point which I think does deserve emphasis on page 6, 
that the so-called flexibility the State Department has under any pres- 
ent practice, if it is flexibility, is achieved at a price that is paid by 
some individual citizen or corporation. That is not the way this Gov- 
ernment does business and it is not the way we oucht to do business. 

I applaud that_example. I have no questions, sir. I yield to the 
gentleman from California. 

Mr. Moornrap. I wanted to ask you a question that really is not 
based on your testimony but which you might be able to give me 
an answer for. 

On page 16 and 17 of the bill, it refers to exceptions to the im- 
munity for attachment or execution. Except where there is a waiver 
or otherwise, the property that is available for execution. the property 
is or was used for commercial activity upon which the claim is based, 
is that going to be adequate, do you think. in protecting the rights of 
the plaintiff? 

_ Mr. Hextrr. I find it somewhat difficult to assess fully the likely 
impact of the provisions in section 1610 and the other provisions 
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pr because I believe so much would be left to the interpretation 
of the courts themselves of these provisions. 

In many respects, one of the deficiencies of the present system is 
that you are not—you do not have developing a coherent doctrine 
regarding pe na of this kind because of the interpolation of the 
role of the State Department. 

Tt i a turn to your point No, 1, I think as lawyers we all 
recognize that lawyers ae argue that there has been a waiver or 
an implied waiver if not an explicit one in many circumstances. 

The extent to which a State may agree to certain provisions could 
be used by counsel as an argument that there has been waiver perhaps 
in connection with an attachment, perhaps more importantly in other 
i a of the bill. I think the courts will, over the years, as this 
aw is interpreted, develop a body of doctrine. 

Second, the exception to the property if the property is used for 
commercial activity, I suggest would be subject to similar expansion. 
I believe the law probably is sufficient. It has been the subject of such 
extensive review not only by the Departments of State and Justice 
but by bar groups throughout the country and practitioners that I 
would be willing to accept the judgment of all those who have re- 
viewed it that it 1s sufficient. 

Mr. Moornmeap. There is a slightly different test on page 18: 

In addition to subsection (a), any property in the United States of an agency 
or instrumentality of a foreign state engaged in commercial activity in the 
United States shall not be immune if the judgment relates to a claim from 
which the agency or instrumentality is not immune by virtue of section 1605 
(a) (2), (8), or (5) or 1605(b) of this chapter, regardless of whether the 
property is or was used for the activity upon which the claim is based. 

There seems to he a double standard. 

Mr. Hetrer. That reflects a pattern throughout the bill in which 
agencies and instrumentalities have been regarded inherently as 
engaged in commercial activities and thus should be subject to suit 
to a greater degree than the foreign government. itself. 

Mr. Moorueav. Thank you very much for coming, Mr. ITeller. 

Mr. Frowrers. Thank you, Mr. Heller. I appreciate vour testimony. 

Next we have Mr. Michael Marks Cohen, attorney from New York 
City. He is connected with the Maritime Bar Association and we 
welcome yon. sir. We will be delighted to hear your testimony as you 
see fit to deliver it. 


TESTIMONY OF MICHAEL MARKS COHEN, ATTORNEY, NEW YORK, 
N.Y. AND CHAIRMAN OF THE COMMITTEE ON MARITIME LEGIS- 
LATION OF THE MARITIME LAW ASSOCIATION OF THE UNITED 
STATES 


Mr. Conen. My name is Michael Marks Cohen. I_ am a member 
of the Bar of the State of New York and I practice admiralty law in 
New York City as a partner in the firm of Burlingham Underwood 
& Lord. 

Mr. Frowrrs. Excuse me. Do you have a copy of your statement? 

Mr. Cortex. I do not. The press of business made it impossible for 
me to reproduce this. I was going to suggest that if these hearings are 
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published, then perhaps I might have an opportunity to edit the 
remarks so I can add the citations which I feel badly about? 

Mr. Frowers. I will ask staff to give you that ae 

Mr. Conen. In addition, I am a lecturer in law at Columbia Law 
School where I teach the course in admiralty law. For the past 2 
years, I have had the privilege of serving as chairman of the Com- 
mittee on Maritime Legislation of the Maritime Law Association of 
the United States. 

In that capacity I am present today, in response to an invitation 
from your subcommittee counsel, to testify in favor of H.R. 11315. 
At the outset, I would thank the subeommittee on behalf of the 
Maritime Law Association and its Committee on Maritime Legislation, 
for this opportunity. 

The Maritime Law Association is an organization of 1,875 ad- 
miralty lawyers in active practice at major ports on the senacoasts, 
Great Lakes, and inland rivers in the United States, including Alaska, 
Hawaii, Puerto Rico, and the Canal Zone. 

The association, a member of the Comite Maritime Internationale, 
is more than 75 years old and it meets in national convention twice 
a year. 

The continuing work of the association between conventions is 
carried on by 18 standing committees, including the Commitee on 
Maritime Legislation, which consists of 28 admiralty lawyers from 
all over the country. 

The Committee on Maritime Legislation first became aware in the 
fall of 1973 of the predecessor of the present bill, which was H.R. 
3493, 93d Congress, and since that time it has worked very closely 
with the Office of the Legal Adviser. ‘ 

It is my understanding that the State Department intends to sub- 
mit to the Congress all of the comments it has received from my 
committee, as well as other organizations, in connection with drafts- 
manship and other minor problems that require attention in the 
present bill, H.R. 11315. 

Accordingly, my remarks today will be addressed solely to the 
mateptel changes in the law which enactment of this bill would bring 
abont. = 
_ The doctrine that a sovereign may not be sued without its consent 
is of ancient origin and is derived from the maxim rex non protest 
paccare—“the King can do no wrong.” 

An excellent history of this doctrine may be found in Prof. Joseph 
Sweeney’s 1963 policy research study for the State Department en- 
titled “The International Law of Sovereign Immunity.” 

Although the United States first gave a general consent to snit 
for certain contract claims against it in the Gonrt of Claims Act of 
1855, 10 Stat. 612 the broadest waivers of sovereiom immunity for 
both contract and tort claims were given in the Public Vessels Act 
and the Suits in Admiralty Act, which were enacted during the 1920's 
and pertained solely to admiralty causes of action. is 

After World War II, the Congress finally extended its consent to- 
suit for tort claims generally in the Tort Claims Act? 


248 1).8.C. §§ T41 et seq.. 781 et seq. 
7.28 U.S.C. §§ 1346, 2671 et seq. 
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However, the waivers of sovereign immunity found in the Public 
Vessels Act and the Suits in Admiralty Act remain the broadest on 
the statute books, even today. 

It is also not without be, that an admiralty case served as 
the vehicle for the leading decision on the question of foreign sovereign 
immunity, which is Mr. Chief Jastice Marshall's opinion 164 years 
ago in The Schooner Exchange v. McF addon. Since that time, a dis- 
proportionate number of the precedents in this field have also been 
Inaritime cases. 

_ Up until the midpoint of this century, our courts more or less con- 
sistently applied the doctrine to shield foreign sovereigns from lia- 
bility not only for public acts, such as the navigation of warships, but 
also for commercial activities, such as the operation of state-owned 
merchant vessels. 

The practice was for the foreign sovereign to raise the defense, 
either directly to the court, or indirectly through the good offices of 
the Secretary of State, who would “suggest” immunity to the court.* 

Such suggestions by the State Department were binding upon the 
court, on the theory that under the constitutional separation of 
powers, the status of a foreign sovereign was a matter of foreign af- 
fairs exclusively within the competence of the executive branch of the 
government.® 

However, as previously indicated, after World War IT, the United 
States had pretty much waived its own sovereign immunity both at 
home and abroad, particularly in connection with its worldwide 
shipping activities.® 

In 1952. in the famous Tate letter, the Acting Legal Adviser an- 
nounced that henceforth the Secretary of State would decline to grant 
requests for suggestions of immunity, sought in connection with liti- 
gation arising out of the commercial activities of foreign govern- 
ments.” 

Several years later. the Sunreme Court held in National City Bank 
v. Republic of Chinas that when a foreign government brought suit in 
our courts, it thereby waived sovereign immunity for counterclaims 
asserted by the way of setoff. unless the State Department suggested 
immunity from such counterclaims. 

In recent years, the U.S. Court of Appeals for the Second Circuit 
has held that if a foreign government entered into a ship charter 
which contained a clause subjecting disputes to arbitration in this 
country. the clause constituted a waiver of sovereign immunity, and, 
unless the State Department suggested immunity. the court would 
compel the foreign sovereign to proceed with the arbitration.® 

This last development of the law bv the second circuit was extremely 
important in the context of massive Public Law 480 and U.S. military 
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India. 446 F.2d 1198 (2 Cir.), cert denied, 404 U.S. 985 (1971); Rich v. Naviera Vactuba, 
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1 See also Alfred Dunhill v. Republic of Cuba, 44 U.S. L.W. 4665, 4689-72 (T.S. Mar 24, 
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aid to foreign countries which contracted for ocean carriage of those 
cargoes, often on U.S. flag vessels. P 

The withdrawal from rigid application of the doctrine of sovereign 
immunity is not as pronounced in the laws of other nations, except, I 
would hasten to add, in the field of admiralty. 

Tn 1926, some 10 nations signed a convention in Brussels making 
state-owned commercial vessels liable in rem for claims arising from 
their operations.?° Just this past year, the Privy Council in an appeal 
from a decision by a Hong Kong court likewise relaxed the defense 
for suits in rem against certain state-owned commercial vessels. 

However, in that very decision. as well as other recent cases, the 
English courts have held that they would continue to apply the 
doctrine to shield foreign sovereigns from liability in personam, even 
in maritime suits.!* 

The present bill, H.R. 11315, would, in general, codify our existing 
law as reflected in developments since the Tate Letter was issued in 
1952. In addition, it would enhance those developments in the fol- 
lowing respects: 

First, the bill would eliminate the State Department’s ability to 
suggest immunity and thereby foreclose a judicial determination of 
whether the activities of a foreign sovereign which gave rise to litiga- 
tion were of a commercial rather than a public nature, 

Tn all fairness, I must say that in considering requests from foreign 
governments for suggestions of immunity, the State Department gen- 
erally appears to follow its own standards set forth in the Tate 
Letter.1° 

However, the whole structure for its adjudication of immunity 
lacks the procedural and appellate safeguards, as well as the impartial 
and disinterested character. which ought to be present and can only 
be assured by open jndicial determination of that issue, 

While the Department in recent years has not been known to grant 
a request for a suggestion of immunity without first notifying the 
private litigant that such a request was under consideration, it has 
happened that a private litigant may not be notified when such a re- 
quest is summarily denied. 

Ignorant that he has prevailed on the issue in absentia the private 
litigant is deprived of the opportunity, which he would otherwise 
have under present law. to foreclose relitigation of the issue ** and, 
therefore, the foreign government gets an extra bite at the cherry.” 

Where the Department does notify a private litigant that his 
adversary has applied for a suggestion of immunity, the present prac- 
tice is for the Department to hold informal proceedings during which 
witnesses may or may not be called, and at which the formal rules 
of evidence are not observed. 

Although counsel are permitted to file briefs and offer oral argu- 
ment, there is always the disturbing possibility that the foreign gov- 
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ernment may be pressing its case directly with the Department, rather 
than through its attorney, and counsel for the private litigant has 
no real assurance that he has seen all of the evidence or had ample 
opportunity to meet all of the arguments on the basis of which the 
Department makes its decision. 

here is always the risk, which is an unfair one for private litigants 
to run, that the Department will reach a decision to suggest immunity 
in order to achieve some foreign policy objective during what might 
be a period of delicate diplomatic negotiations with that particular 
foreign government.*® 

Moreover, there is no particular time within which the Department 
must rule on requests for suggestions of immunity. At the very least, 
it is not unlikely that the Department would hold off denying such a 
request during a period of delicate diplomatic negotiations with that 
foreign government. thereby prolonging the litigation with concomi- 
tant burdensome expense to the private claimant. 

This bill would eliminate suggestion of immunity proceedings 
within the State Department at transfer adjudication of the Tate 
Letter standards to the courts. 

The same provision was present in the predecessor bill, H.R. 3493, 
93rd Congress. Two years ago, on May 3, 1974, the Maritime Law 
Association of the United States at its spring convention passed a 
resolution in which it declared that it “supports the objectives” of 
the bill on this poimt. 

The Committee on Maritime Legislation has unanimously given 
its support as well to this provision which was carried forward into 
the present bill. 

Under section 1603, the nature of a foreign sovereign’s activity, 
rather than its purpose, will determine its commercial or govern- 
mental character. 

Presumably “commercial” activities would exclude only some of the 
matters mentioned by the second circuit in Victory Transport v. 
Comisaria General: ** namely: (1) Internal administrative acts, such 
as the expulsion of an alien; (2) acts concerning the Armed Forces: 
(3) acts concerning diplomatic activities; (+) public loans; and 
(5) legislative acts, such as nationalization. 

With regard to nationalization, I note that section 1605(3)** con- 
forms to the Hickenlooper amendment by eliminating the sovereign 
immunity defense in suits over the title to commercial property lo- 
cated here. which is derived from nationalization by a foreign state 
“in violation of international law.” 

With regard to diplomatic activity, I note that section 1605(4) 
likewise removes the sovereign immunity defense for suits involving 
rights to property acquired by gifts or devise, or rights in real prop- 
erty situated here, which would include among other things, the situs 
of foreign embassies. 

In the same vein, section 1605(5) removes the defense for most 
tort sitits arising here, which would include among other cases, auto- 
mobile accidents involving diplomatic personnel and collisions invol v- 


16 Cf, Southeastern Leas. Co. v. Stern Dragger Belogorsk, 493 F.2d 1223 (1 Cir. 1974) ; 
Spacil ¥. Crowe, supra; Rich v. Naviera VaCuba, supra; Mayan Lines y. Republic of Cuba, 
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ing State-owned merchant vessels or even foreign warships in U.S. 
territorial waters. ; , 

The tort suits for which a foreign sovereign could still raise the 
defense, for the most part parallel the exceptions from the waiver of 
‘sovereign immunity by the United States in the Tort Claims Act.’ 

All of these provisions are supported by the Committee on Mari- 
time Legislation. 

Other sections of the bill would create a form of long-arm statute. 
The bill would add a new subdivision (f) to 28 U.S.C. 1891, subject- 
ing a foreign sovereign to the jurisdiction of our courts, and in sec- 
tion 1605(2) would eliminate the defense of sovereign immunity, for 
most suits based upon a foreign state’s “commercial activities” which 
had some contact with the United States. 

These provisions are similar to existing state long-arm statutes such 
as California,?? which exhausts the full jurisdictional potential per- 
missible under the due process clause of the Constitution as construed 
by the Supreme Court in Jnternational Shoe Co. vy. Washington,” and 
subsequent cases thereunder. 

The uniform long-arm provision of the bill would unquestionably 
be of value to the Admiralty Bar particularly in connection with 
Public Law 480 and military aid cargoes, 50 percent of which are re- 
quired to be carried abroad in U.S. flag vessels, if they are available.?? 
The Committee on Maritime Legislation supports enactment of such 
a long-arm statute. 

One of the major problems which the private bar has had with 
foreign sovereign litigation is the absence of any procedure in rule 4 
‘of the Federal Rules of Civil Procedure for effecting service of proc- 
ess on foreign states. 

The hiatus is extensively discussed in Miller, Service of Process on 
cee ie: and Foreign Governments (46 F.R.D. 101, 121-139 

1969) ). 

It is a felony to attempt to make personal service on an embassy.” 
Moreover, service by mail is regarded by the State Department as a 
violation of article 31 of the Vienna Convention on Diplomatic Rela- 
tions ** which extends to ambassadors’ immunity from the “civil and 
administrative jurisdiction” of the states to which they are accredited. 

However, the courts have held that when a foreign sovereign has 
consented to the court’s jurisdiction, as for example in a ship charter 
arbitration clause, only notice rather than service is necessary to enable 
the court to compel arbitration and such notice may be made by mail 
to the foreign state’s embassy in Washington.25 

Section 1608 of the bill attempts to fill the hiatus in the existing law 
by providing for alternate methods of service, including mail to the 
foreign minister at the foreign state's seat of government. 

But if the mail receipt is not returned by the foreign state’s own 
postal authorities, and the foreign state has not consented to receive 
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service by any other means, the sole remaining alternative in the bill 
for most commercial lawsuits would be in certain circumstances via our 
Secretary of State and diplomatic pouch. 

The section is not all-inclusive. As presently worded, the Secretary 
of State is not authorized to use diplomatic pouch for service of process 
if the foreign state itself does not service process in that manner and 
notifies the Secretary that it objects to receiving service in that manner. 

The Legal Adviser is aware that the bill is not perfect in this respect 
SBS, I am informed, some redrafting is contemplated to somehow fill 
the gap. 

aah with this defect, the provisions for service in the bill are better 
than what we now have, which is no provisions for service at all. For 
this reason. the Committee on Maritime Legislation has no reservation 
about supporting this part of the bill. 

The only material disadvantage in the bill is the elimination of the 
remedies of prejudgment and arrest. Under existing law, if the State 
Department does not suggest immunity, some forms of property be- 
longing to 2 foreign state may be attached, or in the case of ships, 
arrested to give the court quasi-in-rem and in-rem jurisdiction in suits 
against the foreign state. 

“Because of the previously mentioned present lack of any effective 
means for making service of in personam process upon a foreign state, 
this has been a popular method for commencing suit.*® There is an ar- 
ticle in the Times this morning about suit against Rumania commenced 
just this past week by attachment in New York. A large number of such 
suits have been brought. 

As might be expected, a significantly high proportion of such suits 
have been brought in admiralty against state-owned merchant vessels.?7 

I would also like to mention in this connection that the State 
Department has consistently taken the position, which has been sus- 
tained by the courts, that the property of foreign states is always 
immune from execution; that is, it cannot be sold to satisfy a 
judgment.*s 

As I understand the position of the Legal Adviser, the State De- 
partment feels that prejudgment attachment and arrest of a foreign 
state’s property frequently is not only used as a means to secure 
jurisdiction, but also as a technique for harrassment to compel the 
foreign state fo pay the private litigant’s claim. 

The United States has never allowed itself to be subjected to such 
harrassment and apparently the State Department feels that whatever 
may go on in the marketplace, or, to be more precise, in the courthouse 
between private litigants, it is disruptive of foreign relations to permit 
a private party to hassle a foreign sovereign. 

The long-arm and service provisions of the bill are intended by 
the Department to eliminate the need to resort to attachment and 
arrest for purposes of acquiring jurisdiction over a foreign state. 
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= Eig, Prelude Corn. ¥. Owners of F/V Attantik, supra 8.8. Trinagali Co. v. Tuo. Pemex 
XV. 274 F. Supp. 227 (S.D. Tex. 1967); United States v. Tug Pemez XV, 192 N.Y.S. 
2d 469 (N.Y. Sup. Ct. 1959). 

® Rich ¥. Naviera VaCuda, supra: Vavan Lines v. Republic of Cuba. anpra: Wetlmann v. 
Chuse Manhattan Bank, 21 M, 2d 1085, 192 N.¥.S. 2d 469 (N.Y. Sup Ct. 19539). 


98 


For the most part, and mindful that the service provisions are not 
perfect, the two parts of the bill would appear to accomplish sue 
objective. About the only kinds of suits which now go forward by 
way of attachment, which would be eliminated, are the ones arising 
out of a sovereign’s commercial activities which have no contacts 
whatever with the United States, 

With only one exception, such suits, even now, appear to be very 
rare and are, of course, vulnerable to the doctrine of forum non 
conveniens. : 5 

The exception just mentioned are suits in rem against state-owned 
merchant vessels to foreclose maritime liens. Such liens for supplies 
and services furnished in foreign ports do not have any contacts with 
the United States, but under traditional admiralty law, they may be 
foreclosed by suits in rem anywhere in the world, ~_ b 

The previously mentioned International Convention for the Unifi- 
cation of Certain Rules Concerning the Immunity of State-Owned 
Ships makes express provision for foreclosure of maritime liens on 
such ships, , 

The predecessor bill, H.R. 3493, 93d Congress, made no special pro- 
vision for foreclosure of maritime liens. Two years ago, the Maritime 
Law Association in it resolution pertaining to the predecessor bill 
noted that it “attaches importance to the traditional admiralty in rem 
remedies” and authorized the Committee on Maritime Legislation to 
negotiate with the State Department about esr such remedies. 

Section 1605(b) of the present bill is the result of numerous con- 
ferences between the committee on Maritime Legislation and the Office 
of the Legal Adviser. That section provides for in personam jurisdic- 
tion over a foreign state by the court at state-owned vegsel’s port of 
call for purposes of asserting a claim based on a maritime lien up to 
the value of the vessel. 

This is similar to the existing provisions in the Suits in Admiralty 
Act relating to exercise of in rem jurisdiction against vessels owned 
by the Government of the United States.2* 

As additional compensation for the loss of prejudgment attachment. 
and arrest remedies, the bill in section 1610, for the first time, would 
make subject to execution some property of foreign states located here. 

The Committee on Maritime Legislation as a whole generally feels 
that the many advantages of the bill outweigh the loss of prejudgment 
attachment and arrest remedies. I must add, however, that three mem- 
bers of the committee have continued to express reservations about the 
loss of those remedies. 

The three members have not gone so far as to oppose the bill. They 
simply requested. last May, further time to study and discuss it. The 
most serious objections they have to elimination of prejudgment 
remedies is the loss of the harrassment factor which they feel may 
be of critical importance when dealing with certain countries who 
only infrequently have property located in the United States against 
which a judgment could be executed. 

They fear that if such countries know they can operate without 
fear that their property will be tied up, thev mav default in litigation, 


leaving no other property here against which to execute a judgment. 


346 U.S.C. § 743. 
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My own view is that while such cases could be both irritating and 
memorable, considering that the United States is virtually the world’s 
supermarket, the instances where a foreign state has no property here 
at all are probably very rare. Moreover, while some foreign states have 
on occasion defaulted Kane v. Union of Soviet Socialist Republics, 
267 F. Supp. 709 (B.D. Pa. 1967), or run away from judgments, Rich 
v. Navietra Vacuba supra; Mayan Lines v. ltepublic of Cuda, supra, 
such incidents are likewise very rare. 

A more common problem is ths difficulty in locating the property of 
a foreign sovereign which is hia here. And perhaps the greatest 
risk of all is a revolutionary change in the form of a foreign govern- 
ment leading to a general repudiation of the debts of the former 

vernment, as, for example was the case with East Pakistan and 

angladesh.°° 

This is, however, not unlike bankruptcy, and it may simply be one 
of the risks of doing business with foreign governments which private 
litigants might reasonably be expected to run. 

In conclusion, Mr. Chairman, the Committee on Maritime Legisla- 
tion generally supports H.R, 11315 and urges its enactment. 

Mr, Frowers. Thank you very much, Mr. Cohen, for that very 
interesting statement, one whieh {naw you worked very hard to pre- 
pare and bring to us. We will await, if you will provide us with them, 
any citations. I will instruct staff to let you see a copy of the remarks 
so that you might correct it as you see fit. 

Mr. Conen. Would the staff prefer that the citations be delivered in 
written form before editing of the transcript? 

Mr. Suarrucs. If we have them in advance we will indicate them 
in the transcript and they will therefore appear in the printed proof. 

Mr. Frowers. I have no questions. I yield to the gentleman from 
California. Mr. Moorhead. 

Mr. Moorneav. I want to thank you for coming. You had a very 
excellent presentation this morning. It is going to take a little while 
for us to read it and pick out all the information that is in there. It 
is going to be very helpful to us. 

T also want to congratulate our reporter over here who did a good 
job of taking it all down. 

Mr. Frowrrs. I thank all of you gentlemen for being here this 
morning. 

This concludes our hearing on this subject for the present. 

[Whereupon. at 11:31 a.m., the subcommittee was adjourned, sub- 
ject to the call of the Chair. ] 

[Subsequent to the hearing, the following correspondence was sub- 
mitted for the record :] 

Wasninetoy, D.C., June 15, 1976. 

Hon. WALTER FLOWERS, 

Chairman, Subcommittee on Administrative Lato and Governmental Relations, 
Committee on the Judiciary, Cannon House Office Building, Washington, 
D.C. 

Dear Mr. CuxarrMan: I write for the purpose of officially recording my strong 
support for the enactment of H.R. 11315. proposed legislation entitled the 
“Forelgn Sovereign Immunity Act of 1975”, with respect to which your Sub- 
committee has recently held public hearings. You may recall that while serving 
as Acting Legal Adviser of the Department of State I was the principal Execu- 


© Fig., Northeast Shinning Corp. y. Past Pakistan Agricultural Development Corp., 1973 
A.M.C, 1642, 1643 (S.D.N.Y. 1973). 
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tive Branch witness testifying in support of the predecessor proposal in the 
same area, H.R. 3493, with respect to which hearings were held June 7, 1973. 
Hearings on H.R. 3493 before the Subecomm. on Claims and Governmental Rela- 
tions of the House Comm. on the Judiciary, 98rd Cong., 1st Sess., ser. 10. 

I believe that H.R. 11315 is a most important piece of legislation which, if it 
becomes law, will greatly enhance the processes by which claims of immunity 
on the part of foreign sovereigns are resolved and substantive claims against 
foreign sovereigns are litigated and decided, and will be in the long-term interest 
of the most beneficial conduct of our foreign affairs. This legislation is the 
product of nearly a decade of drafting, discussions and deliberations on the 
part of a considerable number of knowledgeable persons, including practicing 
attorneys, diplomats, foreign affairs experts, academicians and others concerned: 
with the substantive issues involved. Being what members of Congress are doubt- 
less inclined to view as a “‘technical’’ bill in many respects, it understandably 
does not so easily engage the attention of Congress as other, more publicly 
familiar issues. This is all the more reason why much needed progress in this 
area is so heavily dependent on you, Mr. Chairman, and your Subcommittee, and 
why I take the trouble to address you so fervently on this matter. 

I should perhaps note that I do not purport at this time to speak for any 
group, organization or person other than myself. I believe, however, that my 
familiarity with the problems to which H.R. 11315 is addressed may justify 
the Subcommittee in giving my views some weight. I have, of course, had some 
experience with questions of sovereign immunity in the approximately four 
years I was at the State Department, where I served, successively, as Assistant 
Legal Adviser for European Affairs, Deputy Legal Adviser and Acting Legal 
Adviser. Moreover, I have also seen such problems from the point of view of 
the practitioner. I have represented clients with respect to potential and litigated 
sovereign immunity matters in private practice, both before the State Depart- 
ment and in judicial proceedings, and am painfully aware of the shortcomings 
of the present system for resolution of such issues. Enactment into law of H.R. 
11315 would be a signal service to American nationals having claims against 
foreign sovereigns and to their counsel. It would assure them more due process, 
greater certainty of result and at long last would place them in a position to 
enjoy the same opportunities for fair recovery against foreign sovereigns which 
foreign nationals have long enjoyed with respect to the United States. I am 
confident, too. from my many contacts through bar association and professional 
society activities that the overwhelming majority of members of the bar con- 
cerned with the matters encompassed by H.R. 11315 heartily support such 
legislation. 

I am informed that your Subcommittee staff, in consultation with representa- 
tives of the Department of State and the Department of Justice, are working 
to assist the Subcommittee in resolving some more or less technical problems 
which haye been identified in the bill, particularly as regards service of process, 
and that successful completion of this work is anticipated imminently. I believe 
that the bill thus strengthened will merit even more the wholehearted endorse- 
ment a the public and the Congress. 

n closing, permit me once again to state my very strong personal su rt fi 
the passage of H.R. 11315, and to commend you. Mr. CHAESnE, and aoe 8 
committee, for the devotion which you have shown in seeking to move this 
legislation forward. 

Very truly yours, 
Cuartes N. Brower. 


m 2 YALE Law ScHoor, 
ew Haven, Conn., 
Hon, Water FLowers, SSPE RIOT 
Chairman, Subcommittee on Administrative Law and Governmental R t 
* ee 4 ; 2 elations 
Be Committee on the Judiciary, Cannon House Office Building, Washington’ 


Dear CONGRESSMAN FLowErs: The statement in support of H.R, 11315 
ste -R, LISIz le 
before you a few days ago by Professor Cecil J. O1 ohh 
Hae Oo as Olmstead has been brought 
May I, as one who has for many years taught and practiced i 
: n 
international law, write in strong support of H.R. 11315. It seems Gnetes 
Professor Olmstead has made an admirable Statement of the benefits that might 
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accrue from the prompt enactment of this bill. For many decades our law has 
made it much more difficult for nationals of our country to deal with foreign 
governments than international law requires, Even if the present bill does 
present some difficulties, it would appear in the common interest to enact it 
now and, if necessary, to amend it later in the light of actual experience. 
Sincerely yours, 
Mrres S, MoDovaat, 
Sterling Professor of Law, Emeritus. 
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from the Jueégments, orders, und decrees of 
the Superior Court or any division thereof. 

"See. 23. (a) The judicial system for the 
territory of Guam shall also include the Dis- 
trict Court of Gusm. 

“(b) The District Court of Guam shall be 
& court of record and shall have the juris- 
diction of a district court of the United 
States; except that— 

(1) in all chuses arising under the Con- 
stitution, treaties, and Inws of the United 
States, it shall have jurisdiction regardless 
of the sum or value of the matter In con- 
troversy, and 

“(2) tt shall have orlginal exclusive Juris- 
diction over all causes with respect to the 
Guam territorial Income tax. 

“ tc) Any genera! rule prescribed from time 
to ime by the Supreme Court of the United 
States pursuant to section 2072 of title 28, 
United States Code, in civil actions, including 
admiralty and meritime cases; section 2075 
of title 28, United States Code, in bankrupicy 
cases; nnd sections 4771 and 3772 of title 18. 
United States Code, In criminal cases; shall 
apply to the District Court of Guom and to 
Oppceals therefrom; except that no provisions 
of any such rules which autborize or require 
trial by jury or the prosecution of offenses 
by indictment by a grand jury Instead of by 
information shall be applicable to the Dis- 
trict Court of Guam unless and unt!) made 
60 applicable by laws enacted by the Legis- 
lature of Guam, and except further thot the 
terms ‘attorney for the government’ and 
‘United States attorney’, as used jn the Fecd- 
ere] Rujes of Criminal) Procedure, shall, when 
applicable to cnses arising under the lows 
of Guam, mean the Attorney General of 
Guam or such other person or persons ns 
may be authorized by the laws of Guam to 
oct therein.”. 

Src. 2. Section 24 of the Orgnnic Act of 
Guam (48 USC, 1424b) Is nmended— 

(1) by striking out “Judge of the Island 
Court” in subsection (o) ond inserting in 
Neu thereof “justice of the Supreme Court"; 

(2) by redesignating subsections (b) and 
{c), and all references thercto, as subsections 
(c) ond (d), respectively; and 

(3) by inserting immediately after sub- 
section (ao) the following new subsection: 

“(b) The Governor of Guam shall, by and 
with the advice and consent of the Legisln- 
ture of Guam, eppolnt the Chief Justice and 
Kssoclate Justices for the Supreme Court, a 
presiding judge and such additional judges 
os may be necessary for the Superior Court, 
And such additional tudges as may be neces- 
sory ‘or o1] other courts established by the 
lows of Guarn.”. 

Sre. 2. (n) Section 1250 of title 20. United 
Stctes Codec. !s amended— 

(1) by striking out all that precedes para- 
Graph (1) of such section and inserting in 
lleu thereof the following; 


“£1258. Supreme Court of Puerto Rico and 
Supreme Court of Guam; appeal; 
certlorert, 

“Final Jucgments or decrees rendered by 
the Supreme Court of the Commonwealth of 
Puerto Rico end the Supreme Court of Gunm 
may be reviewed by the Supreme Court nas 
folows:": and 

(2) by Inserting Immedistely after “'Com- 
monwenlth of Puerto Rico” ench place that 
term aprenrs in paragraphs (2) and (3) of 
such section the foliowing: “or the territory 
of Guam", 

(b) The item relating to section 1258 In the 
table of sections for chnpter 81 of title 28, 
United States Code, ts amended to read ns 
follows: 

“1258. Supreme Court of Puerto Rico nnd Su- 
preme Court of Guam; appeal; cer- 
tiorari.”. 

© 4. Section J@68%(f) of title 23, United 

Slites © ts umendce by striking out “sec- 

tion 22 of the Organic Act of Guam, as 

finended (Gs Stat. 369; 48 U.S.C, 1424)," and 
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inserting In Meu thereof the following: “sec- 
tion 23 of the Organic Act of Guam,”, 


The committee amendment was agreed 
to. 
The bill was ordered to be engrossed 
and read a third time, was read the third 
time, and passed, and a motion to recon- 
sider was laid on the table. 


GENERAL LEAVE 


Mr. DANIELSON. Mr. Speaker, I ask 
uninimous consent that all Members 
muy have 5 legislative days in which to 
revise and extend their remarks on the 
bili just passed. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from California? 

There was no objection, 


JDerinina JURISDICTION OF us. 


COURTS IN SUITS AGAINST FOR- 
EIGN STATES 


‘Mr. DANIELSON. Mr. Speaker, I ask 
unanimous consent for the immediate 
consideration in the House of the bill 
(H.R. 11315) to define the jurisdiction 
of U.S. courts in sults against foreign 
states, the circumstances in which for- 
eign states are immune from sult and 
in which execution may not be levied on 
their property, and for other purposes. 

The SPEAKER pro tempore, Is there 
objection to the request of the gentle- 
man from California? 

Mr. ASHBROOK. Mr. Speaker, resery- 
ing the right to object, I do so for the 
identical reason as stated previously, and 
I am happy to point out that this bill 
costs the Government nothing and, in 
fact, adds rights to U.S. citizens they do 
not now have. 

Mr. DANIELSON. Mr. Speaker, will 
the gentleman yield? 

Mr. ASHBROOK. T yield to the gentle- 
man from California (Mr. DanreLson). 

Mr. DANIELSON, I thank the gentle- 
man for yielding. 

Mr. Speaker, I am glad the gentleman 
pointed out what I think is one of the 
more imprtant pieces of legislation to 
come up today. 

Traditionally. if an American eitizen 
here in the United States has a cause of 
action arising against a foreign govern- 
ment, he cannot sue them. They have 
sovereign immunity. Our courts have al- 
ways recognized this. However, an Amer- 
ican company in a foreign country which 
cets involved in Mitigation, does not have 
that protection. Citizens of foreign coun- 
tries can sue the United States in their 
couris whereas over here our citizens can- 
not sue a foreign country. This bill will 
cure that ill. It makes a distinction be- 
tween the governmental activities and 
commercial activities of a foreign state. 
Por example, a foreign state may operate 
&n airline which serves part of the United 
States. As a consequence, in doing so, an 
injury or breach of an obligution may 
take place which ordinarily results in a 
lawsuit. But today the American citizen 
Cannot sue the foreign state, With this 
bili, an American citizen will be able to 
suc the foreign state. The line of demar- 
cation is as I have described. The bil is 
Supported by the State Department, the 
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Justice Department, the American Bar 
Association, the New York City Bar As- 
sociation. As a matter of fact, I know of 
no opposition to St. 

PURPOSE 


This bill would codify existing law on 
when foreign states, and their state- 
owned enterprises, are immune from suit. 
It would prescribe when and how a pri- 
vate person could commence a lawsuit 
against a foreign state or its entities in 
U.S. courts. It would bring U.S. practice 
in this area tip to date with the practice 
in other countries. 

PRINCIPAL PROVISIONS 


First. Codification of existing law: A 
foreign state under international law in 
immune from suit in cases based on Its 
purely public acts. However, it is not im- 
mune in cases based on jts commercial 
or private acts. These principles have 
been followed by our courts and bv the 
Department of State since 1952, More- 
over, they are regularly applied against 
the U.S. Government when it ts sued 
abrond—sections 1604-1607 of the bill. 

Second. Under current U.S. practice, 
the foregoing principles are not consist- 
tently applied. When ao foreign state 
wishes to assert immunity, it will often 
ask the State Department to decide the 
{ssue. And it may bring diplomatic in- 
fluences to bear, thereby converting an 
ordinary lawsuit into a diplomatic frri- 
tant. To reduce forelgn policy implica- 
tions of Immunity decisions and to assure 
judicial safeguards for all litigants, the 
bill would leave immunity determina-. 
tions exclusively to the courts. This would 
conform to the practice in virtually every 
other country, 

Third. For the first time in U.S. law, 
the bill would provide a statutory pro- 
cedure for making service upon, and ob- 
taining in personam jurisdiction over, a 
foreign state and its entities. Such pro- 
cedures exist in other countries—sections 
1330(b) and 1608. 

Fourth. To further reduce foreign re- 
Jations irritants, the bil] makes it un- 
necessary to commence a lawsuit by lo- 
cating and attaching foreign yovern- 
ment property. But the bill does provide 
a method whereby a private litigant can, 
under express court directions and as & 
Jast resort, satisfy a final judgment from 
commercial property—sections 1609- 
1610. 


SUPPORT 


The bill is the product of several years. 
consultation involving the bar, academic 
community and three acministrations. Jt 
has the formal backing of the ABA, and 
of the international law divisions of the 
D.C, Bar and the Association of the Bar 
of the City of New York. 

Mr. ASHBROOK. Mr. Speaker, I with- 
draw my reservation of objection. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentle- 
man from California? 

‘There was no objection, 

The Clerk read the bill, as follows: 

ILR, 11315 

Be it enacted by the Senate and Hozse of 
Representatives of the United States of 
America in Congress assembled, That wis 
Act mar be cited as the “Forcien Sovercif? 
Immunitles Act of 1975, 
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sec. 2. (a) That chapter 85 of ttle 23. 
ttad States Coxe, is amended by Inserting 
tely before section 1331 the follow- 
» pew section: 
m990. Actions against forelyn states 
(a) The district courts shall bave orig- 
ut Jurisdiction without regard to amount 
controversy of any nonjury clvtl action 
ta foreign state as defined in section 
(a) of this title as to any claim for 
‘ef in personam with respect to which the 
eign state Is not entitled to immunity 
under sections 1605-1407 of this title 
under any applicable tnternational agree- 
at. 


“(b) Personal jurisdiction over a foreign 

tg shall exist as to every claim for retief 
which the district courts have furisdic- 

nm under subsection (a) where service of 

has been made under section 1408 

th's title. 

‘{e) For purposes of subsection (5), an 

pearance by a foreign state does not con- 

~ personal jurisdiction with respect to any 

Im for relief not artzing out of any trana- 

ton or occurrence enumerated in sections 

¥$-1607 of this title.”. 

4b) By inserting In the chapter analysis 

that chapter before— 

. Federal question; amount tn contro- 

versy; costs.” 

@ following new item: 

. Actions against foreign states.”. 

. 3, That section 1932 of title 28, United 

Code, is amended by striking subsec- 

a3 (a) (2) and (3) and substituting In 

lr place the following: 

“(2) citizens of o State and citizens or 

blects of a foreign state; 

“(3) citizens of different States and in 

ich citizens or subjects of o foreign state 

@ additional parties; and 

“(4) a foreign atate, defined in section 

O(a) of this title, as plaintimt and citizen 

~ @ State or of different States.”. 

Src. 4 (a) That title 28, United States 

. is amended by inserting after chap- 

¢ 98 the following new chapter: 

ter 97—JURISDICTIONAL DMMUNI- 
TIES OF FOREIGN STATES 


802. Findings and declaration of purpose. 

Definitions. 

. Im~m"t' of a foreign state from ju- 
tisdiction. 

General exceptions to the jurisdic- 
tional Immunity of @ forelgn state. 

Claims Involving the pubile debt. 

Counterciaiins, 

Service of process; time {to answer: 
default. 

Immunity from attachment and ex- 
ecution of property of a forelgn 
state. 

Exceptions to the immunity from at- 
tachment or exccution. 

1611. Certain types of property 

from execution. 

$1402. Findings and dectaration of purpose 


“The Congress finds that the dotermina- 
by United States courts of the claims of 
oreign states to immunity from the jurisdic- 
of such courts would serve the Interests 
f justice and would protect the rights of 
oth foreign states and litigants tn United 
tates courts. Under international law, states 
ro not Immune from the Jurisdiction of for- 
ttn courts insofar as thelr commercial ac- 
Muities are concerned, and thelr cormmercial 
‘raverty may be levied upon for the sat- 
action of Judgements rendered against them 
m connection with thelr commercial act.vl- 
eles. Claims of forelga states to Immunity 
h-hould henceforth be decided by courts of 
» he tinited States and of the States In con- 
ertnits with the principles set forth in this 
Phapter. 


Immune 
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“11603. Definitions 

“Por purposes of this chapter— 

“ia) A “foreign state’, except as used in 
sections 1406 and 1608 of this title, includes 
@ politica! subdivision of a forcign state or an 
agency or instrumentality of a foreign state 
as defined tn subsection (b). 

“(b) An ‘agency and instrumentality ofa 
foreign state’ means any entity— 

“(1) which ts & separate legal person, cor- 
peration or otherwise, and 

"(2) which ts an organ of a foreign state 
or political subdivision thereof, or 3 nia- 
jority of whose shares or other ownership In- 
terest is owned by & foreign state or politi- 
cal subdivision thereof. and 

“(3) which Is neither a citizen of a State 
of the United States as defined In section 
1232 {c) and (d) of this title, nor crested 
under the laws of any third country. 

“(c) The "United States’ includes all ter- 
ritery and waters, continental or insuisr. 
sudject to the jurisdiction of the United 
States. 

“(a@) A ‘commercial activity’ means either 
@ regular course of commercial conduct or a 
particular commercial trunsaction or act. The 
commercial character of an activity shall be 
determined by reference to the mature of 
the course of conduct or particular trancac- 
tion or act, rather than by roference to its 


urpose. 

“(e) A ‘commercial activity carried on in 
the United States by a foreign state’ means 
commercial activity carried on by such state 
and having substantial contact with the 
United States, 


“4 1004, Immunity of a foreign state from 
Jurisdiction 


“Subject to existing and future interna- 
tional agreements to which the United States 
is a party a foreign state shall be Immune 
from the Jurisdiction of the courts of the 
United States and of the States except as 
provided tn sections 1605 to 1807 of this 
chapter. 

“§ 1605S. General exceptions to the Jurisdic- 
tonal Immunity of a forcign state. 

“(a) A foreign state shall not be immune 
from tho Jurisdiction of courts of the United 
States or of the States in any case— 

“(1) In which the foreign state has walved 
its immunity either explicitly or by implica- 
tion, notwithstanding any withdrawal of the 
waiver which the foreign state may purpor? 
to effect except in accordance with the terms 
of the walver; 

“(2) In which the action Is based upon a 
commercial activity carried on In the United 
States by the foreign state; or upon an act 
performed in the United States In connection 
with a commercial activity of the foreign 
state elsewhere: or upon an act outside the 
territory of the United States in connection 
with a commerctal activity of the forelgn 
state elsewhere amd that act causcs a direct 
effect in the United States; 

“(3) in which rights in property taken tn 
violation of international law are tn issue and 
that property or any property exchanged for 
such property 13 present tn the United States 
In connection with a commercial activity 
carried om in the United States by the for- 
elgn state; or tha: property or any property 
exchanged for such property ts owned or 
operated by an agency or instrumentality of 
the foreign state and that agency or Instru- 
mentality is engaged In a commercial activity 
in the United States: 

“(4) In which rights In property in the 
United States acquired by succession or gtf* 
or rights In imsmovahle property situated in 
the United States are tn tasue; cr 

"(5) not otherwise encompassed tn para- 
graph (2) above. In whieh movey damages 
are sought agains! a foreign state for perscnal 
injury or death, or damage to or loss of 
property. ccer: tn the Untted S sd 
he Wr wus ¢ gsnuat 


caused oy 
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foretgn state or af any oficial or employee of 
thas foreign state while acting within the 
scope Cf Bis office or employuen:, exoept this 
Paragraph shall not apply to— 

“(A) any claim based upon the exercie 
oc performance or the fatlure to exercise or 
Periorm a discretionary function regardiess 
of whether the discretion be abused. or. 

“(B) any claim arising out of maliclous 
prosecution, abuse of process, libel, slander. 
misrepresentation, deceit, or interference 
with contract rights. 

“(by A fortign state shall not be immune 
from the jurisciction of the courts of the 
United States [2 any case in which a sult tn 
admiralty is brought to enforce a maritime 
Hen against « vessel or cargo of the foreign 
State, which maritime lien fs based upon a 
cominercia! activity of the forcign state: 
Provided, That— 

“(1) motice of the sult ts giren by service 
of a copy of the summons and of the coin- 
plait co ‘he person, or his agen’, haring 
possession of the vessel or cargo wyaltat 
which the maritime lien ts asserted: but auch 
notice shall not be deemed to hare been 
served, nor may it thereafter be served, if 
the vessel or cargo ts arrested pursuant to 
process obtained on benalf of the party 

ringing the sult—uniess the purty was un- 
aware thet the vessel or cargo of a foreign 
State was involved, in which event the serv- 
ice of process of arrest shall be deemed to 
constitute valid service of such notice: end 

“(2) notice to the foreign state of tiie com- 
mencement of suit as provided In section 
1098 of this tithe Is initiated within ten days 
of the service of process as provided in sub- 
section (b)(1) of this section. 


“Whenever notice Is served under subsection 
(b) (1) Of this section, the maritime lion 
shail thereafter be deemed to be en in per- 
Senam cinim againat the foreign state which 
at that time owns the vestel or caro In- 
volved. Provided, That 4 court may not award 
judgment agninst tho foreign state In an 
amount greater than the value of the vessel 
Of cargo upon which the maritime lien arose, 
such value to be determined as of the time 
notice is served under subsection (b){1) of 
this section. 

“(¢) As to any claim for relief with respect 
to which a foreign state is not entitied to 
immunity under this section cr under section 
1406 or 1607 of this chapter, the foreign state 
shall be Mable In the same manner and to 
the same extent as a private Individual under 
ike circumstances; but a foreign stace it- 
self, as distinguished from a political su>- 
division thereof or from an agency or instru 
mentality of a foreign state. ahall not be 
ladle In tort for Interest prior to Judgment 
ot for punitive damages; if. however, In any 
care wherein death was caused, the law of 
the pinee where the action or omission oc- 
curred provides, or has been construcd to 
provide, for danges only punitive In nature 
shal! be Hable for activ 
damaees measured by the 
njurtes resulting from such dens 
incurred by the persons for #huse 
the action ‘wis Sroue tt. 

1635. Claims involving the puGHe dent 
“is) For purposes of this section. & ‘for- 
state’ shall not include a political sub- 
a foreign state er an ageney OF 
ntality of a foreign state 
Notwithstanding the provisions of 
1805 of this chapter. a foreten state 
Ml de tmmune from the Jurisdiction of the 
$ of the United States and of the States 
¥ cate relating to debt obligations in- 
ed for general governmental pisposes 


ts Im- 


t\ the forelgn state has watved 
explicitly, notwitnata 
awa! of the walver which the forelgn 
¥ Plirpor® te effect except tn aecord- 
+ thy terns of the waiver, oF 
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“(2) the case t 
fied as sections 77a through 80b-21 of title 
15, United States Code, as amended, or any 
Other eBsatute which moy hereafter be ad- 
ministerec by the United Stntes Securities 
and Exchange Commission 


“§ 1607. Counterclaims 


“In any action brought by a foreign state. 
or in which a foreign stnte intervenes, In a 
court of the United States or of a State, the 
fornlgn state shall not be accorded Immunity 
with respect to eny counterclalm— 

“(a) for which a foreign state would not 
be entitled to immunity under sections 1605 
One 1606 of this chapter had such claim been 
brought in a separate action against the for- 
eign state; or 

“(b) arising out of the transaction or 
occurrence that ts the subject matter of the 
ciulm of the foreign state; or 

“(c) to the extent thet the counterclaim 
Coes not seck relief excceding in amount or 
aitcring in kind from that sought by the 
foreign state. 


"§ 1608. Service of process; time to answer; 
default 


“Subject to existing and future interna- 
tional agreements to which the United States 
is o party— 

“{a) service in the courts of the United 
States and of the States shall be made upon 
& foreign state or political subdivision of a 
foreign state: 

“(1) by delivering a copy of the summious 
and of the complaint in accordance with any 
special arrangement for service between the 
Plaintiff and the foreign state or political 
subdivisions; or 

“(2) 3f no special arrangement exists, and 
{f service is reasonably calculated to Give 
actual notice— 

“(A) by service of a copy of the summons 
and of the complaint, together with a trans- 
lation into the official langunge of the foreign 
State, as directed by an authority of the 
foreign state or of the political subdivision 
jn response to a letter ropatory or request, or 

“(B) by sending a copy of the eummons 
and of the compleint, together with a trans- 
Jation into the official language of the foreign 
State, by any form of mall requiring a signed 
Tecelpt, to be addressed and dispatched by 
the clerk of the court to the official in charge 
of the forcign affairs of the foreign state 
which 48, or whose political subdivision is, 
Named in the complaint; or 

“(3) Mf proof of service ts not made within 
sixty days after service has been initiated 
under paragraph (1) or (2) of this subsec- 
Won, and if1— 

“(A) the claim for relief arises out of an 
activity or act in the United States of a 
Cliplomatic or consular representative of the 
foreign state for which the foreign state ts 
nct immune from Jurisdiction under section 
16C5 of this title, or 

“(2) the foreign state uses Ciplomatic 
channels for service upon the United States 
or any other foreign state, or 

“(C) the foreign state has not notified the 
Secretary of State prior to the Institution of 
the proceeding in question that it prefers 
that service not be made through diplomatic 
channels, by sonding two copies of the sum- 
mons ond of the complaint, together with o 
transiation into the official language of the 
foreign state, by any form of mail requiring 
& signed recelpt, to be addressed and dis- 
Ppatened by the clerk of the court, to the 
Secretary of Siate at Washington, District of 
Csolumbla, to the attention of the Director af 
Special Consuiar Services, and the Secretary 
shell send one copy through Alplomatic chan- 
nels to the foreign state and ehell bend o 
certifiec copy of the dipiomatic note to the 
clerk of the court in which the action 4s 
pending. The Sceretury shall maintein and 
publish tn the Federal Register a lst of for- 
€lgn states upon wile service may be made 
under subpaoragraphs (8) and (C) of this 
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¢: under provision! codl- paragraph, and such lies Bakl) be conclusive 


for purposes of subparegraphs (B) and (Cj): 

“(b) service in the courts of the United 
States and of the States shall be mace upon 
an agency or instrimentality of a foreign 
state: 

"(1) by delivering o copy of the summons 
and of the complaint in accordance with anv 
special arrangement for service between the 
plainiim ond the agency or instrumentality; 
or 

"(2) Sf no special orrangement exists, by 
aclivering a copy of the summons and ci the 
complaint to an officer, a managing or gen- 
era] agent or to any other agent authorized 
by Gppointment or by law to receive service 
of process In the United States; or 

“(3) if service camnct be inade under para- 
*h (1) or (2) of this subsection, and if 
ce ts reasonably calculated to give actue! 
notice— 

“{4) by service of 2 copy of the summons 
and of the complaint, together with o trans- 
lation Jato the ofMcia! language of the for- 
Glyn etate, cB directed by an authority of the 
foreign stute or of o politicn) subdivision in 
response to o letter ropatory or request, or 

“(EB) by sending a copy of the summons 
and of the complaint, together with o trans- 
Intion Into the official language of the foreign 
State, by any form of mall requiring a signed 
receipt, to be addressed and dispatched by 
the clerk of the court to the agency or instru- 
mentality to be served, or 

"(C) as Ctrected by order of the court 
consistent with the law of the place where 
service 15 to be made; 

“(c) for the purposes of this ecction, sery- 
ice of process shall be deemed to have been 
made— 

"“(1) in the case of subsections (a) (1) 
and (b)(1), when dellyered In accordance 
with the terms of the special arrangement; 

"(2) in the case of subsections (a) (2) (B) 
ond (b)(3)(A), when delivered as directed 
by an authority of the foreign state or polit- 
ical subdlyjsion, 

"(3) in the case of subsections (a) (2) (B) 
and (b)(3)(B), when recetved abroad by 
mall, as evidenced by the returned, signed 
receipt; 

"(4) in the case of subsection (b) (2), 
when delivered to an officer, managing or 
feneral ofent or appointed agent in the 
United States; 

“(5) im the case of subsection (a) (3), 
when sent through diplomatic channels, as 
evidenced by a certified copy of the dipio- 
matic note of transmittal; 

“(6) in the case of subsection (b) (3) (C), 
when served as directed by order of the 
court; 

"“(d) tn any action brought In o court of 
the United Stutes or of o State, a foreign 
State, o political subdivision thereof, or an 
gecney or instrumentality of a foreign state 
shall serve an answer or other responsive 
plenacing to the con:plaint or toa cross-claim, 
cy & repiy to a counterclaim, within sixty 
days after the service of the pleading in 
which « clatm fs asserted, and 

"(c) no judgement by default sholl be 
entered by a court of the United States or of 
® State ogainst a forelgn state, a political 
subdivision thereof, or an agency or instru- 
mentality of a forclpn state, unless the 
Claimant establishes his claim or Tight to 
telief by evidence satisfactory to the court 
A copy of any such default judgment shal! 
be sent to the forcign state or political sub- 
division in the manzer prescribed for sery- 
ice of process in this section. 


“31609. Immunity from attachment and 
execution of property of o foretgn 
slalg 

“Subject to existing end future Interna- 
tlonal aprecinents to which the United States 
is a party the property jn the United States 
of @ foreign state shall be immune frem at- 
tachment and from execution except as pro- 


Vided tn sections 1610 and 1611 of this chap- 
ter. 
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"£10:0 Exceplions to the immunity from av- 
tachment or execution 


“(s) The property In the United States of 
a foreign state, us cefined In sectlon 1603(4) 
of this chapter, used for o commercial ac- 
tivity Jn the United States, ehail not be im- 
mune from nttachment in ald of execution, 
m execution, upon & Judgment enterce 
a court of the United States or of a State 
after the effective date of this Act, if— 

“(1) the foreign state has waived its im- 
munity from attachment i: atd of execution 
or trem exceution either explicitly or by im- 
Piicetion, notwithstancing any withdrawal of 
the walver the foreign state may purport to 
effect except in accordance with the terms 
of the walver, or 

“(2) the property is or was used for the 
commercia! activity upon which the claim js 
based, or 

“(3) the execution relates to a judgment 
establishing rights in property which has 
teen taken jn violation of international law 
or which has been exchanged for property 
taken in violation of international law, or 

"(4) the execution relates to a judgment 
estadiishing rights In property— 

“(A) which ts acquired by succession or 
gift, or 

“(B) which {s immovable and situated tn 
the United States: Provided, That such prop- 
erty Js not used for purposes of maintaining 
& Giplomatic ar consular mission or the resi- 
dence of the Chief of such mission, or 

“(5) the property consists of any con- 
tractunl obligation or any proceeds from such | 
B contractual obligation to indemnify or hold 
harmless the foreign state or its employees 
under @ poticy of automobile or other Ma~ 
bitty or cnsualty insurance covering the 
claim which merged into the judgment. 

"(b) In addition to subsection (no), any 
property in the United States of an agency 
or instrumeltulity of a foreign state engaged 
in commercial activity in the United States 
shall not be immune from attachment In aid 
of execution, or from execution, upon a judg- 
ment entered by @ court of the United States 
or of a State after the effective dote of this 
Act, if— 

“(1) the agency or instrumentality has 
waived its immunity from attachment in ald 
of execution or from execution ejther ex- 
pilciily or implicitly, notwithstanding any 
withdrawal of the walver the agency or In- 
Strumentality may purport to effect except 
in accordance with the terms of the walver, 
or 

“(2) the Judgment relates to a claim for 
which the azency or instrumentality is not 
immune by virtue ef section 1605(a) (2), 
(3), oF (5), or 1605(%) of this chapter, re- 
Gardiess of whether the property is or was 
used for the activity upon which the claim 
is based. 


chment or execution referred 
ia) ane {b) of this section 
be permiitea wntil the court has or- 
dered such attachment and execution after 
having determiued that a rensonable period 
of time has elapsed following the entry of 
jucement and the giving of any notice re- 
quired under section 1608(¢) of this chapter. 

“(d) The property of a foreign state, as 
defined In section 1603(a) of this chapter, 
used for a Commercial activity jn the United 
States, shall net be Immune from attach- 
ment prior to the entry of Judgment jn any 
action broucht in a court of the United 
or of w State, or prior to the elapse 
perlod of time provided in subsection 
fon, {f— 
fn state has explicitly walved 
its Immunity from attachment prior to judz- 
ment. notwithstanding any withdrawal cf 
the whiver the foreign state May purport to 
¢ffect except {in accordance with the terms 
of the watver, and 

“(2) the purooce of the attachment is to 
Secure Satisfaciion Of a judgment that hes 
bees; or mar ultimintely be entered against 
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the foreign state, and not to obtain juris- 

diction. 

eg Idli, Certain types of property limmunc 
from execution 


“(a) Notwithstanding the provisions of 
section 1610 of this chapter, the property of 
those organizations designated by the Presi- 
dent as being entitied to enjoy the privileges, 
excmptions, and immunities provided by the 
International Organizations Immunities Act 
shall not be subject to attachment or any 
other Judicial process impeding the disburse- 
ment of funds to, or on the order of, a 
foreign state as the result of an action 
Drought in the courts of the United States 
or of the States. 

“(b) Notwithstanding the provisions of 
section 1410 of this chapter, the property 
of a foreign state shall de Immune from 
chmoné and from execution, if— 

1) the property is that of a foretgn 
central bank or monetary authority held for 
4*5 own account, unless such bank or au- 
thoray, Or Ita parcn: foreign government. 
has explicitly walved its tmmiuntty from 
attachment in aid of execution, or from 
execution. notwithstanding any withdrawal 
of the walver which the bank, authority or 
government may purport to effect except In 
accordance with the terms of the walver; or 

“(2) the property Is. or Is intended to be, 
pee in connection with a military activity 
an 

“(A) 1s of a military character, or 

“(B) ts under the control of a military 
authority or defense agency.” 

(b) That the analysis of “Part IV.—Jvun- 
IsDIcTION aNp Venue” of title 26, United 
Stato Code, ls amended by Inserting after— 
“95. Customs Court.”, 
the following new item: 


“97. Jurisdictional Immunities of Foreign 
States.”. 

Sze. §. That section 139! of title 28, United 
States Code, is amended by adding at the 
end thereof the following new aubsection: 

"(f) A civil action against a foreign state 
as defined In section 1003(o) of this title 
may bo brought— 

“(L) in any judictal district tn which a 
substantial part of the events or omisstons 
giving rise to the claim occurred, or a subd- 
stantial part of property tha: is the subject 
of the action is situated: 

“(2) in any Judicial district In which the 
vessel or cargo of a foreign state Is sttuated, 
If the claim Is asserted under section 1003(b) 
of this title; 

“(2) in any judictal district tn which the 
agency or instrumentality ts Hcensed to co 
business or is doing business, Uf the action 
is brought against an agency or Instrum 
tality of a forcign state as defined In section 
1€03(b) of this title: or 

“(\) In the United States District Court 
fer the District of Columbin if the action {3 
brought mgalnst a forcign state or political 
Suddivision thercof. 

Ste. 6. That section 1441 of titie 23, United 
States Code, ts amended by adding at the end 
thereof the following new suhsection: 

“(¢€) Any civil action brought In a State 
court agninst a foreign state as defined I: 
Section 1403(a) of this title may be removed 
¢ foreign state to the district court of 
tet States for the district and d 
>racitg the place where such action °s 
Pending. Upon removal the action shail te 
tried by the court without jury. Where rc- 
Movatl is based upon this subsection, the ‘ime 
Initations of section 1446(b) of this chapser 
may be enlarged as any time for cause 
shown.”. 

7 If cry provision of this Act « 
reof %) any % 
d, the Invalidity does nut ate 
provisicns or apolications of the Act 
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Src, 8. This Act shall take effect nincty 
days after the Gate of its enactment. 
COMMITTEE AMESNOMENTS 


The SPEAKER pro tempore. The Clerk 
will report the committee amendments. 

The Clerk read as follows: 

Committee amendments: Page 1, Une 4: 
Strike “1975" and insert “1976”. 

Page 2, lines 11 and 12: Strike “of proc~ 
ese." 

Page 3. following Ine 13: Strike “1606. 
Clatins involving the public debt." and tIn- 
gert “1606. Extent of ilability.”, and str 
“1068. Service of process; time to answer; 
default.” and insert “1608. Service; time to 
answer, default.” 

16: Strike “and” and insert 


om” 

Page 4. lines 12 and 13: Strike “sections 
1696 and” and insert “secsion”™. 

Page 5, line 19: Strike “and future.” 

Pace 5, line 20: After “party” Insert “at 
the time of enactment of this Act”. 

Page 4, ine 5; Strike “service” and insert 
“delivery.” 

Page 3, line 9: Strike “served,” and iusert 
“delivered,”. 

Page 8, line 10: Strike “served” and insert 
“delivered.” 

Page 8, line 15: Strike “service” and Insert 
“delivery.” 
Pag 
ther. 

Page 8, line 18. Strike “service of process” 
and insert “delivery of notice,” 

Page 3, line 19: After “section” Insert “or. 
tn the case of a party who Was unaware that 
the vessel or cargo of a foreign state was in~ 
volved, of the date such party dcotermined 
the existence of the foreign state's Interest.” 

Page 3, line 20: Strike "served" and Insert 
“delivered, 

Page 9, afzer line 3: Insert “4 1606. Extent 
of Liability.” 

Page 9, Iine 4: Strike “(c)”. 

Page 9, tines S and 6: Strike “this section 
or undor section 1600" ond Insert “section 
1605". 

Page 0, lines 9 and 10: Striko “itself, as 
distinguished from a political subdivision 
thereof or from” and insert “except for.” 

Page 9, line 10; After “instrumentality” 
Insert “thereof.” 

Page 9. ines 10, 11, and 12: Strike “of o 
foreign state, shall not be Mable tn tort for 
Interest prior to judgment or” and insert 
“gtrail not be table.” 

Page 9, tines 20 through 2S and page 10 
lines } through 12: Strike: 

“41006. Claims involving the public debt 

“(a) For purposes of this section, o ‘for- 
elen state’ shall hot inclide o political sub- 
division of a ferelen state or an agency or 
instrumen:ality of a foreign state, 

“iby Netwithstanding the provisions of 
section 1605 of thts chapter, o forcig¢n state 
shall de t e trom the jurisdiction of 
the cou of ec United States and of 

he Statea In any case reinting to debt 
obligniions Incurred for general governmen- 
tal purposes Uness— 

“thy the fere!an state has waived Its im- 
munity explicitly, notwithstanding any 
withdrawal of the walver which the ferclgn 
state may purport to etfect except In ac- 
cordance with the terms of the walver, oF 

"'2) the care arttes under provistons codt- 
fied as section 77a through BOb-21 of titie 

aited States Core. at amended. cr any 

*3 which may hereafter be adimin- 

tr the United States Securities and 
Exchange Commission. 

Strike “sections 1605 and 

nm 1603. 

H re “ot process’. 

nes 4 3; page i2, ines 

25, page $3, ines through 25: 

3 1 through 24: page 15. lines 

ts pag? 16, lines 1 through 9; 


y- 
8, line 18: After “days" insert “el- 
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“Subject to existing snd future interna- 
tional agreements to which the United 
States is 3 party— 

“(a) service in the courts of the United 
States and of the States shall be mace upon 
a foreign state of political subdivision of 
a {Cre.gn state. 

“(1) by delivering a copy of the summons 
and of the comp!aint in accordance with any 
special arra..gement for service between the 
piainti® and the ‘foreign state or political 
subddivisicn, or 

(2) Uf no special! arrangement exists, and 
Meoservice Ils reascnably caiculated t give 
actual notice— 

“(A) by service cf a copy of the summons 
and of the complatat, together with a trans- 
lation into the oificial language of the for- 
eign state, as directed by an authority of 
the foreign state or of the political suddi~- 
vision In response to a letter rogatory or re- 
qGues*, or 

“(B) by sending a copy of the summons 
aad of (he complaint, together with s trans- 
lution into the ofictal language of the fer- 
eign state, by any form of mail roqutring 
& signed receipt to be addressed and Cis- 
patched by the clerk of the court to the 
offictal in charge of the foreign affairs of 
the foreign state which is, or whose political 
subdivision ts, named in the complaint; 
or 

“(3) if proof of service ts not made with- 
in sixty days after service has been initiated 
under paragraph (1) or (2) of this subsec- 
tion, and if— 

“(A) the claim for rejief arises out of an 
activity or act in the United States of a 
diplomatic or consula: representative of the 
foreign state for which the foreign state is 
sot immune from jurisdictlon under sec- 
tion 1605 of this title, or 

“(B) the foreign state uses diplomatic 
channels for service upon the United States 
or any ether foreign scate, or 

“(C) the forelga state has not notified the 
Secrctary of State prior to the Institution 
of the proceeding In question that it pre- 
fers that service aot be made through diplo- 
matic chanosels, 
by sending two copies of the summons and 
of the complaint, together with a transla- 
tion Into the official language of the foreign 
state, by any form of mail requiring o signed 
receipt to be addressed acd dispatched by 
the clerk of the court, to the Secretary of 
State at Washington, District of Columbia, 
to the attention of the Director of Special 
Consular Services. and the Secretary shall 
send one copy through diptomatic channels 
to the foreign state and shall send a certi- 
fied copy of the diplomatic note to the clerk 
of the court In which the actlon ts pend- 
Ing. The Secretary shail maintata and pud- 
ish In the Federal Register a lst of for- 
eign states upon whch service may be made 
under subparegraphs (B) and {C) of this 
paragraph, and such ist shail be conclusive 
for ourpeses bearacraphs «) and (C); 

“(b) service so courts of the Ualted 
States and af the States shatt te made upon 
an agency oF instrumentality of a fcretgn 
hn 

“(1) by cellvering « Copy of the summons 
and of the comytain: In accortiance with any 
special arrangemen® for service between 
plaintiZ and the agency 6r instrumental) 


arrangement extsts, by 
¢ the summons and of 
Meer, 3 managing or 
to any other agent author 
“t or Dy iaw to recuive service 
Gaited States: or 

connect be made under parn- 


by appeintan 
of proces? in 


“«3\ ki servt 
eravh 1) of 12) of this subsection, and 
ie aer ts reascnault ecniculated to give 
actual ce 


“(A) O¥ St 


of the © 


nt 
se oifictal ianguase of the foreign 
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sini’, © jreeted by 
Sate cr of o politics! subdivision 


fn response to a Jetter rogatory or request, 
or . 

“(u) by sending a copy of the summons 
‘se a ae ceaplairt, together with a trans- 
Yatton the oMcial language of the for- 
wo any form of mall requiring a 
fi drece nt, to he addressed and dispatched 
by the clerk of the court bead agency o: 

etrun f G © served, 
inal imeniol eer ce order of the court 
cor ytent with the law of the place where 

5 2 ac: 
a ai ae Se eae of this section, serv- 
ice ak process cheil be decmed to have been 
ts the case of subsections (a) (1) and 
(b) (1), When delivercd In accordance with 
the terms of the special arrangeinent; 

“(2) in the casc of gubsections (n) (2) (A) 
nud (b)(3) (A). wren delivered as directed 
py an authority of the furelgn state or politi~ 

shdivision: 
Tan aereune of subsections (a) (2)(B) 
and (b)(3)(B), when received abroad by 
mail, ns evidenced hy the return, signed 
Spt In the care of subsection (b) (2), 
when delivered to an officer, managing or 
general agent or appointed agent in the 

: antes? 
mee) ane cnse of Aubsection (a) (3), 
when sent through diplomatic chann*ls, as 
evidenced by 2 certlooe eoey of the diplo- 

tronsmittal; 
CGY Be case of rubsection (b) (2)i(C), 
when served os directed by order of the court; 

“(d) In anv action brought in a court of 
{he United States or of a State, na forclpn 
rinte, m political nuUbdivision thereof, or on 
apehey or {netrummentality of o foreien state 
shall serve an answer oY other responsive 
pleading to the complnint or 10 @ cross-cJaim, 
or a renly to a counterclaim, within sixty 
dnys after the seryice oe abe pleading in 

! s nsserted; 
ae ee by defanit rholl be en- 
tered by a court of the United States or of 
n Stnte aeainst na forelpn state. a political 
subdivision thereof, or nn avency or Instru- 
mentality of a forcin rtate, unless the 
claimant establishes his claim or right to 
reef by evidence antisfactory to the court. A 
copy of any auch eefnult judgment shall be 
sent to the forelgn stnte or political subdivi- 
sion jn the manner prescribed for service of 
process in this section,” 

BE ait scenes tn the courts of the United 
States and of the States shall be made upon 
n foreips: Ktate or political subdivision of o 

reigis Site; 

S NERGrdutlVers of n copy of the summons 
nnd complaint in accordance with any spe- 
cll arrangement for service between the 
pluintif? and the foreljn state or politicel 
subdivision; oF 

(2) If no special arrangement exists, by 
delivery of a copy of the summons and com- 
phuint Jn necordance with an epplicnble In- 
ternational convention on service of judicial 
documents; or 

(i) If service cannot be made under para- 
uraphs (1) or (2). by sending a copy cf the 
suminons and complatut and o notice of sult, 
together with a transinGion of ench into the 
offelul language of the forclgn state, by any 
form of inal] requiring a signed receipt, to be 
uddressee and dispatched by the clerk of the 
court to the head of the ministry of foreign 
niinirs of the forelyn state concerned, or 

(4) 1f service en wt be made within 30 
days under paragraph (3), by sending two 
coples of the suinimons Xnd complaint ond A 
yotice of sult, toyether with a transletion of 
each into the oMelil language of the foreign 
ytate, by any fori of pos requiring na signed 
revel to be nildressed und dispatched by 
ih« clerk of the court to the Secretary of 
Stale In Washington, District of Colunibdia, 
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nn authority of the to the nttention of the Director of Special 


Consular Services—and the Secretary shall 
transmit one copy of the pepers through 
eiplomatic channels to the foreign state ard 
shall cend to the clerk of the court o certl- 
fied copy of the diplomatic note Indicating 
when the papers were transmitted. 


As used jn this subsection, a ‘notice of cult’ 
chull mean e& notice addressed to & foreifn 
state and {fm a form preseribea by the Scc- 
retary of State by regulation, 

(b) Service in the courts of the Unitec 
States and of the Stntes shall be made unon 
an apency or instrumentallty of o forelgn 
state: 

(1) by delivery of nh copy of the summons 
and coniplaint ta accordance with any special 
arrangement for service between the plain- 
uff and the ngency or instrumentality; or 

(2) 17 no specin] orrangement exists, by 
delivery of n copy of the summons and com- 
Plain: elther to an officer, a mannging or gen- 
ers) agent or to any other agent authorized 
by appointment or by law to recelve service af 
process In the United Statcs; or in accord- 
gnce with on epplicable international con- 
vention on service of fudiclal documents; or 

(3) if eervice cumnot be made under paru- 
fernphs (1) or (2), and 3f reasonably calcu- 
lated to glve actual notice, by delivery of a 
copy of the summons and complaint, to- 
gether with o translation of each Into the 
omMcial lancuage of the foreign state— 

(A) as directed by an nutherity of the for- 
elon state or political subdivision in response 
to a letter rocatory or request, or 

(B) by any form of mail requiring asigned 
receipt, to be addressed and dispatched by 
the clerk of the court to the ngency or in- 
strumentality to be served, or 

{C) ns directed by order of the court con- 
sistent with the law of the place where serv- 
Ice y© ta he made, 

{c) Service shall be deemed to have been 
made— 

()) in the cance of service under subsection 
(a) (4), ns of the date of transmittal in- 
dicated tm the certified copy of the diplo- 
matic note; and 

(2) in any other case under thls section, 
as of the date of reccint indicated tn the 
certification, sicned and returned postal re- 
celpt, or other proof of service applicable to 
the method of service employed. 

(d) In any action brought in a court of 
the United States or of a State, a foreign 
State, a political subdivision thereof, or an 
acency or instrumentality of a forelmn state 
shal] serve an answer or other resronsive 
plending to the complaint within sixty days 
after service has been made under thls sec- 
tion 

(¢) No judgment by defnult shal) be en- 
tered by a court of the United States or of 
a State avalnst a forci¢n state. a political 
subcivision thereof, or an agency or instru- 
mentality of a foreten state, unless the claim- 
ant establishes his claim or right to relief by 
evidence satisfactory to the court. A copy 
of any such default judement shell be sent 
to the foreign state or political subdivision in 
the manner prescribed for service in this 
sectlon 

Page 16, line 22: Strike “and future”, 

Page 16, ltne 13: After “purty” Insert “at 
the time of enactment of th!s Act”. 

Pege 16, line 15: Strike “and from” and 
insert “arrest and’. 

Pape 20, Ine 1: Strike “Impending” and 
insert “Impeding”. 


Mr. DANIELSON (during the reading). 
Mr. Speaker, I ask unanimous consent 
that the committee amendments be con- 
sidered as read, printed in the Recorp, 
and consiclerea en bloc. 

The SPEAKER pro tempore. (Mr. Mc- 
Fatt). Is there objection to the request 
of the genticman from California? 

There was no objection. 
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The committee amendments 
agreed to. 

The bill was ordered to be engrossed 
and read a third time, was read the third 
time, and yrassed. and a motion to re- 

| consider was laid on the table. 


were 


GENERAL LEAVE 


Mr. DANIELSON. Mr. Speaker, I ask 
unanimous consent that I may be rer- 
milted to revise and extend my remarks 
and that all Members may have 5 Ieg- 
islative days in which to revise and ex- 
tend their remarks on the bill just 
passed. 

The SPEAKER pro tempore. Is there 
objection to the request of the gentleman 
from California? 

There was no cbjcction. 


VETERANS OMNIBUS HEALTH 
CARE ACT OF 1976 


Mr. SATTERFIELD. Mr. Speaker, I 
ask unanimous consent to take from 
the Speaker's desk the bill (H.R. 2735) 
to amend title 38 of the United States 
Code in order to provide for on annual 
investigation by the Administrator into 
the cost of travel by vetcruns to Vet- 
erans’ Administration facilities and to 
set rutes therefor, and for other pur- 
poses, with Senate amendments there- 
to, and concur in the Senate amcnd- 
ments with an amendment. 

The Clerk read the title of the bill. 

The SPEAKER pro tempore. Is there 
Objection to the request of the gentle- 
man from Virginia? 

There was no objection. 

The Clerk read the Senate amend- 
ments as follows: 


Strike out oll after the enacting clause 
and Inserl: That this Act may be cited as 
the “Veterans Omnibus Health Care Act of 
1976". 

TITLE I—GENERAL VETERANS HEALTH 
CARE AND DEPARTMENT OF MEDICINE 
AND SURGERY AMENDMENTS 
Src. 101. Section 111 of title 38, United 

States Code, is amended by— 

(1) Inserting in subsection (a) “pursuant 
to the provisions of this secilon” efter 
“Prcescent’; and 

(2) Inserting at the end of euch section 
the Icllowing new subsection: 

“te) (1) In carrying out the purposes of 
this section, the Administrator, In consul- 
tution with the Administrator of General 
Services, the Secretary of Transportation, 
thé Comptroller General of the United 
States, and representatives of organizations 
of yererans, shall conduct periodic investi- 
extions of the actual cost of travel (inelud- 
ing lodging und subsistence) to beneficinr- 
fes while traveling to or from o Veterans’ 
Administration faciiity or other place yur- 
Suant to the provisions of this section, and 
the estimated cost of alternative models of 
travel, Including public transportation and 
the cperation of privately owned vehicies. 
Tne Administrator shall conduct such in- 
Vestiketions tmmediatecly following any nl- 
terction in the rates deserlbed tn paragraph 
(31/C) of this subsection, and, in any even 
Smmediately following the enactment of th 
subsection and not less often than annually 
thereafter, und, based thereon, shall dceter- 
© rates of milowances or reimbursement 
be patd under this section, 

"(2) In no event shall payment he pro- 

Videc under this section— 
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fencrate the funds necessary to repay the 
bonds, remedial legislation is to be re- 
quested. 


I do not believe that such an answer 
conforms to the committee's request for 
information ‘“‘on what efforts are and 
will be made by the Center to raise the 
funds needed to mect this debt,” and 
the language that states tne report 
“should contain a detailed analysis of 
the Center's efforts to raise additional 
capital funds to cover such debts in 
order that the taxpayers will not be 
forced to assume the burdens of such 
added and unnecessary costs.” 

While I am, of course, sympathctic 
with anyone caught in an inflationary 
bind, as all Americans have been, I am 
far more sympathctic if the person or 
group makes some effort on its own to 
solve its problems, rather than throw up 
its hands in despair and ask the Federal 
taxpayers to bail them out. XJ am not 
convinced the Kennedy Center has made 
any such effort to date. I urge them to 
do so. 

The amendments were ordered to be 
engrossed and the bill to be read a third 
time. 

The bill was read the third time, and 
passed, 


AMENDMENT OF THE CENTRAL IN- 
TELLIGENCE RETIREMENT ACT 


Mr. ROBERT C. BYRD. Mr. Presi- 
dent, I ask unanimous consent that the 
Senate now proceed to the consideration 
of Calendar Order No. 1237. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk rend as follows: 

A bill (H.R. 13615) to omend the Centrul 
Intelligence Agency Retirement Act of 1964 


for certain employees, as amended, and for 
other purposes. 


The PRESIDING OFFICER. Is there 
objection to the present consideration 
of the bill? 

Mr, GRIFFIN. Mr. President, reserv- 
ing the right to object, I must ask this 
question arain: Has there been o budget 
clearance for this? 

The PRESIDING OFFICER. The 
Chair is checking. 

Mr. ROBERT C. BYRD. I am advised 
that there has been specific clearence 
My the Budget Committee of this legisla- 

ion. 

Mr, GRIFFIN. Is that it at the desi? 

The PRESIDING OFFICER, This is 
an entitlement bill, advises the Budget 
Committee, ana dees not need a waiver, 

Mr. GRIFFIN. Then I withdraw my 
reservation, Mr. President. 

The PRESIDING OFFICER. The 
Senator from Michigan has withdrawn 
his suggestion. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent to have printed 
in the Reconp a statement by the Senator 
from Hawali (Mr. Inovye). 

There being no objection, the slate- 
ment was ordered to be printed in the 
RECORD, ns follows: 

STATEMENT or SENATON INOUYE 

HLT. 19616 ne reported by the Senate Select 
Committee on Intelligence without amend- 
ment, would amend the Central Intelligence 
Agency Retiremen: Act of 1864 for Certain 
Employees, 05 Amended 

Tae Committee Report No, 95-1965. whic!. 
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accompanies H.R. 13615, gives a full and 
detailed explanation of the actions of your 
Committee. This measure js a Jegislative pro- 
posal of the Executive branch which was 
favorably considered and unanimously re- 
ported by both the House Armed Services 
Committee and your Select Committec on 
Intelligence. It passed the House of Rep- 
reserntatives by ro}l call vote after only minor 
debate and submission of Statements for the 
Record. 

In effect, this legislation, which is com- 
prised of two titles, accomplishes an 
equalization of retirement systems in the 
Executive branch conforming the CIA Retire- 
ment System to the Civil Service Retirement 
System and to recent enactments concerning 
the Foreign Service OMcer Retirement Sys- 
tem. Additionally, this legislation takes a 
first step towards annual replenishment of 
the deficit of the CIA retirement fund, in 
order that iL may remain actuarially sound. 

The authorization for appropriations con- 
tained in H.R, 13615 te in such amount os Is 
lecessary lo mert the amount of yormal cost 
for FY 1977 which ts not met by contributions 
under Sec. 211(a) of the CIA Retirement Act. 
This cost was estimated to be §52.2 million. 

However, @ recently enucted Department of 
Defense appropriations b}}! contains in Title 
VUI an appropriation of only §28.3 million. 
Your Committee was aware of this lesser 
Bppropriation at the time {t reported H.R. 
13615, however, since this ts only a one-yeer 
appropriation for FY 1977 your Committee 
elected not to change the Janguage adopted 
by the House in its authorization action This 
prevents the need for conference between 
the House and Senate on H.R. 13615. Your 
Committee has discussed this matter with 
both the Senate Appropriations Committee 
and the Congressions] Budget Office, both of 
whom agreed that the procedure, if adopted, 
would cause no problems. 

I am prepared to answer any questions any 
Member might have at this time and I urge 
passage of this Important measure, 


The PRESIDING OFFICER. The bill is 
cpen to amendment. If there be no 
amendment to be proposed, the question 
is on the third reading of the bill. 

The bil) was ordered to a third read- 
ing, read the third time, and passed. 


T sorzien SERVICE IMMUNITIES 
ACT OF 1976 


Mr. ROBERT C, BYRD. Mr. President, 
Y ask unanimous consent that the Senate 
proceed to the consideration of Calendar 
Order No. 1243. 

The PRESIDING OFFICER. The bil} 
will be stated by title. 

The legislative clerk read as follows: 

A bill (S. 3553) to define the jurisdiction 
of the United States courts In sults aAselnst 
foreign states, the circumstances in which 
Joretgn statics are immune frorn sult and in 
which execution may not be levied on their 
property, and for other purposes, 


The PRESIDING OFFICER, Is there 
objection to the present consideration of 
the bill? 

There being no objection, the Senate 
proceeded to consider the bill, which had 
been reported from the Committee on 
the Judiciary with amendments. 

The PRESIDING OFFICER. The first 
amendment wiil be stated. 

Mr. ROBERT C. BYRD. Mr. President, 
Task unanimous consent that the amend- 
ments be considered and &greed to en 
bloc. 

The PRESIDING OFFICER. Without 
objection, the amendments are con- 
sidered gnc agreed to en bloc. 
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The nmendments agreed Lo en bloc are 
as follows: 

On page 3, after Ine 11, under “sec.” 
slike “JG0C, Claims involving the pudiic 
debt.” and insert “1606. Extent of labhiity.”; 

On page 3, after line 11, under “sec 
strike “1G08. Service of process; time to an- 
swer; default.” and insert “1608. Service; tinie 
to answer, default.”; 

On page 4. line 11, strike “sections 1601 
aid" and insert “'section.”; 

On pnge 5, linc 16, after “party”, insert “at 
the time of enactment of this Act 

On page 6, line 1, strike “service” ond tn- 
serz “delivery”, 

On poge 8, line 5, strike “servea" atid in- 
sert “delivered”; 

On page €, Jine G, strike “served” and in- 
sert “delivered”; 

On page 8, Une }1, strike “service” and 
Insert “delivery”; 

Opn pnge &, line 15, after “days” insert 
“elther"; 

On puge B, ine 15, strike “service of proc- 
ess" ond insert “delivery of notice’; 

On page 8, line 17, after “section” Insert 
“or Jn the case of a party who Was unaware 
that the vessel or cargo of a forelgn state 
was involved, of the date such party deter~ 
mined the existence of the foreign state's 
Interest"; 

On poge 8, ilne 21, strike "served" and 
insert “delivercd’; 

On page 0D, line 6, strike “(c)""; 

On page D, line 7, strike “this section or 
under section 1606" and insert “section 
1605"; 

On page 9, line 11, strike "Itself, as dis- 
tinguished from a political subdivisJon there- 
of or trom" and insert “except for"; 

On poge 9, line 13, after “instrumentality” 
Insert “thereof”; 

On page 9, line 13, strike “of o foreign state, 
shall not be liable in tort for interest prior 
vo Judgment” and insert “shall not be liable’; 

On page 9, beginning with line 23, strike 
through page 10, line 16; 

On page 10, line 23, strike “sections 160% 
and 1606” and insert “section 1605"; 

Cn page 14, line 7, strike “of process”; 

On page 14, beginning with line 8, strike 
through page 16, line 8, and jpsert in lieu 
thereor: 

“(a) Service in the courts of the United 
States and of the States shall be made upo:: 
a foreign state or political subdivision of a 
foreign state; 

“(1) by delivery of a copy of the summorr 
&nd complaint in accordance with any spu- 
Cial arrangement for service between the 
plaintiff and the foreign state or political 
subdivisions; or 

“(2) Sif no special arrangement exists, bY 
delivery of a copy of the summons and com- 
plaint in accordance with an applicable in- 
te>nationai convention on service of judicial 
subdivision; or : 

"(3) if service cannot be made under paru- 
Graphs (1) or (2), by sending a copy of the 
sumimons and complaint and a notice 
sult, together with a translation of cach into 
Wie oficial language of the foreign state, by 
any form of mail requiring a signed reccipt. 
to be addressed ond dispatched by the clerk 
of the court to the hend cf the ministry 
of foreign affairs of the foreign state cou- 
eclned, or 

“(4) Mf service cannot be made within 20 
enys under parsgraph (3), by sending iwe 
copies cf the summons and complaint and & 
notice of sult, together with a translation of 
each into the official Janguage of the foreict 
slate, by any form of math requiring a signed 
Fecetpt, to be addressed ond dispatched by 
the clerk of the court to the Scarctary of 
Sinte in Washington, District of Columbia 
to the attention of the Director of Specin! 
Jansulnr Services—and the Secrerary shalt 
transmit one copy of the papers throur!: 
diplomatic channels to the foreign state anc! 
slinll send to the clerk of the court a certifies 
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-opy of the diplomatic note indicating when 
he papers were transmitted. 

used In this subsection, a ‘notice of suit’ 
shall Mean A notice addressed to a foreign 
satate and ina form prescribed by the Secre- 
cary of State by regulation. 

“(b) Service In the courts of the United 
States and of the States shall be made upon 
man agency or instrumentality of a foreign 
state: 

“(.) by delivery of a copy of the summons 
and compiaint In accordance with any spe- 
elm arrangement for service between the 
plaintit and the agency or instrumentality; 


or 

“(2) if no special arrangement exists, by 
| deitvery of a copy of the summons and com- 
) plain either to an oficer, a managing or 
general agent, or to any other agent author- 

fgead by appointment or by law to receive 
| service of process In the United States; or in 
/ accordance with an applicable international 
convention on service of judicial documents; 


“(9) Mf service cannot be made under 
paragraphs (1) or (2), and If reasonably cal- 
culated to give actual notice, by delivery of 
a copy of the summons and complaint, to- 
gether with ao translation of each Into the 
official language of the foreign state— 

"(A) as directed by an suthority of the 
foreign state or political subdivision in re- 
sponse to a letter rogatory or request or 

“(B) by any form of mail requiring 8 
signed receipt, to be addressed and dis- 
patched by the clerk of the court to the 
agency or instrumentality to be served, or 

“(C) as directed by order of the court con- 
sistent with the law of the place where serv- 
ice Is to be made. 

“¢c) Service shall be deemed to have been 
made— 

“{L) in the case of service under subsec- 
tlon (a) (4), as of tho date of transmittal 
Indicated in the certified copy of the diplo- 
matic note; and 

“(2) in any other cate under this section, 
as of the date of receipt indicated in the 
certification, signed and returned postal re- 
etipt. or cther proof of service applicable to 
the method cf service employed. 

“(d) In any action brought In @ court of 
the United States or of a State, a foreigd 
state, a political subdivision thereof, or an 
agency or instrumentality of a foreign state 
shall serve an answer or other responsive 
pieading to the complaint within sixty days 
after service has been made under this 
section. 

“«e) No Judgment by default shall te en- 
tered by a court of the United States or of a 
State against a foreign state, a political sub- 
division thereof or an agency or instrumen- 


dence satisfactory to the court. 
any such default Judgment shall be sent to 
. foreign state or political subdivision in 
manner prescribed for service In this 
Section. 

On page 19, Une 21, atrike “and future’: 

On page 19, line 22, after “party” insert 
the time of enactment of this Act”, 

On page 19, line 24, strike “and from” and 
insert “arrest and”; 

So as to make the bill read: 

Be it enacted dy the Senate and House of 
Representctives of the United States of 
America in Congress assembied, That this 
Act may be cited as the “Foreign Sovereign 
Immunities Act of 1976". 

Sec. 2. (aj) That chapter 85 of title 28, 
United States Code. ts amended by Inserting 
immediately defere section 1331 the foliow- 
ing new section: 

“§ 1390, Actions against foreign states 

“(a) The district courts shall have original 
jurisdiction without regard to amount in 
controversy of any nonjury civil a 
Against a foreign state as de‘ined in section 
1603(a) of this titte as to any claim for relief 
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in personam with respect to which the for- 
eign state ls oot entitled to Immunity either 
under section 1005-1507 of this title or under 
any applicable tnternational agreement. 

“(D) Personal jurisdiction over « foreign 
State shall exist as to every claim for relief 
over which the district courts have jurisdic- 
tion under subsection (a) where service has 
been made under section 1608 of this title. 

“(c) For purposes of subsection (5), an ap- 
pearance by @ foreign state does not confer 
personal jurisdiction with respect to any 
claim for relief not arising out of any trans- 
action or occurrence enumerated in sections 
1605-1607 of this title.”. 

{b) By inserting in the chap}er analysis of 
that chapter before— 
“1931. Federal question; 

troversy; coats,” 


the following new item: 


“1320. Actions against foreign states.”. 

Szc. 3. That section 1322 of title 28, United 
States Code, ls amended by striking sub- 
sections (ns) (2) and (3) and substituting tn 
thetr place the following: 

“(2) citizens of a State and citizens or sub- 
jects of a foreign state: 

“(3) citizens of different States and in 
which citizens or subjects of a foreign state 
are additional parties; and 

“(4) a forsign state, defined In section 1603 
(a) of this tithe, as plaintiq’ and citizens of 
a State or of different States.”. 

Sec. 4. (a) That title 28, United States 
Code, ls amended by Inserting after chapter 
95 the following new chapter: 

“Chapter 97—JURISDICTIONAL IMMU- 

NITIES OF FOREIGN STATES 


Bmount in con- 


“Sec. 

“1602. 
“1603. 
“1604. 


Findings and declaration of purpose. 

Definitions. 

Immunity of a foreign state from 
jurtadiction, 

Goneral exceptions to the Jurtsdic- 
tional Immunity of a foreign state. 

Extent of Iability. 

Counterclaims. 

Service; time to answer; default. 

Immunity from attachment and exe- 
cution of property of a foreign state. 

Exceptions to the immunity from 
attachment or execution. 

Certain types of property immune 
from execution. 

“§ 1602. Findings and declaration of purpose 

“The Congress Gnds that the determina- 
tion by United States courts of the claims 
of foreign states to immunity from the Juris- 
diction of such courta would serve the inter- 
ests of justice and would protect the rights 
of both foreign states and iitigants in United 
States courts. Under International law, states 
are not immune from the Jurisdiction of for- 
eign courts Insofar as their commercial activi~ 
tles are concerned, and their commercial 
property may be levied upon for the satis- 
faction of Judgments rendered agoinst them 
In connection with their commercial sctivi- 
ties. Claims of foreign states to Immunity 
should henceforth be decded by courts of 
the United States and of the States in con- 
formity with the principles set forth in this 
chapter. 

“§ 1603. Definitions 

“For purposes of thls chapter— 

“(s) A ‘foreign state’, except as used In 
section 1608 of this title, includes a political 
subdivision of a forelgn state or an agency 
or instrumentality of a forelgn state as de- 
tined In subsection (b). : 

“(>) An ‘agency or instrumentality of 3 
foreign stato’ means any entity— 

“(1) which Is a separate legal person, cor- 
porate or otherwise, and 

“(2) which ts an organ of a foreign state 
of political subdivision thereof, or a major- 
tty of whose shares or other ownership in- 
terest 1s owned by a foreign state or political 
subdivision thereof, and 

“(3) which ts neither a citizen of @ State 


“1605. 
“1606. 
“1607. 
“1608. 
“1609. 
“1610. 


"1611. 
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of the United States as Gefined in sections 
1322 (c) and (cd) of this title, nor created 
under the laws of any third country, 

“(c) The ‘United States’ inciudes all ter- 
ritory and waters. continental or insular, 
subject to the jurisdiction of the United 
States. 

“(d) A ‘commercial activity’ mesns elther 
&@ regular course of commercial conduct or @ 
particular commercial transaction or act. 
The commercial character of an activity shall 
be determined by reference to the nature of 
the course of conduct or particular trans- 
action or act, rather than by reference to Its 
purpose. 

“(e) A ‘commercial activity carried on in 
the United States by a foreign state’ means 
commercial activity carried on by such state 
and having substantial contact with the 
United States. 


“§ 1604. Immunity of a foreign state from 
jurisdiction 

“Subject to existing international agree- 
ments to which the United States Is « party 
at the time of enactment of this Act a for- 
eign state shall be mmune from the Jurisdic- 
tion of the courts of the United States and 
of the States except as provided in sections 
1605-1607 of this chapter. 

“§ 1605, General exceptions to the jurtsdic- 
tional Immunity of a foreign state 

“(a) A foreign state shall not be Immune 
from the Jurisdiction of courts of the United 
States or of the States In any case— 

“(1) in which the foreign state bas waived 
its Immunity elther explicitly or by Impil- 
cation, notwithstanding any withdrawal of 
the waiver which the foreign state may pur- 
port to effect except in accordance with the 
terms of the walver; 

“(2) in which the action ts based upou ® 
commercial activity carried on in the United 
States by the foreign state; or upon an act 
performed in the United States tr, connection 
with a commercial activity of the foreign 
state elsewhere: or upon an act outside the 
territory of the United States in connection 
with = commercial activity of the foreign 
state elsewhere and that sct causes a direct 
effect In the United States; 

“(3) in which rights in property taken in 
yiolation of internations! law are in issue 
and that property or any property exchanged 
for such property is present in the United 
States in connection with a commercial ac- 
tivity carried on in the United States by the 
foreign state; or that property or any prop- 
erty exchanged for such property is owned 
or operated by an agency or instrumentality 
of the foreign state and that agency or in- 
strumentality is engsged in a commercial 
activity Ip the United States; 

“(4) In which rights in property in the 
United States acquired by succession or git 
or rights In Immovable property situated In 
the United States are in Issue; or 

“(5) not otherwise encompassed in para- 
graph (2) above, in which money damages 
are sought against a forelgn state for per- 
sonal injury or death, or damage to or loss 
ef property, occurring In the United States 
and caused by the tortious act or omission of 
that foreign state or of any oficial or em- 
ployee of that foreign state while acting 
within the scope of his office or employment; 
except this paragraph shall not apply to— 

“¢A) any claim based upon the exercise oF 
performance or the failure to exercise or per 
form a discretionary function regardless of 
whether the discretion be abused, or 

“(B) any claim arising out of malicious 
prosecution, abuse of process, lbel. slander, 
misrepresentation, deceit. oF interference 
with contract rights. 

“(d) A foreign state shall not be immune 
from the jurisdiction of the courts of the 
United States In any case In which # sult in 
admiralty is brought to enforce # maritime 
lien against & vessel or cargo of the foreign 
state, which maritime lien Is based upon & 
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commercial activity of the forcign state, pro- 
vided that— 

(1) notice of the cult is given by delivery 
of a copy of the summons and of the com- 
piaint to the person, or hin agent, having 
possession of the vessel or cargo against 
which the maritime len Is asserted, but such 
notice shall not be deemed to have been de- 
livered, nor may it thereafter be delivered, 
af the vessel or curgo Is arrested pursuant to 
process obtained on behalf of the party 
bringing the suit—unless the party was un- 
aware that the vessel or cargo of a foreign 
Rtate wos involved, in which event the serv- 
ice of process of arrest shall be deemed to 
constitute valid delivery of such notice; and 

“(2) motice to the foreign state of the 
commencement of suit as provided in sec- 
tion 1608 of this title Is initiated within ten 
days elther of the delivery of notice as pro- 
vided in subsection (b)(1) of this section 
or in the case of a party who was unuware 
that the vessel or cargo of a foreign state 
was Involved, of the date such party ceter- 
mined the existence of the foreign state’s 
interest. 


Whenever notice is delivered under suhsec- 
tion (b) (1) of thts section, the maritime lien 
shall thereafter be deemed to be an in per- 
sonam claim ogatnst the foreign state which 
at that time owns the vessel or cargo in- 
volved: Provided, That a court may not award 
judgment against the foreign state in an 
&mount greater than the value of the ves- 
sel or cargo upon which the maritime lien 
arose, Buch value to be determined as of the 
Time notice js served under subsection (b) 
(1) of this section. 


“§ 1606, Extent of lability 

“As to any claim for rellef with respect to 
which a foreign state is not entitled to im- 
munity under section 1605 or 1607 of this 
chapter, the foreign state shall be liable in 
the same manner and to the same extent as 
® private individual under like circum- 
Btances; but a foreign state except for an 
agency or instrumentality thereof shall not 
be Mable for punitive damages; 

"If, however, in any case wherein death 
was cuused, the law of the place where the 
action or omission occurred provides, or hus 
been construed to provide, for damages only 
punitive in nature, the foreign state shell be 
liable for actual or compensatory damages 
Measured by the pecuniary injuries resulting 
from such death which were incurred by the 
persops for whose benefit the action was 
brought. 


“§ 1607. Counterclaims 

“In any action brought br ao foreign state, 
or In which a foreign state intervenos, Jn a 
court of the United States or of a State, the 
foreign state shall not be accorded immunity 
with respect to any counterclaim— 

“(a) for which a foreign state would not 
be entitled to immunity under sectlon 1605 
of this chapter had such claim been brought 
in a separate action against the foreign state; 
or 

"(b) arising out of the transaction or oc- 
currence that is the subject matter of the 
elnim of the fore!gn state; or 

"(c) to the extent that the counterclaim 
does not seek rejief exceeding tn amount or 
differing in Eind from that sought by the 
forelgn state, 


“§ 1608. Service; time to answer; default 

“(a) Service in the courts of the United 
States and of the States shall be made upon 
a foreign State or political subdivision of no 
foreign state: 

"(1) by delivery of o copy of the summons 
and complaint in accordance with any spe- 
Cia: grrangément for service between the 
piuwnuUM and the forelgn state or political 
subdivision; or 

“(2) 2% mo special arrangement exists, by 
delivery of n copy of the summons and coin- 
Pisint in wecordance with an applicable In- 
ternational convention on service of judicial 
documents; or 
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"(3) if service cannot be made under para- 
graphs (3) or (2), by sending a copy of the 
summons and complaint and a notice of su!t, 
together with B translation of each into the 
official language of the foreign state, by any 
form of mali reguiring a signed receipt, to 
be addressed enc dispetched by the clerk of 
the court to the head of the ministry of for- 
eign affairs of the forélgn state concerned, or 

“(4) if service cannot be made within 30 
days under paragraph (3). by sending two 
copies of the summons and complaint and a 
notice of sult, together with a translation of 
each into the officis] language of the foreign 
state, by any form of mail requiring a signed 
recelpt, to be addressed and dispatched by 
the clerk of the court to the Secretary of 
State In Washington, District of Columbia, 
to the attention of the Director of Spectal 
Consular Servises—ond the Secretary shall 
transmit once copy of the papers through 
aipiomatic channels to the foreign state ond 
shat] send to the clerk of the courtacertificd 
copy of the diplomatic note Indicuting when 
the papers were transmitted. 


As used in this subsection, a ‘notice of suit’ 
shall mean o notice addresyed to a foreign 
State arid {1 # forin prescribed by the Secre- 
tary of State by regulation, 

“(b) Service Jn the courts of the United 
States and of the States shall be made upcn 
an agency or instrumentality of a foreign 
state: 

“(1) by delivery of a copy of the sum- 
mons and complaint tn accordunce with any 
special arrangement for service between the 
Plaintifl and the agency or instrumentajity; 
or 

“(2) If no special arrangement exists, by 
Qclivery of o copy of the summons and com- 
plaint eithcr to an oficer, 2 managing or 
general agent, or to any other agent author- 
ized by appointment or by law to receive 
service of process in the United States; or 
in accordance with on applicable interna- 
tional convention on service of judicial docu- 
ments; or 

“(3) 4f service cannot be made under para- 
Graphs (1) or (2), ond if reasonably calcu- 
Jatec to give actual motice, by dolivery of u 
copy of the sumznons and cousplalut, toyether 
With a translation of each into the official 
language of the foreign state— 

"“(A) gs directed by an authority of the 
foreign state or political subdiviston tn re- 
sponse to a letter rogatory or request or 

“(B) by any form of mail requiring a 
Signed receipt, to be addressed and dis- 
patched by the clerk of the court to the 
agency or instrumentality to be served, or 

“(Ci os directed by order of the court con- 
sistent with the law of the place where sery- 
ice !s to be made. 

"“(e) Service shall be deemed to have been 
made— 

“(1) im the case of service under subsec- 
tion (a) (4), os of the date of transmittal 
incScated in the certified copy of the diplo- 
matic note; and 

“(2) In any other case uncer this section, 
as of the date cf recelpt indicated in the 
certification, signed and returned posta) 
rectipt, or other proof of service applicable 
to the method of service employed. 

"id) In any action brought tn 2 court of 
the United States or of a State, a foreign 
state. a political subdivision thereof, or an 
agency or instrim ty of n forelgn state 
shal! serre an wer or other responsive 
plending to the ecmplaint within sixty Gays 
after service has been mnde under this sec- 
tion. 

“te) No judgment by default shall be er- 
tered by Court of the United Stutes or of a 
State against a foreign state. 8 political sub- 
Alyision thereas or an agency or instrumen- 
tality of a foreign state, unless the claimant 
estenlisnes his clai:n or rigbt to relier by 
eviaence Satisfactory to the court. A copy of 
any such default judgment shall be bent Ww 
the foreign state or potitical subdivision in 
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the manner prescribed for service in this 

section, 

“$1609. Immunity from attachment and ex- 
ecution of property of ps foreign 
state 

“Subject to existing international agree- 
ments to which the United States js o party 

BY the tlme of enactment of this Act, the 

property in the United States of a forelgn 

state shell be imumune from attachment ar- 
rest and execution except as provided in 

Sections 1610 and 1611 of this chapter, 


“$1610, Exceptions to the immunity from 
attachment of execution 

“(n) The property in the United States 
of a foreign state, as defined in section 1603 
(a) of this chapter, used for a commerciul 
activity In the United States, shall not be 
immune from attachment in aid of execu- 
tion, or from execution, upon a judgment 
entered by a court of the United States or 
of a State after the effective date of this 
Act, 1f— 

“(1) the foreign state has waived its im- 
munity from atiachment in ald of execu- 
tion or from execution elther explicitly or by 
implication, notwithstanding any withdraw- 
ol of the walver the forelgn state may pur- 
port to effect except in accordance with the 
terms of the waiver, or 

“(2) the property is or wos used for the 
commercial activity upon which the claim 
is based, or 

(3) the execution relates to a judgment 
establishing rights in property which has 
been taken in violation of international law 
or which has been exchanged for property 
taken jn violation of International Jaw, or 

“(4) the execution relates to a judgment 
establishing rights in property— 

“(A) which ts acquired by succession or 
gift, or 

“(B) which is immovable and situated in 
the United States: Provided, That such 
property ts not used for purposes of matn- 
taining a diplomatic or consular mission or 
the residence of the Chief of such mission. 
or 

“{5) the properly consists of any contrac- 
tual obligution or any procceds from such & 
contractual obligation to indemnify or hold 
harmiess the foreign state or its employees 
under a policy of automobile or other Mabil- 
ity or casualty insurance covering the claim 
which merged into the Judgment. 

“(b) In addition to subsection (a), any 
property in the United States of an agency 
or instrumentality of a foreign state en- 
Raced in commercial activity in the United 
States shail not be immune from attach- 
ment in aid of €xecution, or from execution, 


upon a judgment entered by a court of the- 


United States or of a State after the effective 
date of this Aci, L— 

“(1) the agency or instrumentality has 
watyed its immunity from attachment in 
nic of execution or from execution either 
expliciiy or implicitly, notwithstanding 
withdrawal of the waiver the agency or In- 
strumentallty may purport to effect except 
in necordauce with the terms of the waiver, 
or 

“(2) the Judgment relates to a claim for 
which the agency or instrumentality ts not 
immusie by virtue of sections 1605(n) (2). 
(3) or (5), or 16095/d) of this chapter, regnrad- 
less of whether the property is or was used 
for the activity upon which the claim |S 
based, 

"“(c) No attachment or execution referred 
to In subsections (a) and (b) of this section 
shall be permitted until the court )ho5 
ordered sich attachment and execution o/ter 
huving determined that o reasonable ‘period 
of time hns elapsed following the entry of 
jJucement nnd the giving of any notice Te- 
quired under section 1608/¢) of this chapter: 

“(d) The property of a foreign state, 
dened in section 1603(a) of this chapter, 
used for 2 commercial activity in the United 
Stutes, Shall tot be fmimune froni attachment 
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lor to the entry of Jucgmenst in any action 
sought in a court of the United Statics or of 

» State, or prior to the elapse of the period 
{ time provided in subsection (c) of this 
ection if— 

(1) the foreign state has explicitly walved 
ts Immunity from attachment prior to judg- 
ment, notwithstanding any withdrawal of 
ho waiver the foreign state may purport to 
fect except In accordance with the terms of 

=ho waiver, and 

(2) the purpose of the attachment ts to 

ssecure satisfaction of a Judgment that has 
een or May ultimately be entered against 
jehe foreign state, and not to obtain jurisdic- 
“tion. 


“$1611. Certain types of property immune 
from execution 

“(a) Notwithstanding the provisions of 

section 1G10 of this chapter, the property of 
- those organizations designated by the Presi- 
dens as being entitied to enjoy the privileges. 
} exemptions, and immunities provided by the 
| International Organizations Immunities Act 
shall mot de subject to attachment or any 
other Judictal process impeding the dis- 
 Dursement of funds to, or on the order of, a 
foreign state as the result of an action 
‘Brough? in the courts of the United States or 
of she States, 

“(b) Notwithstanding the provisions of 
section 1610 of this chapter, the property of 
a foreign state shall be immune from at- 
tachment and from execution, L— 

“(1) the property is that of a foreign cen~ 
tral bank or monetary authority held for its 
own account, unless such bank or authority, 
or Its parent foreign government, has explic- 
itiy walved its Immunity from attachment In 
ald of execution, or from execution, notwith- 
Standing any withdrawal of the walver which 
the bank, authority or government olay pur- 
port to eifect except in accordance with the 
terms of the waiver; or 

“(2) the property is, or Ls intended to be, 
used in connection wita a military activity 
and . ‘ 

“(A) is of a military character, © 

“(B) ts under the contro! of a military 
authority or defense agency.”. 

(>) That the analysis of “Paat IV.—Jvnis- 
prctioy ano Vewue” of title 28, United 
States Code, ts amended by inserting after— 


"95. Customs Court.”, ” 
the following new Item: 


“97. Juriedictional Immunities of Foreign 
States.”. 

Src. 5. That sectlon 1301 of title 28, United 
States Code, ts amended by adding at the 
end thereof the following new subsection: 

“(f) A civil action agoinst a foreign state 
as defined in section 1603(a) of this title may 
bo brought— 

(1) in any judictal district in which a 
substantial part of the events or omissions 
giving rise to the claim occurred, or & sub- 
stantial part of property that ts the subject 
of the action ts situated: 

“(2) in any fudictal district In which the 
veasel or cargo of 8 foreign state {s situated, 
U the claim Is asserted under section 1605(D) 
of this title; 

“{3) In any Judiclal district In which the 
agency or instrumentality ls licensed to do 
business or {s doing business, if tho action 
ts brought against an agency or instrumen- 
tality of a forelgn state as defined In section 
16C3(b) of this title: or 

(4) In the United States District Court 
for the District of Columbia Lf the action 
ls brought against a forelgn state or political 
subdivision thercoz.”. 

Sxc. 6. That section 1441 of title 28, United 
States Code, is amended by adding at the 
end thereof the following new subsection: 

“(d) Any civil action brought !n s State 
court against a foreign state as defired In 
section 1603(a) of this title may be removed 
by the foreign state to the district court of 
the United States for the district and dirt- 
sion embracing the place where such action 
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ts pending Upen removal the action shal! 
De tried by the court without jury. Where 
removal is based upon this subsection, the 
time limitations of section 1446/0) of this 
chapter may be enlarged at any time for 
cause shown.”. 

Sec. 7. If any provision of this Act or the 
Application thereof to any foreign state is 
held invalid, the invalidity does not affect 
other provisions or applications of the Act 
which can be given effect without the invalid 
provision or application, and to this end the 
provisions of this Act are severable. 

Src. 8 This Act shall take effect ninety 
days after the date of its enactment. 


The bill was ordered to be engrossed 
for a third reading, read the third time, 
aad passed, es 


RURAL ELECTRIFICATION ADMIN- 
ISTRATION TECHNICAL AMEND- 
MENTS ACT OF 1976 


Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Senate 
proceed to the consideration of Calendar 
Order No. 1244. 

The PRESIDING OFFICER. The bill 
will be stated by title. 

The legislative clerk read as follows: 

A dill (HLR. 12207) to amend the Rural 
Electrification Act of 1936, as amended, to 
correct unintended inequities tn the interest 
rate criteria for borrowers from the Rural 
Fiectrifeation Administration, and to maks 
other technical amendments, 


The PRESIDING OFFICER. Without 
objection, the Senate will proceed to its 
consideration. : 

The Senate proceeded to consider the 
bill CH.R, 12207) which had been re- 
ported from the Committee on Agricul- 
ture and Forestry with an amendment 
on page 3, line 14, insert the following: 

Scc. 4. This Act shall take effect upon 
enactment, except that insured loans made 
pursuant to applications for such loans 
which would otherwise lose eligibUity. for 
special rate financing upon such enactment, 
received by the Rural Etectrifcation Admin- 
istration and still pending on the date of 
enactment of this Act, shail bear interest as 
determined under section $05(b) of the Ru- 
ral Electrification Act of 1930 before its 
amendment by this Act. 


Mr, HUMPHREY. H.R. 12207 makes 
two changes in the Rural Electrification 
Act of 1936. First, it clim!nates the rev- 
enue per mile criteria and substitutes re- 
vised criteria to be used as a basis for 
making insured loans to both electric 
and telephone borrowers at the special 
rat= of 2 percent and, second, it trans- 
fers the unobligated balance of the REA 
appropriation for fiscal year 1973 to the 
rural electrification and telephone re- 
volving fund. 

At the time of enactment of the 1973 
amendment to the Rural Electrification 
Act, under the density and gross rev- 
enue per mile test there were eligible for 
2 percent financing 181 or 19.5 percent 
of all electric borrowers and 191 or 23.4 
percent of all telephone borrowers. In 
calendar year 1975. 373 or 40.3 percen: 
of all electric borrowers and 422 or 43.7 
percent of all telephone borrowers were 
eligible for 2 percent loans. H.R. 12207 
would stabilize the number of borrowers 
eligible for 2 percent loans at or near the 
level that Congress envisioned when the 
present Rural Electrification Act was 
passed. 
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‘This committee adopted an amend- 
ment, a so-called grandfather clause, 
that would remove the possibility that 
any electric or telephone borrower with 
@ pending loan application will be ad- 
versely affected by the changes in the 
> rate criteria contained in the 

I request unanimous consent that a 
section-by-section analysis of H.R. 12207 
be inserted in the Recoro at this point. 

There being no objection, the analysis 
was ordered to be printed in the Rrcoro, 
as follows: 

Senate CoManrrre on AcnicuLTURE anD Foa- 
esray—Srarr Exptanation oy H.R. 12207 
H.R, 12207 makes two changes In the Ru- 

ral Electrifcation Act of 1936. Pirst, it ellm- 

inates the revenue per mile criteria and sub- 
stitutes revised criteria to be used as a basis 
for making tosured loans to beth electric 
and telephone borrowers at the special rate 
of 2 percent and, secondly, tt transfers the 
unobligated balance of the RZA appropria- 
tion for Sscal year 1973 to the Rural Elec- 
trification and Telepbone Revolving Fund. 
SECTION-BT-SICTION ANALYS:S 

Secticn 1, Stort tiie— 

Section 1 provides that the bill may be 
cited as the “Rura! Electrification Admin- 
istration Technical Amendments Act of 
1976". 

Section 2, Transfer of unobligated appro- 
priation to the Rural Electrification Tele- 
phone Revolving Fund— 

Section 2 provides for the transfer to the 
Rural Slectrifcation and Telophone Revolv- 
Ing Fand of unobligated balances of “the 
Rural Electrification Administration appro~ 
priation for fiscal year 1973, which—accord- 
ing to the Department of Agriculture—total 
$455,634.525. The revolving fund is used, 
among other things, for making insured loans 
and advances. : 

Section 3, Special rate criteria—. 

Section 3 changes the criteria for detcr- 
mincing whether an electric or telephone bor- 
rower Is eligible for an Insured loan at the 
special rate of 2 percent per year. A telephone 
borrower would quallfy for 2 percent financ- 
ing if It had an average subseriber density 
of three or fewer per mile at the end of the 
most recent calendar year ending at lenst six 
months before approval of the Joan. An elec- 
tric borrower would quallfy for such financ- 
Ing If it had, ac the end of the most recent 
calendar year ending at least six months de- 
fore approval of the loan, an average con- 
sumer density of two or fewer per mile or an 
average adjusted plant revenue mtio of over 
9.0. The ratio ured for this purpese would be 
a single overage of the ratios obtained by di- 
viding the sum of the Derrower’s distribution 
plant and genera! pian: by its anaoual gross 
revenue less cost of power for the calendar 
year described adore and the two immedi - 
ately preceding calencar years. 

Section 4. No adverse effect on pending 
applications— 

Section 4 of the dil provides that insured 
loans made pursuan’ to appileations for such 
loans which would otherwise lose eligibility 
for special rate Snancing upon enactment of 
the bill, recetved Dy the Rural Electrification 
Administration and stil! pending on the date 
of enactment. shall bear Interest as deter- 
mined under section 305th) of the Rural 
Electrification Act of 1938 before Itz amend- 
ment by the bill Section 4, therefore. i res 
that no eiect ne horrewer which 
filet an applic c ta the date of en- 
actment of the Stl be adversely amected. 
Hownrver, the Ce ee expects the Admin- 
istrator of the Rural Electrification Adininis- 
tration to develop procedures under which 
loan, applicants with pending applications 
and otherwise eligibie for the “special rate” 
on the date of enactment of the dill may 
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ate take action to approve the amend- 
ment of the Meat Import Act. 

The beef cattle industry is in havoc. 
This problem of illegal meat imports is 
undercutting our domestic beef market 
by almost 30 percent. I: makes very little 
sense to allow a further price drop in this 
important industry by a circumvention 
of the 1964 Meat Import Act. It has been 
brought out that well over 37 million 
pounds of beef has entered the trade 
zone at Mayaguez, Puerto Rico, during 
the past 9 months. However, the re- 
processing of this {imported bee! has al- 
lowed the meat to be excluded from fit- 
ting Into one of the quota catcgories. It 
then pours into this country and, un- 
believably, it is mot being charged 
against the individual country’s quota. 
There is no question that this unjust 
technical procedure js a direct circum- 
vention of the intent of Congress in 
passing the meat import bill 12 yenrs 
ago, 
I believe this legislation is just and 
proper because it states unequivocally 
that we cannot tolerate an invasion of 
our laws. Our cattlemen were given a 
commitment under the 1964 law which 
said that foreign markets could not 
dump their meat products on our shores, 
thereby causing severe adverse price ef- 
fects in the livestock industry, 

It 1s time that we take action as a 
protest of the tragic neglect of those 
individuals who produce the meat for 
our consumers. Reaching solutions to 
problems fucing the lMvyestock industry 
have to be given high priority. I support 
this amendment as I believe it is a step 
in the right direction of reaching an 
overall solution to this critical problem 
of meat imports. 

The PRESIDING OFFICER. The 
question js on agreeing to the amend- 
ment of the Senator from Nebraska. 

The amendment was agreed to. 

The amendments were ordered to be 
engrossed ond the bill to be read a third 
time. 

The bill was read the third time, and 
passed. 

The title was amended so as to read: 
“An act to amend the Tariff Schedules 
of the United States with respect to the 
treatment of certain temporary replace- 
ment aircraft engines, certain meat, and 
certain mixed feed.”. 


MRS, HELEN WOLSKI, MICHAEL 
WOLSKI AND STEVEN WOLSKI 


Mr. ROBERT C, BYRD. Mr. President, 
I ask unanimous consent that the Com- 
mittee on the Judiciary be discharged 
from further consideration of H.R. 3377. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

Mr. ROBERT C. BYRD. I ask unan- 
imous consent that the Senate procecd 
to the immediate consideration of H.R. 
3377 

his js a private claim by Senator 
Pirinip A. Hart for the relief of Mrs. 
Helen Wolski, et al. 

The PRESIDING OFFICER. Without 
objection, it is so ordered. 

The PRESIDING OFFICER. The clerk 
will state the bill by title. 
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The assistant legislative clerk read os 
foliows: 

H.R. 3377, on act for the retlef of Mrs. 
Heien Wolski, Michael Wolski, and Steven 
Wolski. 


The PRESIDING OFFICER. Without 
objection, the committee jis discharged 
from further consideration of the bill, 
and the Sennte will proceed to its con- 
sideration. 

The bill was ordered to be read a third 
time, was read a third time, and passed. 


LJUDEVIT PREVIC 


Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Judi- 
ciary Committee be discharged from fur- 
ther consideration of H.R. 11809 and that 
the Senate proceed to {ts immediate con- 
sideration, 

The PRESIDING OFFICER, Without 
objection, it is so ordered, 

.The clerk will state the bill by title. 

The second assistant legislative clerk 
read as follows: 


H.R. 11809, an act for the rellef of Ljudevit 
Previc. 


The PRESIDING OFFICER. Is there 
objection to the consideration of the bill? 

There being no objection, the bill was 
ordered to a third reading, wns read the 
third time, and passed. 


SUSPENSION OF DUTIES ON 
MANGANESE ORE 


Mr. ROBERT C. BYRD. Mr. President, 
I ask that the Chair lay before the Sen- 
ate a message from the House of Repre- 
sentatives on H.R. 12033. 

The PRESIDING OFFICER laid be- 
fore the Senate a message from the 
House on H.R. 12033, as follows: 

Resolved, That the House disagree to the 
Omendment of the Senate to the bill (H.R. 
12033) entitled “An Act to continue until 
the close of June 30, 1979, the existing sus- 
pension of duties on manganese ore (includ- 
ing ferruginous ore) and related products.” 


Mr. ROBERT C, BYRD. Mr. President, 
I move that the Senate recede from its 
amendment, 

The PRESIDING OFFICER. The 


question is on agrecing to the motion of 
the Senator from West Virginia. 


The motion was agreed to. 


H.R. 15563 


Mr, ROBERT C. BYRD, Mr. President, 
J ask unanimous consent that the Chair 
lay before the Senate a message from the 
House on H.R, 15563. 

The PRESIDING OFFICER laid be- 
fore the Senate a message from the 
House of Representatives on H.R. 15563. 
_ Mr. GRIFFIN. Mr, President, reserv- 
ing the right to object, I do object. 

Mr. ROBERT C. BYRD, Mr. President, 
I withdraw that one for the time being. 
Jam sorry. 


NOMINATION OF RICHARD M. BILBY 


Mr. ROBERT C. BYRD. Mr. Presideiit, 
I asi: unanimous consent that the Sen- 
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ate go into executive session to consider 
the nomination of Mr. Bilby. ; 
Mr. DURKIN. Mr. President, I object. 


7 
Tsurrs AGAINST FOREIGN STATES 


Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Chair 
lay before the Senate a message from the 
House of Representatives on H.R. 11315, 

The PRESIDING OFFICER laid be- 
fore the Senaie a messege from the House 
of Representatives on H.R. 11315, on act 
to define the jurisdiction of United States 
courts in sufts against foreign states, the 
circumstances jn which forcign states are 
{mmune from suit and in which execu- 
tion may not be levied on their property, 
and for olher purposes, which was read 
twice by title. 

The PRESIDING OFFICER. Is there 
objection? The Chair hears none. 

The Senate proceeded to consider the 
bill. 

Mr. ROBERT C. BYRD. Mr. President, 
I ask unanimous consent that the Dill, 


having been read the first and second 


time, the Senate proceed to its imme- 
diate consideration. 

There being no objection, the bill was 
ordered to third reading, was read the 
third time, and passed. 

Mr. ROBERT C. BYRD. Mr. President, 
I move to reconsider the vote by which 
the bill was passed. 

Mr. GRIFFIN, I move to lay that mo- 
tion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. ROBERT C. BYRD. Now, Mr. Pres- 


ident, I move to postpone indefinitely the — 


identical Senate bill which has already 
been passed, 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the motion of the 
Senator from West Virginia. 

L. The motion was agreed to. 


TINICUM NATIONAL ENVIRON- 
MENTAL CENTER 


Mr, ROBERT C. BYRD. Mr. President, 
I ask the Chair to lny before the Sen- 
ate a message from the House of Repre- 
sentatives on E.R. 5682. 

The PRESIDING OFFICER Jaid be- 
fore the Senate the amendment of the 
House of Representatives to the amend- 
ment of the Senate to the bill (H.-R. 5682) 
to extend the boundary of the Tinicum 
National Environmental Center, and for 
other purposes, as follows: 

Strike out the sum $3,650,000, named In 


sald amendment. and Insert jn leu there- 
of $1,600,000. 


sae Senate proceeded to consider the 
iil, 

Mr. ROBERT C. BYRD. Mr. President, 
I move that the Senate concur in the 
amendment of the House. 

The PRESIDING OFFICER. The ques- 
tion is on agreeing to the motion of the 
Senator from West Virginia. 

The motion was agreed to. 

Mr. ROBERT C. BYRD. Mr. President, 
I yield to the distinguished Senator from 
Ahtbama (Ir. SraRKMAN) who hes becn 
wailing patiently, and I ask that my 
rights to the floor be protected. 


= 
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completed a study, almost a year ago, of 
the definitions of “grant”, “contract” 
and “cooperative agreement.” That 
sludy, which has been reviewed by other 
Federal agencies, public interest groups, 
and other interested associations and 
€roups, confirmed support for the objec- 
tives of this legislation but led to serious 
questions as to whether at this point 
legislation is necessary or desirable. 

No matter how careful the drafting, a 
bill which requires thousands of trans- 
actions to be placed into one of three 
categories will probably result, in many 
cases, in limiting the flexibility of Fed- 
eral agencies in administering thelr pro- 
Crams and creating # large number of 
technical diMcullies for them. Federally 
supported basic research programs would 
be particularly dificult to classify in 
terms of the definitions in this bill. 

The Office of Management and Bucget 
is continuing ta work jn this area with 
the cooperation of other Federal ogen- 
cies, It plans to issue policy guidance to 
Federal ngencics that would more clearly 
distinguish between procurement and 
assistance transactions and to better de- 
fine patterns of assistance relationships 
between Federal agencics and funding 
recipients, 

In additlon, OMB has been developing 
more comprchensive guidance for assist- 
ance programs, as indicated by the re- 
cent circulars issued by the agency cs- 
lablishing uniform administrative re- 
quirements for hospitals, universities, 
and nonprofit grantees. I am directing 
OMB to continue to emphasize such nc- 
tivities, 

Subsequent modifications and refine- 
ments can be made in these directives 
when further operating experience and 
evaluation suggest they are needed. Such 
an evolving set of activities in the Execu- 
tive branch, a step-by-step process which 
learns from experience, {s preferable to 
Bae lengthy study as required by this 

ill. 


In view of the extremely complex and 
changing nature of Federal assistance 
Programs, I believe that Congress should 
Not legislate categories of Federal assist - 
ance relationships, but leave the numver 
and nature of such Classifications to the 
Executive branch to Getermine and im- 
piement. If experience Trom the studies 
and evaluations now underway demon- 
strates that legislation is reouired, that 
experience would also provide a better 
foundation for formulating legislation 
than we have now, 

Accordingly, I must withhold my ap- 
proval of S. 1437, 

5. 3553 
MENORANDUMN OF DISAPPROVAL 


Tam withholding my approval from Ss. 
3553, the Foreign Sovercign Immunities 
“cl of 1976, for technical reasons, 

In its haste to adjourn, the Concre:s 
Passed identical Senate and House bills 
On this subject. At the time the Senate 
passed the House bill, H.R. 11315, it at- 
tempted to vacate its earlier Passace of 
S. 3553 but was unable to do SO because it 
had left the Senate's jurisdiction, The 
House, wnaware that the Senate had 
passed the House bill, niso Passed the 
Senate bill, 
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In view of the Senate’s action in at- 
tempting to vacate its passage of S. 3553, 
there is doubt that S. 3553 has been prop- 
erly enrolled, and therefore I om scp- 
arately approving H.R, 11315 and must 
withhold my approval from S. 3553. 
Genacp R. Foros. 

i Tue Wuite HOUSE, <a 


APPOINTMENT OF MEMBERS OF THE 
COMMISSION ON POSTAL SERVICE 


Pursuant to the provisions of section 
7(a)(1)(B), Public Law 94-421, the 
President pro tempore appointed as 
members of the Commission on Postai 
Service Mr. Jumes H. Rademacher and 
Ms. Rose Russell Liakely. 


SENATE RESOLUTION 586—SUBMIS- 
SION OF A RESOLUTION REORGA- 
NIZING THE COMMITTEE SYSTEM 
OF THE SENATE 
(Referred to the Committee on Rules 

ond Administration.) 

Under authority of the order of the 
Senate of September 30, 1976, Mr. STe- 
VENSON and Mr, Brock ‘for themselves, 
Mr. Cianston, Mr. Dots, Mr. Domenict, 
Mr. Graver, Mr. HANSEN, Mr, HATFIELD, 
Mr. HatHaway, Mr, Metcaty, Mr. Moss, 
Mr. Netson, ana Mr. Packwoop) sub- 
mitted the following resolution on Oc- 
tober 15, 1976: 

Resolved, That this resolution may be olted 
as the "Committce System Reorganization 
Amendments of 1977". 

TITLE I—STANDING COMMITTEES JUNIS- 

DICTION: SIZE 

Sec. 101. Rule XXV of the Standing Rules 
of the Senate ts amended by striking out 
parcrracphs 3, 2, and 3 and inserting in leu 
thereof the following new purayraphs: 

“1. The folowing standing comniltteee 
shall be appointed at the commencement of 
ench Congress, with Jenve to report by bill or 
otherwise on mutters within their respective 
jurisdictions: 

“(8)(1) Committee on Agriculture and 
Small Business, to which committce shall be 
referred all proposed iegisiation, messcces, 
petitions. memorials, and other matters relut- 
Inn primarily to the following Subjects: 

“1. Acriculture and agricultural commod- 


“2. Inspection of livestock, ment, and ogri- 
cultura! products, 

“3. Atiimal industry und diseases, 

"4. Pests and pes 

“S. Apricultural extension services and ex- 
periment stations, 

"6, Forestry 

“7. Agricultural economics and research, 

“8. Home economics. 

“9. Plant Industry, salls, and Bericultural 
engineering. 

10. Farm eredit and furm security. 

“11. Rural development, rural electrifica- 
tion, and watersheds. 

"32. Agricultural Production, marketing, 
and stabilization of prices. 

“13. Crop insurance and soll conservation. 

“14. Human nutrition, 
$. School nutrition Programs. 

"26. Food stamp programs, 

7, Small business. 

“18. Food from fresh waters end the sea. 
Irrigation and reclamntion. 
Land-use planning 

Replanal oc ric development, 

“12) Such ecm fe shall also study and 
review, on oa con’ hensive bacis, matters 
relating to food. nutrition. and hunger, both 
in the United States and in foreign coun- 
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trics. and al} problems of American smni}) 
buyiness enterprises and oll facts possible 
in relation thereto which would not only 
be of public interest, but which would also 
nid the Congress In enacting remedial legisic- 
Won, and report thereon from time to tlme. 

“(by) Commitite on Appropriations, to 
Which commiltee snul) be referred ull pro- 
posed icygiélasion, messages, petitions, 
memorials, and other matters relating to the 
following subjects: 

“1. Except as provided in subparograph 
(¢), @ppropriation of the revenue for the 
Suppcrt of the Government. 

“2, Rescission of appropriutions contained 
jn appropriution Acts (referred to jn section 
105 of title 1, United States Code). 

"3 The amount of new spending authority 
Meseribed in sectiun 461(c) (2) 1A) ond (BD) 
of the Congressional] Budget Act of 1074 
Provided in bills and resolutions referred to 
the committee under section 401(b) (2) of 
thot Act (but subject to the provisions of 
eectlon 4U1(b)(3) of that Act). 

“a. New &dvance spending authority de- 
Seribed tn section 401(c)(2)(C) of the Con- 
fresxionul Budge: Act of 1974 provided in 
bins and resoluilons referred to the com- 
mittee under section 401(b)(2) of that Act 
(but subject to the provisions of section 
401(b)(3) of that Act). 

“(¢) (1) Committee on Armed Services, to 
which committce soll be referred al) pro- 
porcd = legislation, Messages, petitions, 
memorials, aud other matters relating to 
lke following subjects: 

“1, The common defense, 

““. The Depar:ment of Defense, the De- 
partment of the Army, the Department of the 
Navy, and the Department of the Alr Porce, 
generally. 

3. Pay, promotion 
beneNts and pz 
Armed Forces. 

“4. Milltury research and development. 

"5S. Selective service eystem, 

“6. Strategic and critical materials neces- 
sary {cr the com:non defense. 

“T. Acronauticel and Space activities 
pecullar to or primarily acsoclated with the 
cevelepment of weapons systems or military 
Operations, 

“B. Panama Cana! Zone government. 

“0. Poretgn Military sales (joint), 

"10. National security aspects of atomic 
cherpy, 

“(2) Such committee shall also study and 
Teview, On w COmsrehensive basis, matters re- 
ting to the common defense policy cf the 
Uniled Stutes, end Tepert thereon from time 
te tinie, 

"td) (1) Comps: 
and Urbun Af 
be referred a)) P 
PeuUuons, memer 
lating to the fo} 


Hk 


retirement, and other 
“ges of members of the 


see on Banking, Housing, 
te Which com:nittee shull 
ved legiilation, messages, 
%, and other matters re- 
lng subjects: 

Bonks, banzing, and finunclal institu- 


tons. 

"2, Internationa! finance, including inter- 
national Nnancia! and monetary organiza- 
tlons. 

“d. Finanelat aid te comtnerce and Indus- 
try, 

“4, Deposit insurance. 

“S. Pubile and private housing (including 
veterans’ housing), 

“G, Federal monetary poilcy, including Fed- 
eral Reserve Sysiem 

"7. Money and credit, including currency 
anc colnace 

“6 Issuance ond redemption of netes, 

“9. Control of prices of con:modaitles, rents, 
ard services, 

"10. Urban Cevelopment {except for urben 
MASS Cransit), 

"11. Economic siabilizatton and defense 
production, 

“12. Export con 

“13. Export and 

“14. Nursing bh 

"(2) Such com 


rols 

‘Oroien lrade promotion. 

© Construction, 

tee shali also study and 
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to such widows from the Defense 
-etment—which will, in turn, assure 
of a minimum income of approx:- 
y $2,700 a year. 
14773, as approved by the Sen- 
ontains all of the above provisions. 
bill as passed by the House had 
provided for a cost-of-living in- 
e for widows under the retired 
an's family protection plan— 
=p—for a reduction of the social 
ity offset under the SBP from 100 
nt to 50 percent; and for elimina- 
f the social security offset entirely 
xtain circumstances. These circum- 
es would be when there is a depend- 
hild, or when the surviving spouse 
t receiving benefits based on the 
ed retirce’s military service, or 
a the only military service involved 
ds of active duty of less than 30 
such as is the case for Reserve 


e Senate eliminated these latter 
‘isions. 

eeply regret that the Senate was 
Able to take the entire bill as passed 
House. It was a good bill which 
@ significant improvements in the 
vor benefit plan for families of 
c military personnel and would 
= eliminated certain inequitabie sit- 
ms which now occur under the pro- 


understand that the action in the 
ate was taken without prejudice to 
e provisions and was based solely on 
view that the Senate Armed Serv- 
Committee did not have time to 
y the matter in detail and to re- 
© the fiscal data that it believed it 
Hed. The cost-of-living increase for 
=PP widows was supported by the 
artment of Defense and would have 
wided needed protection to widows 
> have seen their income seriously 
ed by the inflation of recent years. 
= changes in the social security offset, 
le not supported by the Defense De- 
tment, recognized changes in the so- 
tL security program and would have 
vided a significant improvement in 
efits to military widows. F 
m moving, at the direction of the 
irman of our committee, Mr. Price, 
ecept the Senate amendments, I do 
because the lateness of the session 
~vents a conference on the bill. 
ry. BAUMAN. Mr. Speaker, I with- 
“Ww mv reservation of objection. 
ye SPEAKER. Is there objection to 
> request of the gentleman from New 
tk? 
ere was no objection. 
4 motion to reconsider was laid on 
2 table. 

> 


DOREIGN SOVFRFIGN IMMUNITIES 
ACT OF 1976 


| Mr. DANIELSON. Mr. Speaker, I ask 
manimous consent to take from the 
merker’s table the Senate bill (S, 3533) 
. define the jurisdiction of United States 
‘urts in suits against foreign states, the 
arcumstances in which foreign states are 
-imune from suit and in which execu- 
on may not be levied on their vroperty. 
sd for other rurposes, and ask for its 
mmedinte consideration. 
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The Clerk read the title of the bill. 

The SPEAKER. Is there objection to 
the request of the gentleman from Cali- 
fornia? 

Mr, ASHBROOK. Mr. Speaker, reserv- 
ing the right to object, I only make this 
reservation for the purpose of allowing 
the gentleman from California (Mr. Dan- 
TELSON) to explain the extraordinary 
parliamentary situation in which we find 
ourselves on this particular piece of leg- 
islation. 

Mr. DANIELSON. Mr. Speaker, will 
the gentleman yield? 

Mr. ASHBROOK. I yield to the gen- 
tleman from California. 

Mr. DANIELSON. Mr. Speaker and 
Memters of the House, the bill S. 3553 
which is now before us ts identical in all 
respects to H.R. 11315, which this House 
passed without dissenting vote on the day 
tefore yesterday. The bill has been for- 
warded to the Senate, but somehow or 
other it seems to have been lost in the 
process. 

Mr. Speaker, in order to assure that 
this very beneficial act can become a pub- 
lic law and part of the law of our land, 
Iam taking up the Senate bill, which has 
in the meanwhile been passed by the Sen- 
ate and has arrived at our desk. 

Mr. Speaker, this bill will cost the 
American people nothing. 

But it does give the American people 
the right to sue foreign nations in the 
United States District Courts in certain 
types of commercial and tortious activi- 
ties, 

Mr. ASHBROOK. Mr. Speaker, I thank 
the gentlemin and I withdraw my reser- 
yation of objection. 

The SPEAKER. Is there objection to 
the request of the gentleman from Cali- 
fornia? 

There was no objection. 

The Clerk read the Senate bill as fol- 
lows: 

Be it enacted by the Senate and House 
of Representatives of the Untted States of 
America tn Congress assembled, That this 
Act may be cited as the “Foreign Sovereign 
Immunities Act of 1976". 

Sec. 2. (2) That chapter 85 of title 28, 
United States Code, is amended by Inserting 
immediately before section 1331 the follow- 
ing new section: 

“£1930. Actions against foreign states 

“(a) The district courts shall have origi- 
nal jurisdiction without regard to amount 
in controverzy of any ponjury civil action 
Agaings a foreign state as de ined in section 
WO3ra. Of this title as to any chim for 
relief in personam with respect to which 
the foreign state is not entitled to immunity 
either under sections 1005-1607 of this title 
or under any appi.cable international agree- 
rent 

“ib) Perronal jurisdiction orer a foreign 
state shall exist as to every ciaim for rehef 
sch the district courts have jurisdic- 
der subsection fa; where service has 

* unerr wm tGeR of this tithe 
For pitcposs of subrtectian tb). an 
appearance by a foreign state does not confer 
personal jurisdiction with respect to any 
claim for relief not arising out of any trans- 
action or occurrence enumerated in sections 
1303-1807 cf this tle” 

ib) By aserting Im the chapter analysis of 
fat chapter before 
“L331, Federal question, amount in contro- 
versy: costs” 
awing new ham 


were tie 


¢ 
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"1290, Actions against foreign states.”. 

See. 3. That section 1332 of title 28, United 
States Cos, is amended by striking subsec- 
tioms (a) (2) and (3) and substituting in 
their place the following: 

“(2) citizens of a State and citizens o: 
subjects of a forelgn state; 

“(3) citizens of different States and in 
which citizens or subjects of a forcign state 
are additional parties; and 

“(4) @ foreign state, defined tn section 
1603(a) of this title, as plaintim and citizens 
of a State or of dierent States.”. 

Stc. 4. (a) That title 28, United Srates 
Code, is amended by inserting after chapter 
95 the following new chapter: 

“Chapter 97.—JURISDICTIONAL IMMUNI- 
TIES OP FOREIGN STATES 


. Findings and declaration of purpose. 

. Definitions. 

. Immunity of a foreign state from 
jurisdiction, 

. General exceptions to the jurisdiction- 

ol immunity of & foreign state 


“1606, Extent of tiability. 

“1607. Counterclaims. 

“1603, Service; time to answer; default. 

“1609, Immunity from attachment and 
execution of property of 3 foreign 
state. 4 

“1610, Exceptions to the {mmunity from at- 


tachment or execution. 
Certain types of property Immune 
from execution. 


“§ 1602. Findings and declaration of purpose 


“The Congress finds that the determina- 
tion by United States courts of the claims 
of foreign states to immunity from the 
Jurisdiction of such courts would serve the 
Interests of justice and would protect the 
rights of both foreign states and litigants 
in United States courts. Under international 
law, states are not immune from the Juris- 
diction of foreign courts Insofar as their 
commercial activities are concerned, and 
their commercial property may be levied 
upon for the satisfaction of judgments ren 
dered against them in connection with their 
commercial activities. Claims of foretgn 
states to immunity should henceforth be 
decided by courts of the United States and 
of the States in conformity with the prin- 
ciples set forth In this chapter. 


“§ 1603. Definitions 


“For purposes of this chapter— 

“(a) A ‘foreign state’, except as used In 
section 1068 of this title, includes a political 
subdivision of a foreign state or an agency 
or instrumentality of a foreign state as de- 
fined tn subsection (>). 

“(b) An ‘agency or instrumentality of 3 
foreign state means any entity— 

“(1) which Is a separate legal person, cor- 
porate or otherwise. and 
an crgan of a forcign state 
‘hdivizion thereof. or a mutor- 
shares or other ownership mi- 
terest Is owned by a foreign state or political 
siadivision thereo!. and 

“(3) ch Is neither a citizen of a State 
of the United States as defined in sections 
1222 (c! and (d) of this title, nor created 
under the !aws of any third country. 

(ted States’ Includes ai! tcr- 
aters. continental or Ins vat, 
the Jurisdiction of the United 


“1611. 


A ‘commercial activity’ Means either 
se of commercial conduct oF & 
mmiercial transaction or act 

escial character of an actit 
ctermined by reference to tt 
e course of conduct or pt 
. rather than by res 


“yd 


pe 
“cte) A ‘commercial activity carried 0) 

the United States by a foreign st ate’ 
Hi rity carmed on by suck 


eans 


Bey | 90 


its 
United Staies. 

“216094. Inuinwaily cf 
abisdiethou 


subs ial curtact with tie 


a fereien state from 


Hotsal 
ates i 
Piet GF UL 
Ls ipye 
the Usted States 
sitted In sce= 


agrer~ 
Suith 


duns LO the Juriacic- 
s Ol & Soredein alate 
wl not be in: 
cf the Untred 
the States tn any curse — 

Hoskate has waived 
Wy or by hinge 


3 
2 OF Ut 
(2) th Whielr the loreip 
Ves gnunyunest® Glther 
Lior, tolwethasicercha ney: Wiltdrawal of 1h¢ 
Malver which the fren le may purport 
to cficet except hi accordance with Lhe ternis 
of the wars 
2) In which the retion Is based vpon a 
commercial activity carricd on in the United 
States by the forcimy stite; or wpon an uct 
perfurmed im ihe Undted Stuke, in connece 
thon with o cummoercial activity of the for- 
cipn slute clsewhere, or Upon an net outside 
the territory of the United States in con. 
Neetion WI nf commercin! activity of the 
foreign atate elsewhere and that act causes 
h direc eifeet the Untted States; 

Jn Widelr Mplite fa property taber ti 
Vielntion Of International law are i issue 
And Ul property or Koy properly exclumped 
Jor such property ds preeent fa the United 
States In Conbectlon with w comme cial ne- 
Mylty carried on i the United Stites by the 
fore;pn Bute: or tint property or any prop. 
erty exchanged for such property js owned 
or operated by nn agency or Mastrumentulity 
of the forcipn state and that agency or in- 
strumentality is eppeaged i a conmercinl 
Activity jn the Untied States; 

"(4) tn whieh rivhts in property in the 
United States nequirced by succession or gift 
of rights 2 Immovable property sityated yn 
the Untted Sates ure mm issue; or 

"(hp net otherwise encompassed In pora= 
fraph (2) avove, ny whieh money damages 
ure soupht apainst a torcign state for per- 
sonnl injury or death, or cumnape to or Joss 
of property, occurring In the United States 
and eaused by the toruious ret or Gindssion 
ul that foreipn state or of any oficial or 
emoloyce Of that foretin state while acting 
Within the scope of his ofice or employment 


except Ute sararraph shall not apply ta— 
rt 
cad bascd upen the & cree or 
Ve om WCE 


arditess oF 
or 

of muticions 
bel. slander 
Interference 


disor: sian 
ether the diseret 
(By suy elatm 
pros tien. abuse of 
misrepresc 
with contract r 

"(b) A forvien state shall not be Immune 
from the furlsdiction of the corrts of the 
United States in anv ense In which a sult tu 
nadinizalty Js broneht to enforce a marittine 
Hon amarmat a ve or corpo of ihe sured: 
state. which ranritime Jien is based uj; 
commercial activity of the foretey 
provided that— 

"(1) notice of the suit ts 
of n copy of the cur Ons a 
plaint to the ors Or lus 


possession af the vessel or 


process, 
deceit, or 


lay delivery 


Piven 


which the maritime hen 
such notice stint] not be 
delivered, ior 


ed, Af the ves et 
“t lo process ala 
fiy bris : ihe syti— uniore 
tue verre) or earua of a 
Involved. ty wa 
Sroeeey ont 
¢ 


dan 


vied deilve: 


cect to co 
wera 


notice to 


(2s the forelpy state ef the 
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commencement of sult os provided jn sec- the clerk of ihe court to the Secretary of 


Hen 16Gb of this title Is initiated within ten 
dass etter Of the delivery of moire As proe 
vider? dn fihsestion (bicr} of Unis rection 
erin the case of w party “ho Was Unaware 
that the vessel or eamo of tm foveipu staie 
V tavetved, of Lhe Gate agen Pyrty Gercre 
nunca whe exisience of the foreign state's 
eC 
never notwe 1 Geiivered imder sub- 
(heed) Gf his seetio., The mariaune 
t fier Le Ceenuwd to be an da 
the foreign 


f china agit 
Whieh at That time owns the Ve - 
fivelved: Promded, That nm cour ol 
award Mick me the forelpu state 


a WM ftieduast preaies (han the value of the 
Bo Hper which Lhe marnune Men 
Vali le he @etermunceG as of the 
Gtiee i served Uniler subsection Od) (2) 
seolion. 

“¢ 1006. Exient of Miubliity 

AS 10 any clalm for relief with respect lo 
Whivh na foreign stue is net entitled to tine 
Mmaimity under reetlon 1604 ar 1607 of this 
chapter the foreten state shail be table fa 
the same muuiner and to the same extent as 0 
private dncdividunal under ike chreumstances: 
but nw foretzu state except for ngency or in- 
strummentahty thereuf shall not be Inable or 
for punitive damages; 

“If, however, Wn any cases wWheretn death 
wat caused, the law uf the place where the 
netion oF onitssiun ceeurred provides, or has 
beet construed to provide, for damages anly 
punitive tao nature the foreljn state shall 
De Mable for neti or compensatory dame 
ages measured by the pecusls {Injuries re- 
suiting? from such death whieh y fucurred 
by the perteus fur whose benebht the action 
Was brought. 

"§ 1607. Counterclatms 

“Thome action brought by a foreign state, 
or tn which § fureign state bntervenes, Jn on 
court of the United States or of a State, the 
Sore}ay state shail not he accorded Immunaliy 
with respect to any cownterslaim— 

“inj for whieh n foreipn state wowld not 
be enQticd to linmaniity wider scetion 1605 


of th pter Lac puch claim) been brought 
In nstparate acwION AgUNSt the foreipn state; 
or 


“(by artsing out of the transaction or oce 

renee fine ds thie sudfect miuutier of the 
of Cie foreinn riate, or 

“(e) to the es rat the counterclaim 

docs ney £ exceed ; 

dren 


cv 


tds Peels 

x of the Untted 
fl be made upon 
ubiiviston of a 


Sawey 


, of a copy of the summons 
arcurdaizee whth any spe- 


cial service between the 
plait forelgn state or potlitlcal 
subdivicg 

Wied ynt cenxists. by 


delivery cf 
iiy accord 
al canny 
os 

ervice cane ot be n 
or (2) 


Copy Gt ons and com=- 
nee with wpphieabie in 
iilea on scevice of Judicial 


¢ under parn= 
J A Copy of the 
olice Of strit. 
ho into the 
nosliuie. by any 
ied reecipt, 19 be 
tched by (he clerk af the 
of the isiyistry of faretgn 
> Of the foresron state conee or 
19) 12 service chene! be made within 30 
. under parac (3) by seating twa 
S and Complaint and o 
how translanoy of 
waco ab the foreian 
: Sleuied 
ved by 


Udanenape of the fore: 
mail rea 


“establishes hin cl 


District of Calumbin, te 
the attention of the Director of Special 
Consular Servires—und the Secretary snull 
mit one copy of Ue papers through 
matic channel: lo the forelyn state qnd 
shall send to the clerk of the court a certui- 
fied copy of Uie diplomatic note Incleating 
when the papers were transmitted 

As used in this subecetion, a ‘notice of sult 
shail mean n novice nddressed to a forelyn 
state nud tu a form presrived by the Secre- 
tary of State by regulation. 

“(b) Service ty the courts of the Uniied 
Stutea and of the States shall be made upon 
An apency or insirumentanty of a foreign 
stnte; 

"(1) by delivery of n copy of the summons 
and compialit mo necordance with any spe- 
cial arrangement for service between the 
PiMINthT wud the agency or Instrumentality, 
or 

"(2) if no speciat arrangement exists, by 
delivery of a copy cf the summons nnd com- 
plaint either to nn officer, a managing or fen- 
eral ngent, or to any other ayent authorized 
by appaiutment or by Juw to recelve Kervicc 
Of process in the Unidiced Stites; or in uccord- 
fnee with an npplicable international con- 
yeution on service of judicini documents; or 

"(3) if service cniot be made under par- 
Qyraphs (1) or (2), and if rensonably enl- 
culated to plve actual notice, by delivery of 
n copy of the summons and complaint, to- 
gether with a transiation of each Into the 
oilicinl Innguage of (he foreign state— 

“(A) nsx directed by an nuthority of the 
foreign state or political subdivision in re- 
Fponse to © letter ropalory or request or 

“(B) by guy form of mail requiring o 
Figned recelpt, to be addressed and dis- 
patched by the clerk of the court to the 
agency or instrumentality to be served, or 

“(C) as directed by order of the court con- 
sistent with the Jaw of the pince where 
service is to be nade, 

“te) Service shall be deemed to have been 
macde— 

“(1) tie the ense of service under subsec- 
thon (m) (4), a8 of the date of transmittal sn- 
dicated jn the cerufied copy of the diplo- 
matic note; and 

"(2) In any other ense under this section. 
ns of the dite of receipt Indicated in the cer- 
Uficntion, sipned and returned postal receipt, 
or other proof of service applicable to the 
method of service employed. 

“(d) In any acti brought tn a court of 
the United Sites er ef o State, a forest 
state, m polltic vision thereof, or 
apeney or Mity of a forcipn x) 
shill rerve an answer or other responsi 
Pleading to the complaint within sixty days 
after service has been made wnder this sec- 
tion. 

“(e) No judgement dy default shall be en- 
torect by n court of the Untted States or of a 
Slate agalnst a foreign stale, n political sub- 
division therec! or an agency or Instrumen- 
lality of a forei¢n state, unless the claimant 
ov ripht to relief by 
evidence satisfictory to (he caurt. A copy of 
any such default Jucement shall be sent oO 
the forelen state or political subdivision jn 
the nsanner preserned for service in this 
Kection 


"$1609 


State In Washits Kiton, 


itv from attachment 
property of 


Tnnmun and ex- 


a fore): 


state 


"Subject ta existing International agree- 
ments to Which the United States ts a part 
at the time of omar: moat of his Act, tt 


Pp tis the te; of n force 
e shall be from astachment nr- 
rest and exves wept at provided iia sec- 
tions 1610 and 1611 of chinpter. 
“2 1G10. Exception the amimnatty from 
ae lane of exe ion 


"(ad The pre, 
f foreisn svate 


perty in Use United States of 
defued In section 1603(:) 


Netober t, 1976 


> this chapter, weed for a conmerelal actly- 
Ninh the Cotted States, sill not be kn- 
une Crom attachment tu ald of execution. 
> from exevution, upon a Judgment entered 
. & court of the United States or of a State 
ter the cilective date of this Act, 1f— 
“ql) the foreign state has waived its im- 
unity front attachment in aid of execution 
= from execution either explicitly or by lin- 
Awitlon, notwitietanding any withdrawal 
Cc the waiver the foreign state may purport 
= effect except im Accordance with the terms 
Cc the watver, or 
(2) the property ts or was used for the 
mmitercial activity upon which the claim 
based, or 
(3) the execution relates to a Judgment 
Patadlishing rights in property which has 
peen taken in violation of laternational law 
~ which has been exchanged for property 
ssken in violation of international law, or 
(4) the execution relates to a judgment 
Kstablishing rights In property— 
' cA) which is required by succession or 


=f, or 
8) which ts immovable and situated In 
ye United States: Provided, That such prop- 
wty is not wied for purposes of mainzal: 
| diplomatic or consular mission or the rest- 
hence of the Chief of such mission. or 
4S) the property consists of any contract- 
~al obligation to indemuitly or hold harmless 
she foreign state or kts employees under a 
policy of automobile or other Mabliity or cas- 
naity Insurance covering the claim which 
mierjzed into the Judgment. 

“(b) In addition to subsection (a), any 
coroperty In the United States of an agency or 
) ustrumentality of a forcign state engaged in 
commercial activity in the United Statcs 
shall not be tmunune from the attainment in 
evid of execution, or from exccution, upon 
m Judgment entered by a court of the United 
*States or of a State after the effective date of 
miia Act. i{— 

"11) the agency or Instrumentatity has 
ewaived Ita Immunity from attachments In ald 
sof execution or from execution elther ex- 
gplicitty or implicitly, notwithstanding any 
-withdrawal of the walver the agency or tn- 
*strumentality may purport to effect except In 
accordance with the terms of the watver, or 

“(2) the Judgment relates to a claim for 
- which the agency or Instrumentality ts not 
immune by virtue of sections 1605(a) (2), 

#3) or (5), or 1605/6) of this chapter regard- 
_ less of whether the property !s or waz used for 
the activity upon which the clalm ts based. 

“tc) No attachment or execution referred 
to In subsections (a) and (b) of this section 
shall be permitted untt! the court has ordered 
such attachment and excctition after having 

determined that a reasonable period of time 
has elapsed following the entry of Judgment 
and the giving of any notice required uncer 
section 1608(¢e) of this chapter 

“(d) The property of a foreign state, as de- 

Sed in section 1603(a) of thls chapter. used 
ior a commercial activity in the United 
States. shall not be immune from attach- 
ment prior to the entry of jJudement tn any 
action brought In a court of the United States 
or of a State, or prior to the elapse of the 
period of time provided tn subsection {c) ot 
this section. — 
"C1) the foreign state has explicitly walved 
Immunity from attachment prior to 
Py . hobvithstancding any withdrasal 
of the er the foreign state may purpert 
to effect except in accordance with the terms 
of the waiver, and 
“(2) the purpose of the attachment Is to 
Sectire satisfaction of a Judgment that has 
teen or may ultimately be entered against 
the foretgn state, and not to obtain furisdis- 
tien, 


“J .1811. Certaln types of property Immune 
from execution 

“ia) Notwithstanding the provisions © 

S@ction 1610 of this chapter, the property 
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of these organizations designated by the 
President as belug eatitted to enjoy the priv- 
lleges, exemptions, and Immunities provided 
vy the Internatioual Organizations Immuni- 
ties Act shall not be subject to attachment 
or any other judicial process impeding the 
disbursement of funds to, or on the order 
of, a foreign state as the result of an action 
brought in the courts of the United States 
or of the States. 

“(b) Notwithstanding the provisions of 
section 1610 of this chapter, the property of 
a foreign state shail be Immune from at- 
tachment and from execution, 1f— 

“{1) the property ts that of a forelgn cen- 
tral bank or mouctary authority held (or 
ts own account, unless such bank or author- 
ity, or Its parent foreign government, has 
explicitly waived its immunity from at- 
tachment In aid of execution, or from exe- 
cution. notwithstanding any withdrawal of 
the waiver which the bank, authority or gov~ 
ernment may purport to effect except in 
accordance with the terms of the waiver; or 

“(2) the property Is, or is Intended to be, 
used in connection with a military activity 
and 

“(A) Is of a military character, or 

“(B) ts under the control of a military an- 
thority or defense agency.” 

(b) That the analysis of “Pant TV.—Jurts- 
pierwon ann Venue” of title 28, United States 
Code, Is amended by inserting after— 


“95, Customs Court.”, 
the foltowtng new Item: 


“97. Jurisdictional Immunities of Foreign 
States.". 


Sec, 5. That section 1991 of title 28, United 
States Code, is amended by adding at the 
end thereof the following new subsection: 

“(f) A civil action against a foreign state 
as defined in section 1603(a) of this title may 
be brought— 

“(1) In any Judictal district in which 3 
substantial part of the events or omissions 
giving rize to the claim occurred, or a sub- 
stantial part of property that Is the subject 
of the action ts situated: 

(2) in any judicial district In which the 
vessel or cargo of a foreign state is situated, 
if the clatm is asserted under section 1605(b) 
of tints tttic: 

“(3) in any Judictal district tn which the 
agency or instrumentality Is licensed to 
do business or ts doing business, If the ac- 
tlon Is brought against an agency oT Instru- 
mentality of a foreign state as defined tn sec- 
tlon 1603(d) of this title: or 

“(4) In the United States District Court 
for the District of Columbia !f the action Is 
brought against a foreign state or political 
subdirision thereof.”. 

Sec. 6. That srction 1441 of title 28, United 
States Code, Is amended by adding at the 
end thereof the following new subsection: 

“(d) Any civil action brought in a State 
court against a forrtyn state as defined tit 
section 1f03(a) of this title may be removed 
by the forcien state to the district court of 
the United States for the district and div!- 
sion embracing the place where such action 
ty pending, Coen removal the action shall 
be tried by the court without fury. Where 
removal {3 based upon this subsection. the 
time limitations of section 1444(b) of this 
cs time for 


canter Tay Ye enlarged at any 
catise shown,”. 
Src, 7. If any provision of this Act or the 


reof to any foretgn state Is 
held invatid, the Invalidity does not affect 
other provisions or apnieations of the Act 
which can be given effect without the In- 
valid provision or application. and to this 
end the nrovitions of this ack are severity 

Sec. 8. This Act shall take effect ninety 
days after the date of its enactment. 


The Sonate dill was ordered to he read 


apnlication tt 


a third time, was read the third time, 


35191 


and passed, and a motion to reconsider 
pes luid on the table. 


NONDISCRIMINATORY APPOINT- 
MENT OF CADETS TO U.S. COAST 
GUARD ACADEMY 


Mr. BIAGGI. Mr. Speaker, I ask unani- 
mous consent to take from the Speaker's 
table the bill H.R. 10192, to amend title 
14, United States Code, to provide for 
the non-discriminatory appointment of 
cadets to the United States Coast Guard 
Academy, with the Senate amendment 
thereto and concur in the Senate amend- 
ment with an amendment. 

The Clerk read the title of the bill. 

The Clerk read the Senate amend- 
ment as follows: 

Page 2, after line 7, insert: 

Sec. 2. Notwithstanding the provisions of 
section 4123 of the Revised Statutes of the 
United States, as amended (46 USC, 11), 
or the provisions of section 27 of the Mer- 
chant Marine Act of 1920 (46 USC, #43), the 
Secretary of the department under which the 
United States Coast Guard Is operatuig. shall 
cause the vessels, Bruja Mar (vessel number 
540133), presently owned by Greenwood Mar- 
ine, Incorporated; Barbara Ann (vessel num- 
ber 529835), presently owned by Keith Mal- 
colm of Marine City, Michigan; and Mery M 
(vessel number 230483), presently owned by 
Charles Hammond, Juntor, of Glen Burnie, 
Maryland. to be documented as vessels of the 
United States with the privileges of eugaylng 
In coastwise trade or in the American Asher- 
ex, upon compliance with the usual require= 
ments, 40 lony ay the vessel4 are owned by 
a citizen of the United States. 


The Clerk read the House amendment 
to the Senate amendment, as follows: 

In teu of tke mintter propesed bo he in- 
serted hy the Senate minendiment, lisert tie 
fotlowing: 

“See. 2. (a) Notwithstanding the provi- 
sions of section 4192 of the Rovised Statutes 
of the United States, as amended (46 USC. 
11), or any other proviston of taw, the Secre- 
tary of the Department tn which the Coast 
Guard !s operating (1) shall causo the ves- 
sels, BARBARA ANN (Vesrel Number 529935), 
presently jointly owned, with right of sur- 
vivership, by Keith £. and Barbara Malcolm 
of Marine City, Michicen, and HRCIA MAR 
(Voesel Number $46133). presently owred by 
Greenwood Marine, Incerporated, a Loulsiana 
corporation. to he documented ax vossels of 
the United States with the nrivlecc of en- 
gacing In the constwise trade, and (2) shall 
care the vessel, MARY M. (Vessel Number 
220493), presently owned by Charities Ham- 
mond. Junter, of Glen Burnie. Maryland. to 
he documented as a vessel of the Unsted 
States with the erivileers of enzavind In the 
Ameritan fehertes. stich @ cumentation to 
be conditions upon comaliance with all the 
reculrements for such documentation arbver 
than the recutremen? that the vessel be 
buttt in the Untted States. 

“chy The provisions of this section shall 
tong 
foint 

hee 


remain In effect for the Barbara Ann © 
as the vessel confinies In Its oresen* 
awnerehin of In the ov sersS iD ot Le 
viver therect, and for the Bruin Mer so bony 
as the vessel continues tn its present owne- 
ership.” 

Mr. BIAGGT (during the reading’. Mr. 
Speaker, I ask unanimous consent that 
the Senate amendment and the House 
amendment to the Senate amendment be 
considered as read and printed in the 
Record. 

The SPEAKER. Is there wbivetirs “0 
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this great campaign, the things that unite us as Americans — 


are far more enduring than the things that divide us, Let’s 
all remember that both Democrats and Republicans are 
striving together to create a more perfect union with 
liberty and justice for all. 

Our unwritten compact of respect for the convictions 
of others and faith in the tendency of others allows Ameri- 
cans the luxury of rugged political competition. Let’s all 
work to banish war from our shrinking world and hate 
from our expanding hearts, to make this whole planet as 
full of fricndship and felicity as this room tonight, 

Thank you and good night. 
sore: The President spotse at 7:37 p.m. at the Waldorf Astoria 
Hotel. In his opening remarks he referred to Terence Cardinal 
Cooke, archbishop of New York, Governor Hugh Carey, Senator 
Jacob K. Javits and Senator James L. Buckley, of New York, 
Abraham Beame, mayor of New York City, Charles H. Silver, chair- 
man of the dinner, and Dr. Howard Rusk, chairman of the Alfred E. 
Smith Committee, 

As printed above, this item follows the text of the White House 
press release. 


heres of the Foreign Sovereign 


Immunities Bill 


The President’s Memorandum of Disapproval of S. 3553. 
Dated October 21,1976, Released October 22, 1976 


I am withholding my approval from S. 3553, the For- 
eign Sovereign Immunities Act of 1976, for technical 
reasons. 

In its haste to adjourn, the Congress passed identical 
Senate and House bills on this subject. At the time the 
Senate passed the House bill, H.R. 11315, it attempted 
to vacate its earlier passage of S. 3553 but was unable to 
do so because it had left the Senate's jurisdiction, The 
House, unaware that the Senate had passed the House 
bill, also passed the Senate bill. 

In view of the Senate's action in attempting to vacate 
its passage of S, 3553, there is doubt that S. 3553 has 
been properly enrolled, and therefore I am separately 
approving H.R. 11315 and must withhold my upproval 
from S. 3553. 

Geratp R. Foro 
The White House, 


October 21, 1976, 


Foreign Sovereign Immunities 
Act of 1976 


Statement by the President on Signing H.R. 11315 Into 
Law. October 22, 1976 


It is with great satisfaction that [ announce that I have 
signed H.R. 11315, the Forcign Sovereign Immunities 
Act of 1976. This legislation, proposed by my adminis- 
tration, continues the longstanding commiunent of the 
United States to seek a stable international order under 
the law. 

It has often been said that the development of an in- 
ternational legal order~ occurs only through small but 
carefully considered steps. The Foreign Sovereign Im- 
munities Act of 1976, which [ sign today, is such a step. 

This legislation will enable merican citizens and. for- 
eign governments alike to ascertain when'a foreign state 
can be sued in our courts. In this modem world where 
private citizens increasinyly come into contact with for- 
cign government activities, it is important to know when 
the courts are available to redress legal grievances. 

This statute will also make it casier for our citizens and 
foreign governments to turn to the courts to resolve ordi- 
nary legal disputes. In this respect, the Foreign Sovereign 
Immunities Act carries forward a modern and enlight- 
ened trerd in international law. And it makes this de- 
velopment in the law available to all American citizens. 


note: As enacted, the Foreign Sovercign Immunities Act of 1976 
(H.R. 11315) is Public Law 94-583, approved October 21, 1976. 


Resource Conservation and 
Recovery Act of 1976 


Statement by the President on Signing S. 2150 Into Law. 
October 22, 1976 


I have approved S. 2150, the Resource Conservation 
and Recovery Act of 1976, 

[ believe this bill provides a workable program aimed 
at solving one of the highest pnority cnvironmental prob- 
lems confronting the Nation, the disposal of hazardous 
wastes. This legislation provides for State responsibility for 
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this great campaign, the things that unite us as -Americans 
are far more endunng than the things that divide us, Let’s 
all remember that both Democrats and Republicans are 
striving together to create a more perfect union with 
liberty and justice for all. 

Our unwritten compact of respect for the convicticns 
of others and faith in the tendency of others allows ,\meri- 
cans the luxury of rugged political competition. Let's ail 
work to banish war from our shrinking world and hate 
from our expanding hearts, to make this whole planet as 
full of friendship and felicity as this room tonight. 

Thank you and good night. 
4sotz: The President spoke at 7:37 p.m. at the Waldorf Astoria 
Hotel. In his opening remarks he referred to Terence Cardinal 
Cooke, archbishop of New York, Governor Hugh Carey, Senator 
Jacob K. Javits and Senator James L. Buckley, of New York, 
Abraham Beame, mayor of New York City, Charles H. Silver, chair- 
man of the dinner, and Dr. Howard Rusk, chairman of the Alfred E. 
Smith Committee. 


As printed above, this item follows the text of the White House 
press release. 


Veto of the Foreign Sovereign 
Immunities Bill 


The President’s Memorandum of Disapproval of S. 3553. 
Dated October 21,1976, Released October 22, 1976 


I am withholding my approval from S. 3553, the For- 
cign Sovercign Immunities Act of 1976, for technical 
reasons. 

In its haste to adjourn, the Congress passed identical 
Senate and House bills on this subject. At the time the 
Senate passed the House bill, H.R. 11315, it attempted 
to vacate its earlier passage of S. 3553 but was unable to 
do so because it had left the Senate’s jursdiction. The 
House, unaware that the Senate had passed the House 
bill, also passed the Senate bill. 

In view of the Senate's action in attempting to vacate 
its passage of S. 3553, there is doubt that S. 3553 has 
been properly enrolled, and therefore I am scparatcly 
approving H.R. 11315 and must withhold my approval 
from S. 3553, 

Geratp R. Forp 
The White House, 
October 21, 1976. 


[Foreign Sovereign Immunities 


— 


Statement by the President on Signing H.R. 11315 Into 
Law. October 22, 1976 


Act of 1976 


Ix is with great satisfaction that [ announce chat I have 
signed H.R. 11515, the Foreign Sovereign Immunities 
Act of 1976. This fegislation, proposed by my adminis- 
tration, continues the longstanding commitment of the 
United States to seek a stable international order under 
the law. 

It has often been said that the development of an in- 
ternational legal order occurs only through small bur 
carefully considered steps. The Foreign Sovereign Im- 
munities Act of 1976, which [ sign today, is such a step. 

This legislation will enable American citizens and. for- 
cign governments alike to ascertain when'a foreign state 
can be sued in our courts. [n this modern world where 
private citizens increasingly come into contact with for- 
cign government activities, it is important to know when 
the courts are available to redress legal grievances. 

This statute will also make it casier for our ciuzens and 
foreign governments to turn to the courts to resolve ordi- 
nary legal disputes. In this respect, the Foreign Sovereign 
Immunities Act cames forward a modem and enlight- 
ened trend in intermational law. And it makes this de- 
velopment in the law available to all \merican citizens, 


note: As enacted, the Foreign Soversign Immunities Act of 1976 
(H.R. 11315) is Public Law 94-503, approved Octoher 21, 1976. 


Resource Conservation and 
Recovery Act of 1976 


Statement by the President on Signing S. 2150 Into Law. 
October 22, 1976 


I have approved S. 2150, the Resource Conservation 
and Recovery Act of 1976. 

I believe this bill provides a workuble program aimed 
at solving one of the highest priority environmental prob- 
lems confronting the Nation, the disposal of hazardous 
wastes. This legislation provides for State responsibility for 


Document No. 12 


BEST COPY AVAILABLE 


“SS BER. 11315 


Mr. 


IN THE HOUSE OF REPRESENTATIVES 


Drermnrk P, 1uTS 


Romexe Cfor hitaself and Mar Phorenisses a chy request) titreduced the 
following Dall: whieh was referred to the Committee on the Srdieisars 


A BILL 


‘To define the jurisdiction of United States courts in sits a@auast 


- 


“ 


foreign states, the chreunistinces in Which foreign states are 
Hinuane trom suitand in which execution may net be levied 
on their property. cand fer other purposes. 

Be ad enact doby the Scuate aud House of Pe Pres ula- 
hives of the Twit d States af Aaneried tit Courqress Sst meld, 


Tha this Vet mav he cited as the *Poreien Sovereign 


Tnnnunines Act ol aT 
SEC. 2. (a) Thai chapter 85 of tithe 28, United States 
Code. is amended lv inserting imnediately before secon 


P33. vhe fellowing trew section: 


2 
1 “§1330. Actions against foreign states 
» “(a) The district courts shall have original jurisdiction 
3 without regard to amount in contreversy of any nonjury 
4 civil action against a foreign state as defined im section 1605 


(a) of this tide as to any claim for relief in persona with 


St 


g respect to which the foreign stare is not entitled to immunity 
7 vither under sections 1605-1607 of this title er under any 
g applicable international agreement. 
4 “(b) Personal jurisdiction over a foreign state shall 
10 Nisf as to every chitin for relief over which the district courts 
yy have jurisdiction under subsection (a) where service of 
12 process has been made under section 1608 of this title. 
1 ey tay: purposes of stbsection (hb). au appearance by 
1a forcign state does not confer personal jurisdiction with 
19 respect to any claim for relief not arising out of any trans- 
16 action or occurrence enumerated in sections 1605-1607 of 
17 this title.” 
18 (hb) By inserting in the chapter analysis of that chapter 
1) hefure— 

“1331. Federal question: anmieunt in controversy: costs.” 
20 the following new item: 

“E350, Actions agaist foreien states. ". 
21 Sec. 3. That section 1532 of title 28, Vnited States 
22) Code, is amended by striking subsections (a) (2) and (33) 


23 and substituting in their place the following: 


7 


18 


» 
» 


/ 


(2) citizens of a State and citizens or subjects of 


v foreign state; 


(3) citizens of different States and in which citi- 


zens or subjects of a foreign state are additional parties: 


and 


(4) a foreign state. defined in section 1605 (a) of 


this tithe. as ploineill and citizens of a State or of different 


States.” 


See. 4. (a) That title 28, United States Code. is 


amended by inserting after chapter 95 the following new 


chapter: 


“Chapter 97.—JURISDICTIONAL IMMUNITIES OF 


“Set. 


baat 1 Ea 


TOES. 
“Wid, 


“Thu, 


~PhO8, 


“PHOT. 


]H0S, 
poe, 


“PHL. 


SIBLE, 


FOREIGN STATES 


Findings wud declaration of purpose. 

Detinitions. 

Inmmunity of a foreign state from jurssdietion, 

General exceptions to the jurisdic tional immamity ef a foreign 
state. 

Claims invelving the putblic debt. 

Counterehiins. 

Service of process: Cine to answers default. 

Timiimnity Prom attic hinent and execution of property ofa foreign 
state. 

Exceptions fo the Tmmunity from atte ‘hinent or execution, 

Certam Cy pes of prope mtv Hamtine from exec it ren. 


“§ 1602. Findings and declaration of purpose 


“The Congress finds that the determination by Vitted 


States courts of the claims of foreign stites to Inneanity from 


the jurisdiction of snel courts would: serve the interests of 


justice 


and wonld protect the rights of hoth foreign states 


4 
and ditigauts in United States courts, Under international 
law, states are not immune from the jurisdiction of foreign 
courts insofar as their commercial activities are concerned, 
and their commercial property may be levied upon for the 
satisfaction of judgments rendered against dieu in con- 
nection With their commercial activities. Claims of foreign 
states to iimuanity. should jienceetorth he decided by courts 
of the United States and of the States in conformity with the 
principles set forth in dis chapter. 
“$1603. Definitions 
i bey pUEposes of this chapler— 
“(a) A foreign state’, except as ised in sections 
1606 and 1608 of this utle, includes a political sub- 
division ofa foreign state or an agency or mstQmentaity 
ofa doreign state as defined in subsection (b), 
“(b) An cageney and instrumentality of a foreign 
state means auy entity— 
“(1) which ts a separate legal person, corpo- 
rate or otherwise, and 
(2) which is an organ of a forcien sinte or 
political subdivision thereof, or a majority of whose 
shares or other ownership interest is owned by a 


foreign state or political subdivision thereof, and 


~~ 


ek 


i) 


(3) which is neither a citizen of a State of the 

United States as defined in sections 1332) (¢) and 

(d) of this tide. nor created under the iow of any 

~ third country. 

“(e) The “United States’ ineludes all territory and 
Waters. continental or insular. subject to the jurisdiction 
of the United States. 

“(d) A Ccommmercial activity’ means either ay regu- 
lar course of commercial conduct or a particular commer 
dal transaction er act. The commercial character of an 
activity shall he determined by reference to the nature of 
the course of conduet or particular transaction or act, 
rather than by reference to its purpose, 

“(e) A ccommerecial activity carried on in the 
United States by a foreign state’ meats comuereial ave- 
tivity carried on by such state and having substantial 
contact with the United States. 

“§ 1601. Immunity of a foreign state from jurisdiction 
“Subject to existing and future imernational agreements 
to which the United States is a party. a forcigu state: shall 
be inmune from the jurisdiction of the courts of the United 
States and of the Stites except 2s provided int sections 1605 


to 1607 of this chapter. 


1 “§ 1605. General exceptions to the jurisdictional immunity 


” of a foreign state 
” “(a) A) foreign state: shall uot he immoane from the 


4 Jurisdiction of courts of the Uiited States or ef the States 


5 ay case— 


6 (1) in which the foreign state las waived its tn 
7 munity either expheithy or by nuipheation. netwithstaud- 
8 ine anv withdrawal of the waiver which the foreign 
4 state nay purport to effect except in accordance with the 
rT) terms of the waiver: 

11 (2) im which the action is based upon a commer- 
12 chal activity carried on in the Viited Siates hy the foreign 
> state: or upon an act performed in the United States in 
14 connection With a commercial activity of the foreign 
15 state elsewhere: or upon an act outside the territory of 
16 the United States in connection with a commercial ac- 
17 livity of the foreign state elsewhere and that act causes a 
18 direct effect in the United States: 

19 "(3) an whieh rights in property taken in violation 
») of titernational kow are in issue and that property or ay 
oy preperty exchanged tor such property is present in the 
ys) Vhited States in comection with a commercial aCUVILY 
a} carried on in the United States hy the foreign state: or 
4 that property or any property exchanged for such prop- 


25 erty is owned or operated by an agency or instramen- 


6 


‘ 
tality of the foreign state and that ageney or iustrumen- 
tality is engaged in a connmerical activity in the United 
Mates: 

(4) in which rights in property in’ the United 
States acquired by sgecession or gift or rights in imimMev- 
able property situated in the United States are in ISSUe ¢ 
or 

“(5) not otherwise cneompassed in paragraph (2) 
ahove. in which money damages are sought against a 
foreien state for personal injury or death, or damage 
to or loss of property. occurring int the United States and 
caused by the tortious act er omission of that foreign 
state ar of any official or employee of that foreign state 
while acting within the scope of his office er cmploy- 
iment: except this paragraph shall not apply to— 

“ CN) any claim based upon the exercise or 
performance or the failure to exercise or perfort 

a discretionary finetion regardless of whether the 

diseretion he abused, or 

~(B) any claim arising out of malicious pros- 

eeution, abase of process. libel. slander, misrepre- 

sentation. deceit. or interference with contract 
rights. 

“(b) A) foreign state shall net he immune from the 


jurisdiction of the courts of the United States in any case In 


zs 
Which a suit in adiniralty is brewght te enforce a tsaritime 
lien avatinsta vessel or cargo of the foreign state, which imari- 
time fier is hased npon a commercial activity of the foreign 
state: Provalad, That-— 

“(t) natice at the suit is eiven hy servier uba 
copy of the stmmiaons and ot the comypdaint to the per- 
san or his agent. baving possesstan at the vessel or 
cargo against which the uearitune Ven is asserted: lua 
such notice shall not be deemed to dave heen served. 
hor dnmay it thereafter he served. if the vessel ar carge 
is arrested purstiant to process obtamed oa behall of the 
party bring the suit—unless the party was miiware 
that the vessel or cargo of a lorcign state was invelved, 
in Whieh event the service of process of arrest shall be 
decried to constitute valid) service af sach hotice; and 

“(2) notice to the foreign state of the conmence- 
nent of suit as provided ti section EGOS of this tithe is 
initiated within ten days of the service of process as pro- 
vided in subsection (b) (1) of this section, 

“Whenever netics is served under subsection (hy) (1) of 
(his section, the maritinge tien shall thereafter be deemed to 
he an in persona chain against the foreign state whieh at 
that time owns the Vessel or Carita mvelved: Preonricdh i. That 
a court may het award judgment against the fareien state 


in an amonnt greater than the value of the vessel or es rew 
: ind 


’ 


"o 


-_ 
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upon which the maritime lien arose, such value to be deter- 
mined as of the time notice is served under subsection (b) 
(1) of this section. 

“(e) As to any chin for relief with respect to which 
a foreign state is not entithed to immunity ander this section 
or under seciien 1606 or 1607 of this chapter, the foreign 
state shall be able in the same manner and to the same 
extent as a private individual under like cirenmstances: but 
a foreign state itself, asx distinguished froma political sth- 
division thereof or from an agency or instrumentality of a 
foreign state, shall not be liable in tort fae interest prier to 
judgment or for punitive damages; Tf, however, in any case 
wherein death was caused, the law of the place where the 
action or omission occurred provides, ar has been construed 
to provide, far damages onky punitive im natire. the foreign 
sinte shall he diable for achial or compensatory damages 
measured by the pecuniary injuries resulting from such death 
which were incurred hy the persons for whose benefit the 
action Was browgt. 
“g 1606. Claims involving the public debt 

“(a) For purposes of this section, a ‘foreigh: siate™ shall 
not include a politica subdivision of a foreign state or an 
ageney or jastrumentaity of a foreign state, 

* (hy) Notwithsianding the provisions of seetion 1605 


of this chapter, a foreign slate shall be jimaune from the 


1 


10) 


jurisdiction of the courts of the Uiited States aad of tie 
States in any case relating to debt obligations im urred tor 
non Boverninen tal par pases dibs 
“(1) che fercien tare dias warved dt. iisaey 
explicitly. notwithstanding aay witheleiwed af the 
waiver Which the foreign state quay parpert ta etfeet 
except in accordance with the Germs ci the waiver: or 
ys) the Gee aivises diider qareyistens caddies as 
sections (7a through Sob-2yoot tile Ae Poanted Suites 
Code. as amended, or any other stitaie which ray tere 
after die administered by the Uitited Maries Seenrines 
and Exchange Commission. 
“§ 1607. Counterclaims 

“Th any action brought bs a foreign state, er ju which 
dt forcign state imfervenes, jaa court of the Unineif’ States 
or ofa State, the foreign state ladle: be accorded iamaaity 
With respeet to any comiterelain-— 

“(aq tor whink a forewey stave wank? qed he ented 
fo dnanannity tider seerion. (05 and fang of this 
chapter had sted chain eon Iroteds Mao Seale 
aclin aeaiist the foreign States or 

Sp) arising orl af the Thidesaction oy CCCHYYOHCE 
that as the subject matter of the claim of vhe faroient 
States oF 


“(e) to the extent that the comiterchiiny dees aot 


It 
seek vebiel oxeeeding in amount er differing in kind from 
thot -onght hy rhe forein state. 
“§ 1608. Service of process; time to answer; default 
“Subject te oxisting ond fiture international agreements 
te Whie ls the Vinited States is a partv— 
qa) cervies In tie courts of the Uarited States and 
oi othe States shall Leo aiade upon a foreign state or 
political subdivision ef a foretan state: 

“(ty hy delivering a copy of the stmmions and 
ciothe complaint in aecordanee with any special 
arraucenmat fer seovier hetween the plaintill and 

fhe foreign state er polittent snbdivision : er 
*(2) ioe speci arrangenmett exists, and if 
cerviee is oreasenably calenlated te give actual 
patie 
<4) bey sors ice of a copy of the siumiens 
aid of the complaint. together with a translation 
inte the official language of the foreign state, 
as diverted by an authority ef the foreign state 
arat the political subdivision in response to a 
letter regatory or request, or 
“(By by sending a copy of the summons 
anil af the complaint, tugether with a transla- 
Hon inte the official Iamguage of the foreign 


stag. by any forme of mail requiring a sigued: 
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receipt, to be addre. sed aad dispatched by the 

clerk of the court to dhe oflicial in charge of the 

foreign affairs of the forcigu state which is, 

or whose political subdivision ix, named in the 

complaint; or 

(3) if proof of service is net made within 
sixty days after service has heen juitiated under 
Trent (1) or (2) of this subsection, and 
if— 

“(A) the claim for relief arises out of an 
activity or act in dhe United States ef a diplo- 
matic or consular representative of the foreign 
state for which the foreign stale ds not imiutine 
froin jurisdiction under section [605 of this 
title, or 

“(B) the foreign state uses diplomatic’ 
Channels for service upon the United States or 
any other foreigu-stile. er 

“(C) the foreign state las not notified the 
Secretary of Slate priar to the institution of the. 
proceeding in question that it prefers that serv- 

ice not be made through diplomatic channels, 
by sending two copies of the sumunons and of the 
complaint, together with a translation into the amen 


lunguage of the foreign state, by any form of mail 


3 

requiring a signed receipt. to be addressed and dis- 
patched hy the clerk of the court, to the Secretary 
of State at Washington, District of Columbia, to 
the attention of the Director of Special Consular 
Services, aud the Seeretary shall send one copy 
through diplomatic channels to the foreign stte and 
shall send a certified copy of the diplomatic note 
fo the clerk of the court in which the action is 
pending. The Secretary: shall inaintain and publish 
in the Federal Register a list of Toreigu: states tpen 
whieh service may he mde nider subparagesphes 
(B) and (C) of this paragraph, wud sueh list shall 
he conclusive for purpeses of subparagraphs (1) 
and (C): 


“(h) service in the courts of the United States and 


of the States shall be made npen an ageney or cistrumen- 


tality of a foreign state: 


(1) by delivering a copy of the summons and 
of the complaint jn accordance with any special ar- 
rangement for service between the plaintifl and the 
agency or jnstramentality ; or 

(2) if no special arrangement exists, by de- 
livering a copy of the stimiions and of the com- 
plaint to an officer, a Inanaging or general agent or 


to any other agent authorized by appotntinent or 


1+ 
by law to receive service of process in the Uiited 
States: or 

| “(S) ab service cannot be mule tuider para- 
evaph (1) or (2) of this subsection, and it SOEVICe 

ts rensonably coleulated to give acinal netiee— 
“(N) by service ofa copy of the stinmuons 
and oof the complhait. towether with ao trans- 
Invion into the oficial bimenage of the foreign 
stfe. as directed iy au anthoriny af the foretsi 
Stade oroadin polities! sthitiviston ii Fes se ss 


a dedier regatory or request. er 


"(B) hy sending a copy of the sieniens 
mid oi the compli. dewether wt a trauis- 
bien utio Hie othe) Itinmgiewe of te foreten 
site, FY any form Gf unl rectiring a signed ie- 
Cif to be addressed aid lispaiched hy hie 
clerk of the conrt to the aeeney or isinimen- 
faliiy to he served, or 

i ((') is directed hy: order of the court con- 
sistent with the Thaw of dhe place where service 
ix to beanade: 
“(e) for ihe purposes of this section. service ol 
process tall he decaed to have been made— 


“(1) dn the case of subsections (a) (4) and 


j 


a 


in 


rr" 
wl 


(h) (1). when delivered i aceordanmee with the 
termes ol the spur ial arranwement: 

(2) de the case on sithiseeiions fa} (2) (A) 
aml (hy (op EA). when delivered as directed hy sot 
ietthaority oi the tereigie stake or perditic al sithuliy iston: 


"lp ine the case at subsections (a) (2) 08) 


nid (by) (4) (15) When reveived abroad lay yah, as 


. 
. 


evitencod by ine reiurucd, sigmed receipt: 

44) tthe vase ef subsection (hb) (2). wWdrets 
hy hive ved hen th) utln i ee pada or ecueral agen a7 
ayy tied caenit in the Uirited States: 

“(S) iu ihe ease of sulisecetion Gab (5). when 
sch Chev evitects iyeloussette chivineds. as evidenced My 
it certified Copy ot the diplonisasie note at tvats- 
petted : 

a) a the ease cd steseetion Cbyp Coy dey. 
wien served <> directed lay order at tie eourd: 
GL} ine amen aetione Prettetat in a court ot thie bated 

Stites cof eh at Sih. at foreden state. a patition] wiladdivision 
the Peed. et ah aeney of Uns trenbdity ala joreren et it he 
sdrll serve ath ais wer af other pespamsive pleserdines te 
the conmalati or laa eross-cluna, ara reps to ge ean 
terelaie. within sixiy diivs aller the sersier of the plead- 


ine in Which aw elain jx asserted: and 


-I 


»() 
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“(e) no judgment by default shall be entered by a 
court of the United States or of a State against a foreign 
slate. a political subdivision thereof, or au ageney or 
mistrimentality. of a foreign state, tuniless the claimant 
establishes dis claim or right to relief by evidence satis- 
jactory to the court. A copy of any such default judenient 
shall be seut to the foreign state or political subdivision 
in the muamner prescribed for service of precess in this 
SCCHOM, 
“§ 1609. Immunity from attachment and execution of prop- 
erly of a foreign state 
“Subject to existing and feature international awreenerts 
to Which the Tuited States is a party. the property in the 
Virced States of a foreign state shall be jamie from aitach- 
ment and from: execution except as provided in sections [610 
and TOUT of dis chapter, 
“$1610. Exceptions to the immunity from atiachment or 
execution 
“(a) The property in the United States of a foreign 
state, as defined in section 1603 (a) of this chapter, used 
lor a commuereial activity in the United States. shall net be 
Amminne froin attachment in aid of execution, or from exe- 
cation, upon a judgnrent entered by a court of the United 
States or of a State after the effective date of this AG Ho 


“(1) the foreign state has waived its inmuantiiy fram 


12 
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attachment in aid of execution or from execution either 
explicitly or hy implication, notwithstanding any sith- 
drawal of the waiver the foreign state may purport to 
effect except in accordance with the terms of the waiver. 
or 

> (2) the property Is or Wiis used for the commercial 
activity upon whieh the clin is based, or 

(5) the execution relates io a judgment establish- 
ing rights in property whieh has been taken in violation 
of international law er which has been exchanged for 
property taken in violation of international law, or 

(4) the execution relates to a judgment establish- 
ing rights in property— 

“(N) which is acquired by sticcession or 
wilt. or 
“(B) which iv immovable and situated in the 

United States: Provided, That such property is not 

need for purposes of maintaining 2 diplomatic or con- 

cular mission or the residence of the Chief of such 

Mission, or 


"(D) the preperty consists of any contractial 


obligation or any proceeds from such a contractaal ebli- 


gation to indemnify oF hold harmless the foreign state 


or ifs employees under a policy of antomobile or other 
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liability. or casualty insurance covering the claim: which 

merged into the jadgment. 

“(h) In addition to subsection (a). any property in 
the United States of an agency or jestrumentality of a for- 
eign state engaged in coummercial activity in the United 
States shall not be immune from attachment in aid of execu- 
lion, or from execution, upon a judgment entered by a court 
of the United States or of a State after the effective date of 
this Act, if— 

“(1) the ageney or mestrumentality has waived its 
Immunity from attachment in aid of execution or from 
execition either explicitly or implicitly, notwithstand- 
ing any withdrawal of the waiver the ageney or 
instrumentality may purport to effeet except in accord- 
ance with the terus of the waiver, or 

(2) the judgment relates to a claiin for whieh the 
agency or instrumentality is not immune by virtue of 
section 1605 (a) (2). (5). or (5). or 1605 (hy of uhis 
chapt .. regardless of whether the property is or was 
used for the activity upon which the elatm is based. 
“(c) No attachment or execution referred to in sub- 

sections (a) and (b) of this section shall be permitted until 
the court has ordered such attachment and exeeution after 


having determined that a reasonable period of time has 


19) 

elapsed following the entry of judgment and the giving of 
any notice required under section [608 (¢) of this chapter. 

“(d) The property ofa facvlinn state, as defined in see- 
tion LH03 (a) of this chapter. used for a commercial activity 
in the United States. shall not be immune from attachment 
prior to the entry of judgment in any action brought ins 
court of the Uuited States or of a State, or prier to the elapse 
of the period of time provided: in subsection (¢) of this 
section, if— 
“(1) the foreign state has explicitly waived its 
amunity from attiehment: prior to judgment. netwith- 
standing any withdrawal of the waiver the foreign state 
may purport to effect except in aecordance with the 
terms of the waiver, and 
“(2) the purpose of the attachment is to secure 
satisfaction of a judgment that has been or may wlti- 
mately be entered against the foreign state. and not te 
obtain jurisdiction. 
“§ 1611. Certain types of property immune from execution 

“(a) Notwithstanding the provisions of section LGTO 
of this chapter, the property ef those organizations designated 
by the President as being entitled to enjoy the privileges, 
exemptions, and immunities provided by the International 


Organizations Tinmunities Act shall not be subject to attach- 


me WA 


cot | 
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ment or any other judicial process impending the dishurse- 
ment of funds to, or on the order of. a foreign state as the 
result of an action browelit in the courts of the United States 
or of the States. 

“(by Notwithstanding the provisions of section EGLO 
of this chapter. the property af a foreign state) shall he 
ImnamMe from attachment and from execution, if 

“(1) the property is dhat of a foreign central hank 
or nenetary authority: held for its own accent, wuless 
sch bank or authority. or its parent foreign woverument, 
has explicitly waived its immuarity from: attachment in 
aid af execution. or trom execution. netwithstandiug any 
withdrawal of the waiver which the bank, authority or 
vovermmment may purport to effect except in accordance 
with the terms of the waiver: or 

“(2) the property is, or is intended to be. used in 
connection with a military activity and 

“(CA) is ofa inilitary character. or 
“(B) is under the control ot a anilitary an 
thority or defense agency.” 

(1s) That the analysis of “Parr IV. deesmenax AND 
Vesex” of tithe 28. United States Code. is amended hy 
inserting after— 

“95, Customs Court.”, 
the following new item: 


“07, Jurisdictional Immuuties of Foreign States.” 


31 


See. 5. Thar section (501 of tithe 2s. United States 


Code. is amended by adding at the end thereof the follow- 


Ine new subsection: 


“(f) A civil action against a foreign state as defined 


in section 1603 (a) of this tithe may be brought— 


“(1) in any judicial district in which a substantial 
part of the events or omissions giving rise to the claim 
vecurred, or a substantial part of property that is the sub- 
ject of the action ts situated : 

(2) in any judicial district in| which the vessel 
or cargo of a foreign state is situated. if the claini is 
asserted under section 1605 (hb) of this title; 

"(5) in any judicial district in which the agency or 
instrinnentality. is licensed to do business or is doing 
business, if the action is brought against an agency or 
instrumentality of a foreign state as defined in section 
1603 (b) of this title; or 

(4) in the United States District Court for the 
Distriet of Columbia if the action is brought against a 
foreien state or political sebdivision thereof, 


See. G. That section 1440 of tithe 28. United States 


Code, is amended by adding at the end thereof the following 


new subsection: 


“(d) Any civil action brought ina State court against 


a foreign state as defined in section 1603 (a) of this ttle 


. 
~! 


ee 


22, 

may he removed by the foreign <tate to the district court of 
the United States for the district and division cibracing 
the place where such action is pending. Upon removal the 
action shall be tried by the court without Jury. Where re- 
moval is based upon this subsection. the time Tinitations of 
section 1446 (hb) of this chapier may be cularged at au tite 
for cause shown.”. 

See. 7. Tf any provision of this Act or the application 
thereof to any foreign state is lield invalid. the imvalidity 
does not affect other provisions er applications of the Act 
Which cau he given elect without the invalid provision or 
application, and te this end the provisions ot this: Nei are 
severable, 

See. a. This Act shall take effect ninets davs atter the 


date of its enactment. 
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IN THE SENATE OF THE UNITED STATES 


Jone 10 (legishitive cay, Jenk 3). 1976 


Yreska (for hinwelf, Mr. Easrnaxp. and Mr HeGir Seerr) (hy request ) 
introduced the following bill: which was read tw icv suid referred to the 
Conmunittee on the Judiciary 


A BILL 


To define the jurisdiction of United States courts in suits against 


foreign states, the circumstances in which foreign states are 
mmume from suit and in which execution may uot be levied 
on their property, and for other purposes. 

Be it enacted by the Senate and House of Representa- 
tires of the United States of America in Congress assembled, 
That this Act may be cited as the “Foreign Sovereign Iin- 
munities Act of 1976", 

Sec, 2. (a) That chapter 85 of title 22, United States 
Code, is amended by inserting imanediately before section 
1231 the following new section: 

“8 1330. Actions against foreign states 


“(n) The district courts shall have original jurisdiction 


al 


2 
Without regard to amount in controversy of amy nonjury 
civil action against a foreign state as defined in section 
1603 (a) of this title as to any claim for relief in persona 
with respect to which the foreign state is not entitled to 
immunity either under sections 1605-1607 of this tle or 
under any appheable international agreement. 

“(bh) Personal jurisdiction over a foreign state shall 
eXist as to Arlene clan for relief over which the district 
courts have jurisdiction under subsection (a) where service 
af process hax been made under section L608 of this title. 

“(e) For purposes of subsection (b). an appearance 
by a foreign state does not confer personal jurisdiction with 
respect to any claim for relief not arising out of any trans- 
action or occurrence enmuerated in sections [605-1607 of 
this tithe.”. 

(b) By inserting in the chapter analysis of that chapter 
hefore— 

“Ta31. Federn] question: amount in controversy ; casts.” 
the following new item: 
“$330, Actions against foreien states. ”. 

see. 3. That section 1332 of title 28, United States Code, 
is amended by striking subsections (a) (2) and (3) and 
substituting in their place the following: 

(2) citizens of a State and citizens or subjects of 


a foreign state: 


1 
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“(3) citizens of different States and in whieh citi- 
zens or subjects of a foreign state are additional parties; 
and 
“(4) 2 foreign state, defined in section 1603 (a) 
of this tithe, as plaintiff and citizens of a State or of 
different States.” 

Spee. 4. (a) That title 28. United States Code, is 
amended by inserting after chapter 95 the following new 
chapter: 

“Chapter 97.—JURISDICTIONAL IMMUNITIES OF 
FOREIGN STATES 


“See, 

“16u2. Findings and declaration of purpose. 

©1603. Delinitions. 

“1604. Inmiunity of a foreign state from jurisdiction. 

“1605. General exceptions to the jurisdictional immunity of a foreign 
stute. 

“1606, Claims involving the pubhe debt. 

“1607, Counterclaims. 

“1608, Service of process; Tine Lo answer: default. 

“1608. Tmimunity from attachment and execution of property of a forvign 


state, 
“1610, Exceptions to the immunity from attachment or exeention. 
“161L. Certain types of property namune from execution, 


“§ 1602. Findings and declaration of purpose 

“The Congress finds that the determination by United 
States courts of the eliims of foreign states to immunity from 
the jurisdiction ef such courts would serve the interests of 
justice and would protect the rights of both foreign stutes 
and litigants in United States courts. Under international law, 
ctates are not immune from the jurisdiction of foreign courts 


insofar as their commercial activities are concerned, and their 


4 
1 commercial property may be levied upon for the satisfaction 
2 of judgments rendered against them in connection with their 
3 commercial activities. Claus of foreign states to immunity 
4 shonld heneeforth be decided by courts of the United States 
5 and of the States in conformity with the principles set forth 
6 in this chapter. 


7 “§1603. Definitions 


8 Por purposes of this chapter— 

9) “(a) A ‘foreign state’, except as used im sections 
10 1606 and 1608 of this title, inchides a political subdi- 
11 vision of a foreign state or an agency or instrumentally 
1 of a forcign state as defined in subsection (hb). 

13 “(b) An ‘agency and instrimuentality of a foreign 
1t state’ means any entity— 

VW “(1) which is a separate legal person, corpo- 
16 rate or otherwise, and 

7 (2) which is an organ of a foreign state or 
18 political subdivision thereol, or a majority of whose 
19 shares or other ownership titerest is owned by a 
20) foreign state or political subdivision thereof, and 

Dt “(3) which is neither a citizen of a State of 
22 the United States as defined in sections 1332. (¢) 
ee and (d) of this title, nor created under the laws of 
24 any third country. 


25. “(e) The ‘United States’ includes all territory and 


Qt 


te 
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5 
waters, continental or insular, subject to the jurisdiction 
of the United States. 

“(d) A ‘commercial activity’ means either a regu- 
lar course of commercial conduct or a particular com 
mercial transaction or act. The commercial character 
of an activity shall be determined by reference to the 
nature of the course of conduct or particular trans- 
action or act, rather than by reference to its purpose. 

“(e) Ao Seommereial activity. carried en in the 
United States by a foreign state’ means comunerenal 
activity carried on hy such state and having substantia 
contact with the United States. 

“8 1604. Immunity of a foreign state from jurisdiction , 
“Subject to existing and future international agrecments 
to which the United Strtes ix a party, a foreign state shall 
be amuuve from the jurisdiction of the courts of the United 
States and of the States except as provided in sections 1G03- 
1407 of this chapter. 
“8 1605. General exceptions to the jurisdictional immunity 
of a foreign state 
“(a) A foreign state shall not be immune from the 


jurisdiction of courts of the United States or of the States 


in any case— 
“(1) in which the foreign state has waived its 


srununity either explicitly et by implication, notwith- 


6 
standing any withdrawal of the waiver which the for- 
eign state may purport to effect except in accordance 
with the terms of the watver; 

(2) in which the action is based upon a commer- 
cial activity carried on in the United States by the for- 
eign state; or upon an act performed in the United 
States im connection with a commercial activity of the 
foreign state elsewhere; or upon an act outside the terri- 
tory of the United States in connection with a com- 
mere activity of the foreign state elsewhere and that 
act causes a direct effect in the United States; 

“(5) am which rights in property taken in violation 
of international Jaw are in issue and that preperty or 
any property exchanged for such property is present in 
the United States in connection with a commercial ae- 
tivity carried on in the United States by the foreign 
state; or that property or any property exchanged for 
such property is owned or operated by an ageney or 
instrumentality of the foreign state and that agency or 
instrumentality is engaged in a commercial activity in 
the United States; 

“(4) in which rights in property in the United 


States acquired by succession or gift or rights in immoy- 


able property situated in the United States are in issue; 


or 


7 


“(5) not otherwise chcomprassed iu paragrapl et! 


above, in which money damages are sought against a 
foreign state for personal injury or death, or damage to 
or loss of property, occurring in the United States and 
caused by the tortious act or omission of that foreign 
state or of any official or employee of that foreign state 
while acting within the scope of his office or ciuploy- 


ment; except this paragraph shall not apply to— 


“¢A) any claim based upon the exercise or 
performance or the failure to exercise or perforin 
a discretionary funetion regardless of whether the 
discretion be abused, or 

*(B) any claim arising ont of malicious prose- 
ention. abuse of process, libel. slander, nusrepre- 
centation, deceit, or interference with — contract 


rights. 


“(hy A foreign: state shall not be imminne from the 
‘ediction of the courts of the United States in any case 
in whieh a suit in adntiralty is brought to enforce a Maritime 
lien against a vessel or cargo of the foreign state. which miari- 
Hime lien is based upon a commercial activity of the foreign 


state, provided that— 


“(L) notice of the smit ts given by service of a copy 


of the summons and of the complaint to the person, or 


agent, having possession of the vessel er carge 


“- 


%O 


’ 


8 
agaist which the aarituue fien is asserted; but such 
notice shall not he deemed to have been served, nor may 
it thereafter be served, if the vessel or cargo is arrested 
pursnant to process obtained on behalf of the party 
bringing the siit—uniess the party Was unaware that the 
vessel or cargo of a foreign state was invelyved. ta which 
event the service of process of arrest shall le deemed to 
coustitile valid service of sich notice: and 

(2) notice to the foreign state of the commence- 
ment of suit as provided In section 1608 of this title is 
initiated within ten davs of fhe service of pracess as 
provided in subsection (hb) (1) ef this section. 

Whenever notice is served under subsection (bh) (1) of this 

section, the maritime len shall thereafter be deemed te be an 

in persomun claim against dhe foreign state which at that 

tune owns the vessel er carge involved: Procided, That a 

court may not award judgment against the foreign stute iu 

an umount greater than the value of the vessel or carge upon 
which the maritime lien arese, such value to he detertiined 
as of the time notice is served under subyvection (4) (i) of 
this section. 

“(e) As to any chim for relief with respect te which 

a foreign state is net entitled to inumanity under this sec- 

tion or under section 1606 or 1607 of this chapter, the for- 


eign state shall he table in the sume manner and te the 


12 


9 
same extent as a private individual ander like circumstances; 
but a foreign state itself, as distinguished from a_ political 
subdivision thereof or from an agency or instrumentality of 
a foreign state, shall not be liable in tort for interest prior to 
judgment or for punitive damages; 

“If, however, in any case wherein death was caused, the 
law of the place where the action or omission occurred pro- 
vides, or has been construed to provide, for damages only 
punitive in nature, the foreign state shall he liable for actual 
or compensatory damages measured: by the pecuniary in- 
juries resulting from such death which were incurred by the 
persons for whose henelit: the action was bronght. 

“8 1606. Claims involving the public debt 

“(a) For purposes of this section, a ‘foreign state’ shall, 
not inelude a politieal subdivision of a foreign state or an 
agency or instrumentality of 2 foreign state, 

“(b) Notwithstanding the provisions of section 1605 
of this chapter. a foreign: state <hall he immune from the 
jnisdiction of the courts of the United States aud of the 
States in any case relating to debt oblieations incurred for 
em ral governmental purposes unless— 

“(1) the foreign state has waived its immunity eXx- 
plicitly. notwithstanding any withdrawal of the waiver 
which the foreign state may purport to effect except in 


accordance with the terms of the waiver; or 


10) 
“(2) the ease arises under provisions codified as 
sections 77a through 80b-21 of title 15, United States 
Code, us amended, or any other statute whieh may here- 
after be administered by the United States Securities 
and Exchange Comission. 
“§ 1607. Counterclaims 

“Jn any action brought by a foreign state, or in which 
a foreign state intervenes, in a court of the United States 
or Of a State, the foreign state shall not be accorded in- 
munity with respect to any counterclaim— 

“(a) for which a foreign state would not be en- 
titled to Immunity under sections 1605 and 1606 of 
this chapter had such claim been brought in a separate 
action against the foreign state; or 

“(b) arising out of the transaction or occurrence 
that is the subject matter of the claim of the forcign 
state; or 

“(c) to the extent that the counterclaim does not 
seek relief exceeding in amount or differing in kind 
from that sought by the foreign state. 

“$1608. Service of process; time to answer; default 
“Subject to existing and future international agreements 
to which the United States is a party— 


“(a) service in the courts of the United States and 


-- 


11 
of the States shall be made upon a foreign state or 
political subdivision of a foreign state: 

“(1) by delivering a copy of the summons and 
of the complaint in accordance with any special ar- 
rangement for service between the plaintil and the 
foreign state or political subdivision; or 

“ (2) if no special arrangement exists, aid if 
service is reasonably caletlated to give actual 
notice— 

“(A) hy service of a copy of the summons 
and of the complaint, together with a transla- 
tion into the officin! language of the foreign 
state, as directed hy an authority of the foreign 
state or of the political subdivision in response 
to a letter rogatory or request, or 

“(B) by sending a copy of the summons 
and of the complaint, together with a transla- 
tion into the official lenguage of the foreign 
state. by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the 
clerk of the court to the official in charge of the 
foreign affairs of the foreign state which is, or 
whose political subdivision is, named in the 


complaint: or 


12 
“(3) if proof of service is not made within 
sixty days after service has been initiated under 
paragraph (1) or (2) of this subsection, and it— 
(A) the claim for relief arises out of an 
activity or act in the United States of a diplo- 
matic or consilar representative of the foreign 
state for which the Fvaiiban state Is not immune 
from jurisdiction under section 1605 ° of this 
litle, or 
“(B) the foreign state uses diplomatic 
chaunels for service upon the United States or 
any other foreign state, or 
“(C) the foreign state has not notified the 
Secretary of State prior to the institution of the 
proceeding in question that it prefers that sery- 
ie not he made through diplomatic chaunels, 
hy sending two copies of the summons and of the 
complaint, together with a translation into the 
official language of the foreign state, by any form of 
nail requiring a signed receipt, to be addressed and 
dispatched by the clerk of the court, to the Secretary 
of State at Washington, Disteiat of Columbia, to the 
attention of the Director of Special Consular Serv- 
ices, and the Secretary shall send one copy through 


diplomatic channels to the foreign state and shall 


13 
send a certified copy of the diplomatic note to the 
clerk of the court in which the action is pending. The 
Secretary shall maintain and publish in the Federal 
Register a list of foreign states upon which service 
may be made under subparagraphs (B) and (C) 
of this paragraph, and such list shall be conclusive 
for purposes of subparagraphs (B) and (€) ; 
“(b) service in the courts of the United States and 
of the States shall be made upon an agency or instra- 
mentality of a foreign state: 

“(1) by delivering a copy of the summons and 
of the complaint in accordance with any special 
arrangement for service between the plaintit and 
the agency or instramentility : or 

“(2) if no special arrangement exists, hy de- 
livering a copy of the summons and of the complaint 
to an officer, a managing or general agent or to any 
other agent authorized by appointment or by law to 
receive service of process in the Tinted States; or 

“(3) if service cannot be made under para- 
graph (1) or (2) of this subsection. and if service 
is reasonably caleulated to give actual notice— 

“(A) by service of a copy of the summons 
and of the complaint, together with a transla- 


tion into the official language of the foreign 


i+ 
state, as directed by an authority of the foreign 
state or of a politieal subdivision in response to 
aletter rogatory or request, or 
“(B) by sending a copy of the summons 
and of the complaint, together with a  transla- 
tion into the official Innguage of the foreign 
state, by any form of mail requiring a signed 
receipt, to be addressed and dispatched by the 
clerk of the court to the agency or instumen- 
tality to be served, or 
“(C) as directed by order of the court 
consistent with the law of the place where 
service Is to be made; 
“(c) for the purposes of this section, service of 
process shall he deemed to have been made— 

“(1) in the case of subsections (a) (1) and 
(b) (1), when delivered in accordance with the 
fermis of the special arrangement ; 

“(2) in the ease of subsections a SY) Yn G22 | 
and (b) (3) (A), when delivered as ea by an 
authority of the foreign state or political subdivi- 
SION; 

(3) in the case of subsections (a) (2) (B) 
and (b) (3) (B), when received abroad by mail, 


as cvidenced by the returned, siened receipt; 


15 
(4) in the case of subsection (b) (2), when 
delivered to an officer, managing or general agent 
or appointed agent iu the United States ; 
“(5) in the case of subsection (a) (3), when 
sent Uirongh diplomatic channels, as evidenced hy a 
certified copy of the diplomatic note of transmittal; 
“(6) in the case of subseetion (b) (3) (C), 
when served as directed by order of the court ; 

“(d) in any action brought ia a court of the United 
States or of a State, a foreign state, a political subdi- 
vision thereof, or an agency or instrumentality of a for- 
cigu state shall serve an answer or other responsive 
pleading to the complaint or to a eross-claim, or a reply 
to a counterclaim, within sixty days after the service of 
the pleading in which a claim is asserted ; and 

“(e) no judgment by default shall be entered by a 
court of the United States or of a State against a for- 
cign state, a political subdivision thereof, or an agency or 
instrumentality of a foreign state, unless the ¢laimant 
establishes his claim or right to relief by evidence satis- 
factory to the court. A copy of any such default jadgment 
shall be. sent to the foreign state or political subdivision 
in the manner preseribed for service of proeess in this 


section. 
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§ 1609. Immunity from attachment and execution of prop- 
erty of a foreign state 
“Subject to existing and future international agrec- 
nents to which the United States is a party, the property in 
the United States of a foreign state shall be immune from 
atlachment and from execution except as provided in sections 
1610 and 1611 of this chapter. 
“$1610. Exceptions to the immunity from attachment or 
execution 
“(a) The property in the United States of a foreign 
state, as defined in section £603 (a) of this chapter, used for 
4 Commercial activity in the United States, shall not be 
Immune fromattachment in aid of execution, or from execu- 
lion, upon a judgment entered by a court of the United States 
or of a State after the effective date of this Act, f#— 

(1) the foreign state has waived its inmunity from 
attachment in aid of execution or from execution either 
explicitly or by implication, notwithstanding any with- 
drawal of the wavier the foreign state may purport. to 
effect except in accordance with the terms of the waiver, 
or 

“(2) the property is or was used for the com- 
mercial activity upon which the claim is based, or 
(8) the execution relates to a judgment establish- 


ing rights in property which has been taken in violation 
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of international law or which has been exchanged for 
property taken in violation of international law, or 

(4) the execution relates to a judgment establish- 
ing rights in property— 

“CA) which is acquired by succession or gift, 
or 
“(B) which is immovable and situated in the 

United States: Provided, That such property is not 

used for purposes of maintaining 2 diplomatic or 

consular mission or the residence of the Chief of such 

mission, OF 

“(5) the property consists of any contractual obli- 
gation or any proceeds from such a contractual obliga- 
tion to indemnify or hold harmless the foreign state 
or its employees under a policy of automobile or other 
liubility or cusualty insurance covering the claim which 
merged into the judgment. 
“(b) In addition to subsection (a), any property in 
the United States of an agency of instrumentality of 2 
foreign state engaged in commercial activity in the United 
States shall not be immune from attachment in aid of 
execution, or from exeention, upon a judgment entered 
hy a court of the United States or of a State after the effective 
date of this Act, if— 


(1) the « gency or justrumentality has waived its 


tw 


1) 
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immunity from attachment in aid of execution or from 

execution either explicitly or implicitly, notwithstanding 

any withdrawal of the waiver the agency or iustrumen- 
teliy atay purport to effect except in accordance with 
the terms of the waiver. or 

(2) the judgment relates to a claim for which the 
agency or instrumentality is net immune by virtue of 
sections 1605 (2) (2)5. 4a) or s(4)),c00% LGO nh) i-oh this 
chapter, regardless of whether the property is or was 
used for the activity upon which the claim is based, 

“(c) No attachment or execution referred to in sub- 
sections (a) and (b) of this section shall he permitted 
until the court has ordered such attachment and execution 
after having determined that a reasonable period of time has 
clapsed following the entry of judgment and the giving of 
any notice required under section 1608 (e) of this chapter. 

“(d) The property of a foreign state, as defined in 
section 1603 (a) of this chapter, used for a commercial 
activity in the United States, shall not be immune from 
attachment prior to the entry of judgment in any action 
brought in a court of the United States or of a State, or 
prior to the clupse of the period of time provided in  sub- 
section (¢) of this section, if— 

“(1) the foreign state has explicitly waived its 


immunity from attachment prior to judgment, notwith- 
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standing any withdrawal of the waiver the foreign state 

may purport to effect except in accordance with the 

terms of the waiver, and 

“(2) the purpose of the attachment is to secure 
satisfaction of a judgment that has been or may ulti- 
mately be entered against the foreign state, and not to 
obtain jurisdiction, 

“§ 1611. Certain types of property immune from execution 

“(a) Notwithstanding the provisions of section 1610 of 
this chapter, the property of those organizations designated 
hy the President as being entitled to enjoy the privileges, 
exemptions, aud immunities provided by the International 
Organizations Immunities Act shall not be subject te attach- 
ment or any other judicial process impeding the dishurse- 
ment of funds to, or on the order of, a foreign state as the 
result of an action brought in the courts of the United States 
or of the States. 

“(b) Notwithstanding the provisions of section 1610 of 
this chapter, the property of a foreign state shall be immune 
from attachment and from execution, if— 

(1) the property is that of a foreign central bank 
or monetary authority held for its own account, unless 
such bank or authority, or its parent foreign goverument, 
has explicitly waived its inmiunity from attachment in 


aid of execution, or from execution, notwithstanding any 


“97, Jurisdictional Immunities of Foreign States.”. 
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withdrawal of the waiver which the bank, authority or 
government may purport to effect except in accordance 
with the terms of the waiver; or 
“(2) the property is, or is intended to be, used in 
connection with a military activity and 
“(A) is of a military character, or 
(By is under the control of a military anthor- 
ity or defense agency.”. 


(bh) That the analysis of “Parr TV.—Jeurispietion 


AND VieNUS” of title 28, United States Code, is amended 
by inserting after— 
“95. Customs Court.”, 


the following new item: 


? 


Spe. 5. That section 1391 of tithe 28, United States 


Code, is amended by adding at the end thereof the follow- 


ing new subsection: 


“(f) A civil action against a foreign state as defined in 


section 1603 (a) of this tthe may be brought— 


“(1) in any judicial district in which a sabstantial 
part of the events or omissions giving rise to the claim 
occurred, or a substantial part of property that is the 
subject of the action is situated: 


“(2) in any judicial district in which the vessel or 
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eargo of a foreign state is situated. if the claim is asserted 

wider section 1605 (hb) of this title; 

“(3) in any judicial district in which the ageney 
or instrumentality is licensed to do business or is doing 
business, if the action is brought against an agency or 
instrumentality of a foreign state as defined in section 
1603 (b) of this title; or 

“(4) in the United States District Court for the 
District of Columbia if the action is brought against a 
foreign state or political subdivision thereof.”. 

Gre. 6. That section 1441 of title 28, United States 
Code, is amended by adding at the end thereof the following 
new subsection: 

“(d) Any civil action brought in a State court against a 
foreign state as defined in section 1603 (a) of this title may 
be removed by the foreign state to the district court of the 
United States for the district and division embracing the 
place where such action is pending. Upon removal the action 
shall be tried by the court without jury. Where removal is 
based upon this subsection, the time limitations of section 
1446 (b) of this chapter may be enlarged at any time for 
cause shown.’’. 

Src. 7. If any provision of this Act or the application 


thereof to any foreign state is held invalid, the invalidity does 


22 
not affect other provisions or applications of the Act which 
‘an be given effect without the invalid provision or applica-. 
tion, and to this end the provisions of this Act are severable, 
Sec. 8. This Act shall take effect ninety days after the 


date of its enactment. 
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IMMUNITIES OF FOREIGN STATES 


THURSDAY, JUNE 7, 1973 


Howse or REPRESENTATIVES, 
SUBCOMMITTEE ON CLAIMS AND 
GovERNMENTAL RELATIONS OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met at 10:45 a.m., pursuant to call, in room 
2226, Rayburn House Office Building, Hon. James R. Mann, 
presiding. 

Present: Representatives Mann (presiding), Danielson, Jordan, 
Butler, Froehlich, Lott, and Po pen 

Staff members present: William P. Shattuck, counsel; and Peter T. 
Straub, associate counsel. 

Mr. Mann. The Subcommittee on Claims and Governmental Rela- 
tions is hereby convened for the purpose of considering H.R. 3493 to 
define the circumstances in which foreign states are immune from the 
jurisdiction of U.S. courts and in whic execution may not be levied 
on their assets, and for other purposes. 

This morning we have a hearing open to the public and we have as 
witnesses today the Honorable Diaries N. Brower, Legal Adviser, 
Department of State, and the Honorable Bruno Ristau, Chief, Foreign 
Litigation Unit, Civil Division, Department of Justice. 
(HR. 3493 follows:] 

(1) 


93n CONGRESS 
ono” FR. 3493 
e t) 


IN THE DOUSE OF REPRESENTATIVES 


JANUARY 31,1073 


Mr. Ropino (for himself and Me. Wfurcnunson) introduced the following bill; 
which was referred to the Committee on the Judiciary 


A BILL 


To define the circumstances in which foreign states are immune 
from the jurisdiction of United States courts and in which 
execution may not be levied on their assets, and for other 


purposes. 
1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 


3 That title 28, United States Code, as amended— 


4 (1) by inserting after chapter 95 the following new 


9 Chapter: 


I 


lo 


a a * 


9 
“Chapter 97.—JURISDICTIONAL IMMUNITIES OF 
FOREIGN STATES 


“See. 


“1002, Findings and declaration of purpose. 
“1603, Detinitions. 
“1804. Immunity of foreign states from jurisdiction. 
“1805. General exceptions to the jurisdictional immunity of foreign states. 
“1606. Immunity in cases relating to the public debt of a foreign state. 
“1607. Connterelaims. 
“1608, Service of process in United States district courts. 
“1609. Lnmunty from excention and attachment of assets of foreign 
states, 
“1610, Exceptions to the immunity: from excention of assets of foreign 
states, 

#1611. Certain types of assets imunie from execution. 
“§ 1602. Findings and declaration of purpose 

“The Congress finds that the determination by United 
States courts of the claims of foreign states to immunity 
from the jurisdiction of such courts would serve ihe interests 
of justice and would protect the rights of both foreigu states 
and litigants in United States courts. Under international 
law, states are not immune from the jurisdiction of foreign 
courts in so far as their commercial activities are concerned, 
and their commercial property may he levied upon for the 
satisfaction of judgments rendered against them in connection 
with their commercial activities. Claims of foreign states 
to immunity should henceforth be decided by United States 
courts in conformity with these principles as set forth in 
this chapter and other principles of international law. 


“§ 1603. Definitions 


“(a) Por the purposes of this chapter, other than sec- 


oO 


3 
tions 1608 and 1610, a ‘foreign state’ includes a political 
subdivision of that foreign state, or an agency or instrumen- 
tality of such a state or subdivision. 

“(b) For the purposes of this chapter, a ‘commercial 
activity’ means either a regular course of commercial conduct 
or a particular commercial transaction or act. The commer- 
cial character of an activity shall be determined by reference 
to the nature of the course of conduet or particular transaction 
or act, rather tlian by reference to its purpose. 

“§ 1604. Immunity of foreign states from jurisdiction 

“Subject to existing and future international agreements 
to which the United Siates is a party, a foreign state shall be 
immune Srom the jurisdiction of the courts of the United 
States and of the States except as provided in this chapter. 
“8 1605. General exceptions to the jurisdictional immunity 

of foreign states 

“A foreign state shall not be immune from the jursidie- 
tion of courts of the United States or of the States in any 
vase— 

“(1) in which the foreign state has waived its im- 
munity either explicitly or by implication, notwithstand- 
ing any withdrawal of the waiver which the foreign 
state may purport to effect after the claim arose; 

“(2) in which the action is hased upon a commer- 


cial activity carried on in the Unired States by the for- 
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eign state; or upon an act performed in the United States 
in connection with a commercial activity of the foreign 
state elsewhere; or upon an act ontside the territory of 
the United States in connection with a commercial ac- 
tivity of the foreign state elsewhere and that act has a 
direct effect within the territory of the United States; 

“(8) in which rights in property token in viola- 
tion of international law ave in issue and that property 
or any property exchanged for such property is present 
in the United States in connection with a commercial ac- 
tivity carried on in the United States by the foreign state 
or that property or any property exchanged for such 
property is owned or operated hy au agency or instru- 
mentality of the foreign state or of a political subdivision 
of the foreign state and that agency or instrumentality is 
engaged in a commercial activity in the United States; 

“(4) in which rights in property in the United 
States; acquired hy suecession or gift, or rights in im- 
movable property situated in the United States are in 
issue; Or 

“(5) in which money damages are sought ugainst a 
foreign state for personal injury or death, or damage to or 
loss of property, caused by the negligent or wrongful 
act or omission in the United States of that foreign state 


or of any official or employee thereof except that a for- 


5 

cign state shall be immune in any case ander this para- 

graph in which a remedy is available under Article 

VHT of the Agreement Between the Parties to the 

North Atlantic Treaty Regarding the Status of Their 

Lorces. 

“§ 1606. Immunity in cases relating to the public debt of a 
foreign state 

= (ark foreign state shall be immune from the jurisdic- 
tion of the courts of the United States and of the States in 
any case relating to its public debt, except if— 

“(1) the foreign state has waived its immunity ex- 
plicitly, notwithstanding any withdrawal of the waiver 
which the foreign state may purport to effect after the 
claim arose; or 

“(2) the case, whether or not falling within the 
scope of section 1605, relates to the public debt of a 
political subdivision of a foreign state, or of an agency 
or instrumentality of such a state or subdivision. 

“(b) Nothing in this chapter shall be constrned as im- 
pairing any remedy afforded nuder sections 77 (a) through 
80 ()) -24 of Title 15, United States Code, as amended, or 
any other statute which may hereafter be administered hy the 
United States Seeurities and Kxchange Commission, 

“8 1607. Counterclaims 


“In any action brought by a foreign state in a court of 
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the United States or of any State, the foreign state shall not 
be accorded immunity with respect to— 

“(1) any counterclaim arising out of the transac- 
tion or occurrence that is the subject matter of the claim 
of the foreign state; or 

“(2) any other counterclaim that does not clain 
relief exceeding in amount or differing in kind from that 
sought by the foreign state. 

“§ 1608, Service of process in United States district courts 
“Service in the district courts shall be made upon a 
forcign state or a political subdivision of a foreign state and 
may be made upon an agency or instranientality of such a 
state or subdivision which agency or instrumentality is not a 
citizen of the United States as defined in section 1332 (c) 
and (d) of this title hy delivering a copy of the summons 
and complaint by registered or certified mail, to he addressed 
and dispatched by the clerk of the court, to the ambassador 
or chief of mission of the foreign state aceredited to the Gov- 
ernment of the United States, to the ambassador or chief of 
mission of another state then acting as protecting power for 
such foreign state, or in the ease of service upon an agency 
or instrumentality of a forcign state or political subdivision 
to such other officer or agent as is authorized under the law 
of the foreign state or of the United States to reecive service 


of process in the particular case, and, in each case, by also 


an 
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sending two copies of the summons and of the complaint by 
registered or certified mail to the Seerctary of State at Wash- 
inglon, District of Columbia, who in turn shall transmit one 
of these copies by a diplomatic note to the department of the 
government of the foreign state charged with the conduct 
of the foreign relations of that state. 
“$1609. Immunity from execution and attachment of 
assets of foreign states 
“The assets in the United States of a foreign state shall 
be immune from attachmeut and from execution, except as 
provided in section 1610 of this chapter. 
“$1610. Exceptions to the immunity from execution of 
assets of foreign states 
“(a) The assets in the United States of a foreign state 
ov political subdivision of a foreign state, to the extent that 
they are used for a particular commercial activity in the 
United States, shall not be immune from attachment for 
purposes of execution or from execution of a judgnient ren- 
dered against that forcign state or political subdivision if— 
“(1) such attachment or execution relates to a claim 
which is based on that commercial aclivity or on rivhits 
in property taken in violation of international Inw and 
present in the United States in connection with that 
aetivity, or 


“(2) the foreign state or political subdivision has 


3 


or 


~ 


8 

waived its immunity from attachment for purposes of 
execution or from execution of a judgment either ex- 
plicitly or by implication, notwithstanding any pur- 
ported withdrawal of the waiver after the claim arose. 
“(b) The assets in the United States of an ageney or 
justrumentality of a foreign state or of an agency or instm- 
mentality of a political subdivision of a foreigu state, which 
is engaged in a commercial activity in the United States, or 
does an act in the United States in connection with such a 
commercial activity elsewhere, or does an act outside the 
‘orritory of the United States in connection with a commer- 
cial activity elsewhere and the act has a direct effect within 
the territory of the United States, shall not be immnne from 
attachment for purposes of execution or from execution of a 
judgment rendered against that agency or instrumentality if— 
(1) such attachment or exccution relates to a claim 
which is based on a commercial activity in the United 
States or such an act, or on rights in property taken in 
violation of international law and present in the United 
States in connection with such a commercial activity in 
the United States, or on rights in property taken in 
violation of international law and owned or operated by 
an agency or instrumentalily which is engaged in a com- 

mercial activity in the United States; or 


“(2) the agency or instrumentality or the foreign 
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state or political subdivision has waived its immunity 
from attachment for purposes of execution or from execu- 
lion of a judgment cither explicitly or by implication, | 
notwithstanding any purported withdrawal of the waiver 
after the claim arose. 
“$1611. Certain types of assets immune from execution 
“Notwithstanding the provisions of section 1610 of this 
chapter, Acar of a foreign state shall be immune from 
attachment and from execution, if— 
“(1) the assets are those of a foreign central bank 
or monetary authority held for its own account; or 
(2) the assets are, or are intended to be, used in 
connection with a military activity and 
(a) are of a military character, or 
(b) are under the control of a military author- 
ity or defense agency.” ; and 
(2) by inserting in the analysis of Part IV, “Juris- 
diction and Venue,” of that title after 


“95, Customs Court.”, 
the following new item: 
“97, Jurisdictional Lnmunities of Foreign States.”. 
Src. 2. Chapter 85 of title 28, United States Code, is 
amended— 
(1) by inserting immediately before section 1331 


the following new section: 


cu 
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“§ 1330. Actions against foreign states 

“(a) The district courts shall have original jurisdiction 
of all civil actions, regardless of the «mount in controversy, 
against foreign states or political subdivisions of foreign 
states, or agencies or instrumentalities of such a state or sub- 
division, other than agencies or instrumentalities which are 
citizens of a State of the United States as defined in seetion 
1332 (c) and (d) of this title. 

“(b) This section does not affect the jurisdiction of the 
district courts of the United States with respect to civil ag- 
tions against agencies or instrumentalitics of a foreign state 
or political subdivision thereof which agencies or instrnmen- 
talities are citizens of a State of the United States, as defined 
in seetion 1332 (c) and (a) of this tirle.”; and 

(2) by inserting in the chapter analysis of that 
chapter hefore— 
1331. Federal question ; amount in controversy; costs.” 
the following new ilem: 
“1330. Actions against foreign states.” 

Sec. 3. Seetion 1391 of title 28, United States Code, is 
amended by adding a new subsection (f), to read as follows: 

“(f) A civil action against a foreign state, or a political 
subdivision of a foreign state, or an agency or instrumentality 
of such a state or subdivision which ageney or instrumentality 


is not a citizen of a State of the Uuited States as defined in 
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section 1332 (c) and (d) of this title may, except as 
otherwise provided by law, be brought in a judicial dis- 
trict where: (1) a substantial part of the events or omissions 
giving rise to the claim occurred, or (2) a substantial 
part of the property that is the subject of the action is 
situated, or (5) the agency or instrumentality is licensed to 
do business or is doing business, if the action is brought 
against an agency or instrumentality, or (4) in the United 
States District Court for the District of Columbia if the 
action is brought against a foreign state or political sub- 
division. Nothing in this subsection shall affect the venue of 
actions against agencies or instrumentalitics of a foreign 
state or political subdivision thereof which agencies or in- 
strumentalities are citizens of a State of the United States, 
as defined in section 1332 (e) and (d) of this title.” 

Suc. 4. Section 1441 of title 28, United States Code, is 
amended by adding a new subsection (d), to read as follows: 

“(d) Any civil action brought in a State court against 
a foreign state, or a political subdivision of a foreign state, 
or an agency or instumentality of such a state or subdivision 
which agency or instrumentality is not a citizen of a State of 
the United States as defined in section 1332 (c) and (d) of 
this title, may be removed hy the forcign state, subdivision, 
agency or instrumentality to the district court of the United 


States for the district and division embracing the place where 
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such action is pending. Nothing in this subsection shall affect 
the removal of actions against agencies or instrumentalities of 
a foreign state or political subdivision thereof which agencies 
or instrumentalities are citizens of a State of the United 
States, as defined in section 1332 (¢) and (d) of this title.” 
Suc. 5. Section 1332 of tide 28, United States Code, is 
amended by striking subsections (a) (2) and (3) aud sub- 
stituting in their place the following: 
“(2) citizens of a State and citizens or subjects of 
a foreign state; and 
(3) citizens of different States and in which citi- 


zens or subjcets of a foreign state are additional parties.” 


14 


Mr. Mann. I assume you will proceed first, Mr. Brower, and then 
Mr. Ristau. 
Mr. Brower. Thank you very much. 


STATEMENT OF HON. CHARLES N. BROWER, LEGAL ADVISER, 
DEPARTMENT OF STATE 


Mr. Brower. The bill, as introduced on January 31, 1973, by Chair- 
man Rodino and Congressman Hutchinson, is identical to the one 
submitted to the Speaker of the House of Representatives on January 
16; 1973, jointly by the Secretary of State and the Attorney General. 

This legislation has been prepared and recommended by the ad- 
ministration because the current situation with respect to suits against 
foreign countries is unsatisfactory and is criticized by plaintiffs and 
foreign governments alike. There are several reasons for this: 

First of all, there is no statutory procedure for service of process by 
which you may obtain personal jurisdiction over foreign states, so 
that plaintiffs frequently are compelled to resort to attachment of 
foreign government assets in the United States in order to gain quasl 
in rem jurisdiction. Jurisdiction thus can depend on the vagaries of 
the presence of such assets, and governments brought to court are 
subjected to the serious inconvenience of attachment, which I might 
add from personal experience results in considerable foreign relations 
problems in individual cases. 

Second, under present law and practice the plaintiff who obtains a 
judgment against a foreign state normally cannot execute on the 
judgment, even in cases where assets of a commercial character have 
already been attached to establish jurisdiction. ; 

Third, under the present system foreign governments claiming 
sovereign immunity from jurisdiction, attachment, or execution may 
request the Department of State to make a formal suggestion that is 
called a suggestion of immunity to the court, which is binding on the 
court. Now, while the courts treat these suggestions as binding in 
deference to the role of the executive branch in conducting our foreign 
relations and do not make independent findings of law or fact, the De- 
partment of State itself has attempted to deal with such requests on 
the basis of, at least in part, legal analysis, taking into account judicial 
precedents and the Department has established special adversary 
procedures intended to provide a fair hearing to all concerned. We at 
the Department of State are now persuaded—and may I say we have 
been for some time—that the foreign relations interests of the United 
States as well as the rights of litigants would be better served if these 
questions of law and fact were decided by the courts rather than by 
the executive branch. Questions of such moment should not be de- 
cided throngh administrative procedures when the nature of the de- 
cision appears particularly appropriate for resolution by the courts. 
Indeed, State enaninient involvement can be detrimental because 
some foreign states may be led to believe that since the decision can be 
made by the executive branch it should be strongly affected by foreign 
policy considerations. Consequently, foreign states are sometimes in- 
clined to regard a decision by the State Department refusing to suggest 
immunity as a political decision unfavorable to them rather than a 
legal decision. 
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H.R. 3493 would deal with these problems as follows in four partic- 
ular ways: 

First of all, a means would be specified in the statute whereby 
process may be served on foreign states to obtain in personam juris- 
diction. This is very significant because it would eliminate the need to 
attach assets and, thereby, eliminate the necessity of gaining quasi in 
rem jurisdiction. 

_ Second, foreign states would no longer be accorded such broad 
immunity from execution on judgments as they now enjoy and their 
immunity from execution would conform more closely to their im- 
munity from jurisdiction. So that, generally speaking, if you are able 
to gain jurisdiction and obtain a judgment you sock! have & reason- 
able chance of obtaining satisfaction of judgment. 

_ Third, the task of determining whether a foreign state is entitled to 
immunity would be transferred to the courts, and the Department of 
State would no longer be in the business of making suggestions of 
sovereign immunity to the courts. Of course, its ability to make sug- 
cos with respect to other questions would remain unim aired. 
Transfer of the ecisionmaking process to the courts, I think, will 
insure that sovereign immunity questions are decided on legal grounds 
under procedures guaranteeing due process. This in turn should better 
insure the consistency of decisions and reduce their foreign policy 
consequences. 

Fourth, the restrictive theory of sovereign immunity from juris- 
diction, which has been followed by the Department of State and the 
courts since it was articulated in the familiar letter of Acting Legal 
Adviser Jack B. Tate of May 19, 1952, would be incorporated into 
statutcry law. This theory limits immunity to ublie acts, leaving so- 
called private acts subject to suit. The proposed legislation would make 
it clear that immunity cannot be claimed with respect to acts or trans- 
actions that are commercial in nature, regardless of their underlying 
purpose. 

I would now like succinctly to review the basic provisions of the 
proposed legislation so that the committee can better appreciate 
exactly how these four suggested improvements are to be accomplished 
through statutory language. 

Section 1603(a) defines the term “foreign state’ to include all levels 
and subdivisions of government within that state, and their agencies 
and instrumentalities. It is quite comprehensive. 

Section 1603(b) defines commercial activity as “either a regular 
course of commercial conduct or a particular commercial transaction 
or act.” The commercial character of an activity is determined by the 
nature of the course of conduct or particular transaction or act, rather 
than by reference to the purpose of the conduct, transaction, or act. 
For example, a foreign government airline or trading corporation 
would constitute a “regular course of commercial conduct” and there- 
fore would qualify as commercial activity. A single contract, if of the 
same character as a contract which might be made by private persons, 
would ordinarily constitute a “particular commercial transaction or 
act.” 

The fact that the goods or services to be procured through the con- 
tract ure to be used for a public purpose is irrelevant. For example, 
there would be no immunity with respect to a contract to manufacture 


16 


army boots for a foreign government or the sale by a foreign govern- 
ment of a service or product. I realize the courts will have a good deal 
of latitude in determining what is a ‘‘commercial activity.” It does seem 
unwise to attempt a precise definition in this Act, even if that were 
practicable. ee 

Mr. Daniguson. May I ask the gentleman a question at this point? 

Mr. Mann. Yes. - 

Mr. Danrexson. Could you give me an example of an activity by a 
foreign government corporation, such as you have just been talking 
about here, like a government-controlled airline, and under what cir- 
cumstances could his conduct be regarded as a public function rather 
than a commercial function, for us to invoke an immunity? Can you 
give me one of those? The other side of the coin? : 

Mr. Brower. That is pretty difficult for me to conceive of in the case 
of an airline, which, while it is controlled or perhaps fully owned by a 
foreign government, is fundamentally, if not wholly, in the business of 
transporting air passengers for commercial affairs, and ; 

Mr. Danretson. Well, let’s assume, for a moment, that Lufthanss is 
a West German Government Corporation Airline and assume, further, 
Lufthansa carried Mr. Brandt over here to speak with Mr. Nixon and 
his entourage, would that be a public function or a commercial 
function? 

Mr. Brower. I think Mr. Ristau might have a more precise idea. 

Mr. Ristau. Congressman, in our Rr the service performed 
by Lufthansa, the transportation of passengers, is the important facet 
of your question; the purpose being to transport the head of a state, 
would, under our formulation, be irrelevant, so that the important 
question is, what does the company in fact do? It transports pas- 
sengers. Now we are not talking, Congressman, in terms of permitting 
suit against the Chancellor of the Federal Republic. 

Mr. Danretson. Of course. 

Mr. Risrav. That is an altogether different question. We are merely 
talking now about whether when Lufthansa lands in this country, and 
the activity connected with the carriage of passengers injures a local 
citizen, whether the citizen should under these circumstances be able 
to obtain redress from the German Government through the instru- 
mentality of our courts. 

Mr. Dantetson. To be specific, when such a plane did land at Dulles 
a month or two ago, suppose in taxiing it, it had brushed against, and 
severely damaged, a private aircraft sitting there and the owner of that 
private aircraft, it is contemplated, would then have a right to bring 
an action against Lufthansa for whatever damage it sustained? 

Mr. Ristav. Yes, Congressman, in the courts of this country be- 
cause we feel that any damages arising out of that incident should be 
capable of being adjudicated in the courts of this country. It is here 
where the accident occurred. It is here where the plaintiff resides. Why 
should the plaintiff be required to go to Germany in order to litigate 
that accident, when all of the contacts are with the local forum. 

Mr. Danrzxson. Therefore, following your explanation—for which 
I thank you—this would be true even though the carrier were Ger- 
man—let’s assume this: A German Government corporation and it 
was at that time engaged in, I will call it, a diplomatic mission? 

Mr. Ristav. That is correct. 
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Mr. Danretson. Thank you very much. 

Mr. Froeticu. Mr. Chairman, wouldn’t that be the fact now? 
Wouldn’t that airline have to submit to the CAB and FAA rules and, 
as a matter of fact, even without this bill being passed, wouldn’t 
you be able to sue that under those rules in this country in our courts 
now? 

_Mr. Ristav. Congressman, you are absolutely correct as far as 
airlines are concerned. They are already subject to the jurisdiction of 
the domestic courts by virtue of the FAA requirements that you 
have just mentioned, so that the airline perhaps was not the best 
possible example that we picked. 

Mr. Frogzicn. Even if it were a government-owned plane? 

Mr. Ristav. That is correct. 

Mr. Mann. On the other hand, if it were not a Lufthansa, that 
would be another matter? 

Mr. Ristav. That is an altogether different matter. 

Mr. Danreison. Thank you for the thought you have just put in 
my mind, if I may, Mr. Chairman. 

Let’s now reverse the coin. Let us suppose a group of Members of 
Congress were to make a trip to Germany in a US. Kir Force aircraft 
and again in landing ut the airport at Munich, for example, they 
brushed against an aircraft, a German aircraft, and dam it. How 
would that matter be handled insofar as any claims of rc German 
owner seo the United States under present Jaws? Could you 
answer that? I am just trying to reverse the situation. 

Mr. Ristav. I most certainly would wish to answer your question 
Poe Mr. Danielson. In the particular example that you visualize, 

believe the United States at the present time has a treaty arrange- 
ment for settling this type of claim. As the committee probably 
knows, there presently is in existence the so-called North Atlantic 
Treaty—Status of Forces Agreement, and under that treaty claims 
against the U.S. Government which arise in Germany are asserted 
. begin with against the German Government—they adjudicate the 
claim. 

Mr. Danigtson. Oh, yes, this would be a SOFA arrangement. 

Mr. Ristav. This a SOFA arrangement. If the claimant is successful, 
we, the United States, then reimburse the F ederal Republic for part 
of the judgment, or the compensation that they have to pay under 
the circumstances so, specifically, in this area, we do have a number 
of conventions, treaties, several treaty arrangements that govern this 
sort of situation. 

Mr. Danigtson. Is Turkey not a part of the SOFA? 

Mr. Ristav. Yes, it is. 

Mr. Danretson. Can you give me a European country that does 
not belong to SOFA? 

Mr. Ristav. A what, please? 

Mr. Daniezson. I want to transfer the situs of this accident to a 
foreign state with which we do not have a Status of Forces Agreement. 
Mr. Ristau. Sweden. ; ; 

Mr. DANtetson. All right, Sweden. We lund in Stockholm and did 
the same thing. Now what happens? 

Mr. Ristav. In my opinion, if it were a US. Air Force plane, the 
norms envisaged by this legislation would not govern since it is 
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essentially the operation of an aircraft belonging to the armed forces 
of a government and not a “commercial activity” within the purview 
of this statute. : 

Mr. Danretson. How would the claim of the Swedish national 
whose aircraft was damaged, how would it be handled? _ 

Mr. Risrav. Probably, Congressman, through diplomatic channels. 
That is the traditional means whereby claims of citizens against 
foreign governments have been adjudicated or settled. 

Mr. Danretson. I will suspend my questioning here but what I 
am driving at—and I hope this is a matter on which we can get some 
information—is that I am interested in the extent to which the 
proposed legislation would find reciprocity in other countries. Thus 
if we were to grant certain rights to our citizens against foreign 
countries here and I would like to know what comparability and 
obligations exist with respect to our nationals and our properties in 
foreign countries. 

Mr. Risrav. I shall. be pleased to address myself to that. 

Mr. Danietson. Fine. Thank you for your help. 

Mr. Brower. If I may just answer in one sentence or give a 
partial answer to that point, the statute has been drafted keeping in 
moind what we believe to be the general state of the law internationally, 
so that we conform fairly closely, we believe, to our accepted inter- 
national standards. So that it is unlikely that we would be subjected 
to more claims against the United States abroad than we permit in 
this country and it is also subject, of course, to existing and future 
international agreements. So that if we have existing treaties of 
friendship, commerce, and navigation with a country which touch the 
question of sovereignty, we include such agreements and, in the future, 
they would take precedent. 

Mr. Mann. We hope it would be used as a model for future general 
international agreements. 

Mr. Brower. That is true. We have done this also conscious of 
the fact the Council of Europe has prepared and has had signed, | 
believe, by seven countries, a convention on sovereign immunity and 
how the question would be handled in countries which are part of it, 
and we do hope that we have something here in this statute before 
us that takes into account what is going on in the rest of the world 
and which could lead us to a broader and more precise agreement 
throughout the world. 

Mr. Danietson. May I inquire? 

Mr. Brower. Yes. 

Mr. Danieison. What is the Council of Europe? What is the pres- 
ent status of the Council of Europe?! 

Mr. Brower. I perhaps should submit a more precise statement for 
the record as to which countries belong to it. At the ministerial level, 
most West European countries are represented and in various forums, 
both in the Parliamentary Forum in Strassburg and through the Coun- 
cil of Ministers in various committees they do everything from dis- 
cussing broader European cooperation in economic matters to very 
detailed questions like drafting of conventions for the protection of 
diplomats and on sovereign immunity. 


! For information on the Council of Europe see State Department Letter on page 49. 
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_ Mr. Danretson. Is it a formally existing body, or is it a matter of 
simply cooperation? 

Mr. Brower. No; there is a treaty on the subject. 

Mr. Danrenson. Thank you. 

Mr. Froeuicuy. Could I ask another question? 

Mr. Mann. Mr. Froehlich? 

Mr. Froeuicu. You use as one of your examples, contracts for 
Army boots, which would be a commercial transaction under this 
statute? 

Mr. Brower. Yes. 

Mr. Froeuicu. How about a contract with a U.S. company for 
guns or specifically something that a government may use for its 
armed forces or may use for an Olympic team. Is the use of the article 
going to determine? 

Mr. Ristav. May I tentatively answer the Congressman? The 
statute is very specific on that in section 1603(b) in defining the term 
“commercial activity.” The statute says, or the pro osed statute says, 
“The commercial character of an activity shall be determined is. 
reference to the nature of the course of conduct of the particular 
transaction or act, rather than by reference to its urpose,” 

We inquire only to the nature of the activity. The activity is enter- 
ing into a contract and——— 

fr. Froruicu. Thank you. You have answered my question. 

Mr. Brower. Then let me resume, Mr. Chairman. 

Section 1604 establishes the general framework for judicial decision. 
A foreign state is immune from the jurisdiction of the courts of the 
United States except as otherwise provided in the statute or in existing 
and fucure international agreements to which the United States is 
party. I should note that the act applies to proceedings in State 
courts, Under present law, State as well as Federal courts are bound 
by State Department suggestions of soverei immunity. Congress in 
cooperation with the Executive clearly has the constitutional power to 
establish rules binding on State courts in this area. 

Section 1605 prescribes five exceptions to jurisdictional immunity 
of foreign countries. Since these five exceptions constitute the principal 
substance of the bill in terms of future legal issues, I should elaborate 
on them briefly: 

First, a State is immune if it has waived its immunity either explic- 
itly or by implication, and a foreign state cannot withdraw a waiver 
of immunity except within the provisions of the treaty or contract in 
which the waiver was first made. 

Mr. Mann. Pardon me? 

Do you intend to state in this section that a State is immune or a 
State is not immune? 

Mr. Brower. | am sorry. If it has waived it, it is not immune. It 
should read ‘‘not.”’ 

The second exception, which dealt generally with commercial 
activity, has several aspects. There is no immunity with respect to 
“s commercial activity carried on in the United States” by a foreign 
state, which could include a cause of action concerning an individual 
contract of an ordinary commercial character such as a breach of 
contract to make repairs on an Embassy building. Likewise exempt is 
an ‘‘Act performed in the United States in connection with a commer- 
cial activity of the foreign state elsewhere.” There is also no immunity 
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if the case involves ‘‘An act outside the territory of the United 
States in connection with a commercial activity of the foreign state 
elsewhere and that act has a direct effect within the territory of the 
United States.” This exception would embrace extraterritorial con- 
duct having effects within the United States such as an action for 
pollution of the air by a factory operated commercially by a foreign 
state. It is, in fact, a situation which we have had on our borders from 
time to time. 

The third exemption covers cases “in which rights in property 
taken in violation of international law are in issue and that property 
or any property exchanged for such property is present in the United 
States m connection with a commercial activity carried on in the 
United States by the foreign state or that property or any property 
exchanged for such property is owned or operated by an agency or 
instrumentality of the foreign state or of a political subdivision of 
the foreign state and that agency or instrumentality is engaged in a 
commercial activity in the United States.” Thus, if property has 
been nationalized or expropriated without payment of compensation 
as required by international law it will not be immune with respect 
to actions in which rights in such property are in issue in our courts 
under the circumstances described. Since this draft bill deals solely 
with issues of immunity, it in no way affects existing law concerning 
the extent to which the ‘‘act of state’ doctrine may be applicable in 
similar circumstances. 

Mr. Danratson. Mr. Chairman? 

Mr. Mann. Yes? 

Mr. DanrzEtson. This exception here on nationalized or expropriated 
property gives rise'to a host of implications. This bill, as I understand 
it, would be to recognize the right of our courts to have jurisdiction 
over a foreign state under certain circumstances; therefore, it is pro- 
cedural in nature, rather than substantive in nature, and my opinion 
is that it could have a retroactive effect. It would simply allow the 
SH to come into court, which he is presently barred es doing. 

et’s take the, oh, the Baltic States: Lithuania, Latvia, Estonia, 
within which many properties were expropriated and nationalized 
way back at the time of World War II. Your language here says: “Any 
property exchanged for such property,” so let’s assume that a person 
who was a national of Lithuania, and-who had property in Lithuania 
was expropriated and nationalized by the powers which took over 
Lithuania in 1939 or 1940 or 1941—whenever it was and these prop- 
erties have now been exchanged for some properties which are here. 
Would the former Lithuanian be able to bring an action in our Ameri- 
can courts against the Soviet Union—I presume it would be—for the 
properties which are now resident here in the United States? 

Mr. Ristav. Congressman, the important question is, the entity 
which presently has custody over the property, is it engaged in trade 
a Suet property in the United States? In other words, are they 
trading? 

Mr. Dantgtson. This ties back to the commercial nature? 

Mr. Ristav. Are they engaged in commerce in the United States 
with respect to that particular property? Yes. 
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Mr. Brower. Under the statute either of several things need to 
apply, and you mentioned one; that it has to be present in the United 
States in connection with a commercial activity carried on in the 
United States by the foseiee state and that means 

Mr. DANIELSON. Wait. How about a ship, a steamship, for example, 
which is now in New York Harbor with a cargo of something? 

Mr. Brower. | think your question illustrates the complexities of 
this area of the law, because you are now getting into the maritime 
area. 

_ Mr, Danretson. Well, it brought over a cargo of railroad cars for 
instance, and those railroad cars are now present in New Jersey. That 
is no longer maritime, the cargo is now on land. 

Mr. Brower. Okay. 

Mr. Danietson. I am going to make a suggestion. I think if we are 
going to have a law like this, we better provide that it is not retro- 
active, because this could open up & can of worms that you will never 
be able to close. 

Mr. Brower. Well, I think that is a problem. You are right. I think 
that certainly in many cases, the passage of a period of time as long as 
30 years or more could certainly raise questions as to whether the 
property present in a country, was, in fact, transferred or exchanged. 

Mr. Danretson. What about a work of art? It may exist hundreds 
of years. Hitler confiscated and nationalized unknown quantities of 
valuable artwork and some of them have shown up elsewhere. I mean, 
this is not just imagination, you know; it is real. 

Mr. Brower. So; I understand that. I think that is a real point 
because if, as we intend, one of the principal objects of the statute is 
to avoid undue foreign relations problems, then we want to be sure it 
is so drafted as to not raise new foreign relations problems. You put 
your finger on one that I think is particularly noteworthy. It 1s a 
concept, perhaps, behind the statute of limitations as well. 

Mr. Danie.son. I think most of our courts rovide, however, that 
where a statute of limitations is tolled, where the proposed litigant is 
barred from asserting his remedy, due to a procedural problem 

Mr. Brower. I see your point. I think we should explore it. 

Mr. Danretson. I think we should simply provide that it not be 
retroactive and solve the whole problem. 

Mr. Brower. I[ think that is very true since the effect of a statute 
in this particular case is, in fact, not only procedural but substantive to 
some extent. I think we do need to be particularly careful on how it 
is drafted. 

Now, this fourth exception permits litigation against a foreign 
state relating to rights in property in the United States acquired by 
succession or gift, or rights in immovable property situated in the 
United States. 

I think this is a pretty clear exception for estate and real estate 
matters in this country, in keeping with the law at the present time. 

The fifth and final exception is directed primarily to the problem of 
traffic accidents, but is cast in general terms, applying to all actions 
for damages—as distinguished from injunctive rehef, for example— 
for personal injury or death, or damage to property or loss of property 
if the negligent or wrongful act took place in the United States and is 
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not one for which a remedy is already available; for example, under 
article VIII of the NATO Status of Forces Agreement. 

Now I should draw your attention to section 1606 of the proposed 
legislation, which gives a foreign state immunity from jurisdiction in 
any case relating to its public debt, unless that foreign state has waived 
its immunity, or the complaint relates to the public debt of a political 
subdivision of a foreign state or of an agency or instrumentality of such 
a foreign state or subdivision. This exception is intended to facilitate 
the U.S. role as one of the principal capital markets of the world, which 
in some ways has dwindled during the past years. Many national 
governments are unwilling to issue their securities in a foreign country 
which subjects them to actions based on such securities. Of course, the 
question of waiver is nonetheless negotiated in most cases among the 
parties, ; 

Section 1607 deals with compulsory and permissive counterclaims 
within the meaning of rule 13 (a) and (b) of the Federal Rules of Civil 
Procedure. It provides that when a foreign state brings an action in a 
court in the United States, that foreign state shall not be accorded 
immunity with respect to a counterclaim arising out of the same trans- 
action that is the subject matter of the claim of the foreign state, 
regardless of amount and, furthermore, it shall not be accorded im- 
munity with respect to any other counterclaim—you might call it 
permissive counterclaim—insofar as it does not exceed the relief sought 
by the foreign state. This is basically codification, I think, in statutory 
form of what we understand to be the existing law on the subject. 

Section 1608 would fill a substantial gap in present law by establish- 
ing an orderly procedure for service of process in actions against 
foreign states, thus facilitating the jurisdiction of the court in cases 
in which sovereign immunity 1s not applicable. I might say that this 
has been one of the real problems in the area, inasmuch as under the 
Federal Rules of Civil Procedure foreign diplomatic and consular 
missions in this country have been held not to be managing agents of 
the foreign states, so there is habitually no one upon whom process can 
be served within a given jurisdiction. And this has, in many cases, been 
what has encouraged the establishing of quasi in rem jurisdiction 
through the attachment of assets presently located in one of our states, 
and these cases have most particularly caused us specially serious 
problems in our foreign relations from time to time. 

The enactment of this section also, of course, would surely benefit 
the foreign state defendants themselves by ensuring that they would 
have prompt and adequate notice of all actions brought against them 
by eliminating the need to uttach their property to establish juris- 

iction. 

Section 1609 prohibits execution and attachment concerning ussets 
of a foreign state in the United States except as provided in section 
1610, which specifies two execcptions. Subsection (a) provides in essence 
that the assets of a foreign state in the United States shall not be im- 
mune from execution to the extent that they are used for a particular 
commercial activity in the United States if the execution antes to w 
claim based on that commercial activity or on rights in property taken 
in violation of international law and present in the United States in 
connection with that activity, or if the foreign state has waived its 
immunity. Thus property used in commercial activities is available 
for the satisfaction of judgments rendered in connection with those 
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commercial activities, but there is no execution for Embassies, war- 
ships or other foreign government property used for noncommercial 
purposes. 

Mr. Butter. Excuse me, we have in many of our States what we 
call a long-arm statute. 

Mr. Brower. Yes. 

Mr. Butter. I had thought, when I first approached this problem 
that you would endeavor in some extent to trac the long-arm statute 
as it relates to our foreign relationships. 

I see in this regard we are limited to particular commercial activities 
involved, so that if a person in the United States, for one reason or 
another, is treated poorly in his contractual negotiation with a foreign 
state, he is limited to finding commercial assets of the foreign state 
related to his activity for execution. So that if he is wrongly treated, 
he has to find commercial assets related to his activity before he can 
proceed with litigation. On the other hand, if that foreign state is 
engaged in unlimited commercial activity in this country and has 
assets all over the United States, this wronged American citizen has 
no remedy in this country. Now, am I correct in that? 

Mr. Brower. Well, the first part of your statement is fundamentally 
correct, I think. And I think that the assumption is that any foreign 
state or entity engaged in commercial operations in this country— 
doing something in this country which is likely to give rise to a 
claim—is almost certainly going to have some assets available in 
connection with that, that would be available for execution. 

Mr. Butter. Let’s assume they do not. 

Mr. Brower. Well, there are obvious exceptions, of course. The case 
of the painting of the Embassy. 

Mr. Butver. Right. 

Mr. Brower. That is perhaps one. If you have a contract to paint 
the Embassy and there is a breach of contract, you cannot put a lien 
on the Embassy. 

Mr. Butzer. That is correct. 

Mr. Brower. Or if you contract to do work on a warship, you can’t 
attach the warship. There will be some exceptions. 

The second part of your question, I didn’t hear. 

Mr. Burtuer. That brings me to it. 

Here is a man who has painted the Embassy and they refuse to pay 
him and here is the country that has all sorts of commercial activities 
in this country, and if it were anybody else they could levy on their 
assets but they can’t do that in this case because this is not the par- 
ticular commercial activity this gentleman was engaged in; am I 
correct, this legislation would leave him without remedy? 

Mr. Ristav. Congressman, may I please attempt to answer your 
question? To begin with, Congressman, your statement is right; the 
underlying theory of this statute is, in effect, a Federal long-arm 
statute permitting the bringing of suit, in personam action, which 
you cannot do now, against foreign governments who engage In certain 
activities in this country where there is a contact with the United 
States. That is, the traditional basis of the long-arm statutes, as they 
have been enacted in several states and, most recently in 1970, by the 
Congress with respect to the District of Columbia—— 

Mr. Butuer. Of course. 
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Mr. Ristau. Now, what the statute would do in your hypothetical 
case, it would at least allow the contractor, the painting contractor, 
to bring a personal action in the courts of this country and, if he pre- 
vails, to obtain a judgment against the government, which he cannot 
now do. He has no remedy at the present time unless in the unusual 
circumstance where he may be able to find some property of that 
Government that he may attempt to attach for purposes of obtaining 
jurisdiction in this one exceptional instance. But, otherwise—and 
most commonly—he has no means of getting the foreign government 
before the courts and to litigate his rights in the courts of this country. 
So, even though he may not be able in a variety of circumstances to 
obtain execution of the judgment, he will be able to obtain a judgment 
after having litigated the question fairly and squarely. ji 

May I please also add this one thought: There is on occasion an 
underlying assumption that you must have the possibility to forcibly 
execute a judgment before you get something of real substance. I 
would respectfully question that basic assumption. Take the U.S. 
Government itself: Of course, you cannot have execution against 
property belonging to the U.S. Government; yet there are means 
and ways of obtaining prompt satisfaction of the final judgment which 
you have against the United States. I will, in a moment—when I 
have an opportunity—advert to what the U.S. Government does 
abroad when the shoe fits on the other foot, but 1 do not believe that 
we should approach the problem with the assumption that foreign 
states will not, in fact, satisfy judgments once they have been rendered 
after a full trial in this country. 

Mr. Brower. As a further background, Congressman, you might 
look at the slightly different problem that shows why it is important 
to require that assets to be executed on should be assets bearing a 
reasonable relationship to the activity on which the claim is based. 
An increasing number of countries in the world have state trading 
corporations or do business as we would term it through corporations 
which are controlled by the state, but which are under the legal regimes 
of those countries quite separate from each other in ways which are 
similar to the separation between corporations in our United States. 
And if, for example, you are dealing with Polish or Rumanian or 
Chilean or perhaps some African country, perhaps a Yugoslavian 
state trading corporation, and you have a contract with one, let’s say 
it is for 5,000 pairs of shoes and that is the XYZ shoe foreign trading 
corporation of that country, it seems reasonable, under our system, 
that the ABC pocketbook manufacturing state trading corporation of 
the same country, which is operated by different management and 
has different assets and is reasonably separate, should not be sub- 
jected to liability for that party. I suppose that would be so, that we 
not encourage a trend whereby American companies or entities abroad 
would be lumped together. That really is the reason for that. 

Mr. Burizer. Am I correct; is this foreign trading corporation, this 
foreign state corporation, similar to what we call a corporation here in 
the States and is it created for a commercial activity? In other words, 
is that corporation presently immune from suit in this country? 

Mr. Brower. Under present law, in such a case the United States 
would not suggest that it is immune in the circumstances that you 
have described. 
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Mr. Butver. All right. Thank you. 

Mr. Brower. Coming back to the question of the poastite ey of 
execution on such properties as Embassies or warships, we believe 
that in the absence of a waiver, it would be inappropriate and probably 
in violation of international law to allow pons litigants to levy 
on such assets of a foreign state which are used for governmental 
and viata, purposes. I am sure we would not wish our Embassies 
or our warships abroad executed on. The reason for limiting execution 
to assets employed in connection with the particular commercial 
activity out of which the claim arose is that—as I have attempted to 
describe—is that states, especially those with economies which are 
predominantly in the public sector and public in character, may 
engage in a arent variety of commercial activities. And, as I have 
described, I think it would be anomalous under American practice for 
assets used in connection with a foreign state’s program of importation 
of machine tools, for example, to be available to satisfy ® judgment 
arising out of its commercial telecommunications business. 

The second exception to immunity from execution, subsection (b) 
of section 1610, applies similar principles to execution of judgments 
pa the assets in the United States of an agency or instrumentality 
of a foreign state or its subdivisions which is engaged in a commercial 
activity or act in the United States or which does an act outside the 
territory of the United States in connection with a commercial activity 
elsewhere but which act has a direct effect within the territory of the 
United States. Generally speaking, under subsection (b) with respect 
to subdivisions and agencies and instrumentalities, the rules are 
slightly looser with respect to what you can do in terms of execution. 

hus any assets of a foreign government agency or instrumentality 
in the United States may be used to satisfy judgments against that 
agency or instrumentality arising out of a commercial activity or 
acts having the specified connection with the United States. 

The last section of the proposed legislation which I shall address 
today is section 1611, whic provides and this relates to public debts, 
that “{njotwithstanding the provisions” of section 1610 “assets of a 
foreign state shall be immune from attachment and from execution if 
(1) the assets are those of a foreign central bank or monetary authority 
held for its own account; or (2) the assets are, or are intended to be, 
used in connection with a military activity and (a) are of a military 
character, or (b) are under the control of a military authority or 
defense agency.”’ The purpose of section 1611(1) is to prevent in all 
circumstances attachment of or levy of execution upon these two 
categories of property of foreign states, even if these relate to the com- 
mercial activities of a foreign state and would otherwise come within 
the scope of section 1610. 

Now, I should point out also that the proposed legislation, in the 
last sections of it, establishes original jurisdiction in the Federal district 
courts of all civil actions against foreign states regardless of the amount 
in controversy. Venue is affixed principally in the District of Columbia 
but also in other districts which have substantial contacts with the 
matter, and there are appropriate provisions for removal to Federal 
court of actions commenced against foreign states In State courts. | 

I have attempted today simply to introduce the provisions of this 
legislation to the subcommittee. I know as our discussions within the 
department in preparation for this testimony have indicated and as the 
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questions asked already this morning clearly indicate, this legislation 
will require some discussion and some attention to detail. I know that 
various bar and other professional groups have studied this legislation 
intensively and they will in due course communicate their formal 
comments on this proposal to us and to you. We have already been 
receiving and we have been reviewing a number of informal comments 
and, undoubtedly, there will be some refinements in the text of this 
legislation which will be appropriate, and, in some cases, required. 

I simply want to say that we will endeavor to work closely with the 
subcommittee in its consideration of this legislation. This legislation 
was very long in gestation in the executive branch and it quite clearly 
covers a very complicated and, in some respects, technical subject. 

We stand ready, willing and able to do all in our power to assist 

ou and to work with you so that, together, we can see that this legis- 
hon does get on the books. 

Thank you very much. 

Mr. Ristau might have something to say and we would be glad to 
answer any questions you have. 

Mr. Mann. Thank you, Mr. Brower. 

Mr. Moorhead? 

Mr. Moorueap. I know a few minutes ago, you stated that most of 
the foreign governments pay their bills when there is a judgment 
against them but the extensive discussion in the explanation accom- 
panying the communication indicates that there are many instances 
where they don’t. What I am wondering is whether there is any 
procedure that can be followed when the particular activity that was 
Involved, such as in the example of painting the Embassy, has no 
attachable or executionable item in connection with it? Whether there 
is any method these people can follow to collect. 

Mr. Brower. Well, there are lots of methods and I am not suggesting 
or wishing to suggest any which might interfere with our foreign 
relations in any particular case. The most obvious one is to raise it 
through diplomatic channels. In other words, they would come to us— 
probably to my office in the Department of State—and say, look, we 
have a $14,000 bill here for doing a first-rate remodeling or painting 
job on this Embassy, and they simply won’t pay. There would be 
then quite numerous requests and discussions among attorneys. It 
would then be up to the United States to espouse that claim on behalf 
of the American national, assuming that it is an American national. 

Mr. Moorueap. They do then actively get involved in that effort? 
You do get involved? 

Mr. Brower. Well, the claims of U.S. nationals against foreign 
governments are frequently taken up and espoused by the U.S. Gov- 
ernment as, in effect, a diplomatic claim through diplomatic channels 
and sometimes they are paid. We have had numerous claims, agree- 
ments, with foreign countries in recent years; general claim settlements 
and such and, also, very specific cases. So that is an option which is 
a realistic one. 

Mr. Fronuuica. Mr. Chairman? 

Mr. Mann. Mr. Froehlich? 

Mr. Froeriica. Going back to your opening statement, under 
what authority is your suggestion of immunity constitutional? 

Mr. Brower. Fundamentally, I believe it reflects a judicial feeling 
that the separation of powers requires it; that the conduct of foreign 
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relations and diplomatic relations is peculiarly within the province 

of the executive branch, that when the executive branch says Country 

zx is immune on such claim, that it is honored. That has been the case 

i age a fairly long history, and I think that is the fundamental 
asis. 

Mr. Froeuticn. A citizen who disagrees with the recommendation 
or suggestion from the Department of State, then has no recourse? 
There is no way to appeal a decision? 

Mr. Brower. I should say, if I may go back to the first part of 
one statment: You say there is no recourse with respect to a decision 

y the Department of State. Of course, the Department of State has 
been making these decisions pursuant to an internal procedure which 
pane the litigant and the interested parties involved to have a 

earing within the Department and they present written statements 
and sometimes come in and present oral statements. 

Now, I would be less than frank if I were to say that I, asa lawyer, 
with a number of years in the private sphere and with practical 
experience, would say that that is the same as having been heard in a 
court. That is obviously a different kind of framework. And part of 
the reason for the bill is to get this into the courts so that there will be 
more due process in the hearing on the subject. The people are heard in 
the Department. Once the decision is made on the basis of the hearing, 
you are correct, there is no judicial recourse from it. 

Mr. Frosuticn. Do you have administrative rules and procedures 
as to the hearing process or is this a helter-skelter type thing? 

Mr. Brower. | would have to say that it is properly described as 
reasonably informal. When contacted on a case, we communicate with 


the attorneys, the parties on both sides, und we have a kind of general- 
ized procedure of receiving written comments within a certain number 
of days and perhaps having oral hearings or oral presentations. 

Mr. Froeuticu. Sort of a pretrial conference, would you say? 

Mr. Brower. There are certain similarities. 

Mr. Mann. What has been the frequency of the requests for im- 
munity? 

Mr. Brower. I think it might be useful for us to supply it for the 
record, sir, to supply an accurate count. I can tell you that at any 

iven time we are considering several. It goes on constantly. And there 
is at least one attorney in our office who spends virtually his full time 
handling these kinds of matters and they cut across other lawyers’ 
areas, but it is quite a time-consuming proposition. 

Mr. Mann. Mr. Danielson? 

Mr. Danretson. Could the gentleman supply that and may it be 
made a part of the record? 

Mr. Brower. Yes, | will undertake to do that. 

Mr. Danietson. I have a couple of questions here. One is probably 
technical. On pages 9 and 10 of the bill, H.R. 3493, it is difficult to 
follow the meaning of the numerical subdivisions. 

Mr. Brower. Congressman, the best explanation we are able to 
offer at the present time is that the (2) you see on line 17 on page 9 15 
meant to be the (2) following the (1) which nc poe on page | at line 
4. In other words, it starts out: ‘Be it enacted,” et cetera, “that title 
28, United States Code, as amendec ”’ and then there is (1) and it 
states: “By inserting after” and then there is all of this new material 
up through line 17 on page 9—-~ 
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Mr. Danietson. But on page 10 you do a similar thing with lines 
14 and 15. 

If there is an error, I think we should reprint the bill. _ 

Mr. Brower. It may be there is some other presentation. I could 
check it out , 

Mr. Danretson. Mr. Chairman, if we conclude that there is an 
error, can we get a reprint? ; 

Mr. Saarruck. Mr. Chairman, I believe Mr. Brower is correct on 
his analysis of how this occurred. The difficulty lies in the fact that 
there is no break or space in the bill. What you have is an amendment 
which adds a new section and then immediately following the new 
section the quotation marks close and there is a semicolon and there is 
an “and” and then there are these more or less technical amendments 
that are meant to put new headings in Code sections. So it is very dif- 
ficult to see in quick reading of the bill that is how it occurs. | 

Mr. Danrstson. After careful reading, if it still is not clear, I just 
think we ought to correct it. 

Mr. Mann. That can be taken care of. 

Mr. Ristau? 

Mr. Ristauv. If you like, I will proceed. 

Mr. Lorr. Mr. Chairman, could I ask one question? 

Mr. Mann. Mr. Lott? 

Mr. Lorr. Before we leave Mr. Brower 

Mr. Mann. We will not leave Mr. Brower, but I think Mr. Ristau 
has a statement which is somewhat parallel. 


STATEMENT OF HON, BRUNO RISTAU, CHIEF, FOREIGN LITIGATION 
UNIT, CIVIL DIVISION, DEPARTMENT OF JUSTICE 


Mr. Risrau. Mr. Chairman and members of this honorable com- 
mittee, my name is Bruno Ristau. I am in charge of the Foreign 
Litigation Office in the Department of Justice. I very much appreciate 
the opportunity to help explain, if 1 can, some of the provisions of this 
highly intricate bill. 

Ty principal contribution, perhaps, could be this: I believe the 
members of the committee will be interested to know that in drafting 
this proposed legislation which, as Mr. Brower has said, has had a very 
long period of gestation, we have drawn very heavily on the experience 
of the United States as a litigant abroad. Perhaps the committee 
knows that, certainly since World War II, the U.S. Government and 
its various agencies and instrumentalities has been subjected to the 
jurisdiction of a great many foreign courts; in fact, I believe I am safe 
in representing to the committee that there probably is no other 
country that has been required to appear in so many foreign domestic 
courts in protecting its legal interests before those courts as has the 
Government of the United States. 

At any given time for the past two decades, I would say, we have 
been engaged in litigation in literally dozens of countries. 

I was asked by the Assistant Attorney General only the other day, 
in how many countries are we currently involved in litigation and the 
answer is, in 28 different countries. Now, you should also know that 
the Government does from time to time invoke the uid of the domestic 
courts of foreign countries, and the protection of its own rights and 


interests. We thus appear at times as plaintiff but more frequently we 
appear as a defendant. As a result of these rather extensive litigation 
activities abroad, since the beginning of the early fifties, we have what 
I believe to be a rather unique experience in appearing as a soverei 
government in foreign courts and, of course, we have certainly in the 
early days—when we first got involved in foreign litigation—frequently 
raised the defense of immunity from suit before foreign tribunals. And 
the essence of what is in this bill, Mr. Danielson, is in large measure 
based on our experience as a litigant abroad. 

In consequence, perhaps as a partial answer to your earlier question, 
sir, as to what effect this proposed legislation would have in the con- 
verse situation, when the United States or one of its agencies appears 
as a litigant abroad, I would suggest to you that the effect that we 
attempt to bring about in the United States is really the reverse. We 
would like, based on our experience as a litigant abroad to subsume to 
the jurisdiction of our domestic courts foreign governments and foreign 
entities who engage in certain activities on our territory to the same 
extent that the US. Government is already at the present time subject 
to the jurisdiction of foreign courts, when it engages in certain activi- 
ties on their soil. 

Mr. Mann. We will now proceed in an orderly fashion with ques- 
tions by members of the committee of both witnesses. 

Mr. Danielson? 

Mr. Danretson. Just carrying on from what you said, may I infer 
what you are really trying to do is to give our own nationals, our own 
citizens, the people on this side, at least to some measure, the same 
type of redress or recourse to their commercial interests of forei 
states as is afforded to nationals and citizens against our States in the 
foreign countries? 

Mr. Risrau. That is correct, Congressman. We have certainly 
witnessed in the past decade abroad a very considerable restriction of 
the immunities which foreign countries afford not only to the United 
States but also to other sovereign states who engage in certain activities 
on their soil. Perhaps the one country that still in large measure ad- 
heres to the traditional so-called absolute immunity doctrine is the 
United Kingdom. There are, however, indications that even the United 
Kingdom is receding from the traditional 19th century rule, as we call 
it, the absolute sovereign immunity doctrine. You are absolutely 
right, Congressman, we would like to afford to our local citizens and 
entities who deal with foreign governments in the United States 
effective redress through the instrumentality of our courts. If a dispute 
arises as a result of an activity which a government carries on in this 
country, the most appropriate place to resolve such a dispute would 
be through the courts, which are, after all, designed to do just that: 
to resolve the dispute which has arisen here. 

Mr. Danretson. Well, I am very pleased to hear that. I have been 
fearful for a long time that the balance is the other way around and | 
would like to see some of it come back this way. So I thank you for 
your comments there and it will make the bill far more interesting and 
important, as far as | am concerned. ; 

Now, let’s take Sweden, for example, where our diplomatic relations 
are, at least, sort of bent out of shape. Do the matters of litigation 
continue to be handled in much the same way as they were tradition- 
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ally or does a diplomatic situation similar between that of the United 
States and Sweden, have any impact or effect upon litigation? — 

Mr. Risrav. Ideally, Congressman, it shouldn’t have any impact, 
but rather a dispute arising out of a commercial activity ought to be 
divorced from any diplomatic overtones whatsoever and should be 
settled through the ordinary processes of the law. A dispute between a 
painting contractor, to use your own example, and the Government 
should in no way be affected by whatever the state of the diplomatic 
relations at any given moment might be. It should be totally divorced. 

Mr. Danretson. As a practical matter, though, does it have an 
effect? 

Mr. Ristav. I will defer on that to my brother from the State 
Department. 

Mr. Danretson. No; I was really interested in your first answer. 

The last question I have has to do with jurisdiction as between 
Federal and State courts. This bill would apparently vest jurisdiction 
in the Federal district courts? 

Mr. Brower. Yes. : 

Mr. Danietson. There is a procedure provided for removal in the 
event action is commenced in a State court and there are a number of 
exceptions, but, anyway, I am trying to envision how could an action 
be commenced in a State court if the service or process is to be done by 
a summons issued by the clerk of the Federal court? How could that 
happen? How could the State court ever have jurisdiction that would 
require removal? 

Mr. Ristav. Congressman, may I be permitted to preface my an- 
swer with the following observations: ; 

Mr. DanieEtson. Yes. 

Mr. Ristav. We do have a somewhat anomalous situation at the 
present time in this one respect. As you know, sir, foreign diplomatic 
personnel are suable only in the U.S. Supreme Court. The Supreme 
Court of the United States has original and exclusive jurisdiction in 
suits against foreign diplomats. A somewhat lower echelon of foreign 
governmental functionaries in this country; namely, consular officials 
of a foreign government can be sued only in the U.S. district courts. 
Now, there have been repeated attempts to subsume foreign soverei 
governments to the jurisdiction of State courts and, on occasion, i 
means of attachment, litigants have succeeded in bringing suits in 
State courts. You do have in the reported cases quite a number of 
decisions from the courts of the State of New York and other jurisdic- 
tions, where a foreign government became a defendant in a State 
court. 

Mr. Dantetson. What we are simply doing here would be to try to 
peace a certainty that these can be removed at the request of the 

oreign state to the U.S. district court? 

Mr. Ristav. Yes, sir, we feel that the question of the suability of a 
foreign government in the courts of the United States is inextricably 
intertwined with one aspect of foreign relations. As a result of this, we 
feel and we are convinced that the Congress has absolute authority to 
legislate in this area. 

Mr. Dantetson. You have answered my question fully and I 
thank you. 
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; Mr. Brower. Excuse me, Congressman, but I thought your ques- 
tion had a different thrust, es, when this statute is in force and 
an attachment is no longer avails for establishing quasi in rem 
jurisdiction and since this statute addresses itself, as far as service of 
age is concerned, to the Federal courts but not to State courts, 

ow then, when this is on the books, will the defendant get jurisdiction 
in the State courts and—— 

Mr. Dantetson. Oh, I think it would be an idle act once this is a 
law, assuming it becomes law, it would be an idle act to sue them in 
the State courts, but at least the information that has just come for- 
ward makes it clear that any pending actions which are being currently 
filed, could be removed. Butt think once it is law, there is no jurisdic- 
tion in the State court. 

Mr. Brower. It is like the old question, where the client asked his 
lawyer, can Smith sue me? Of course, he can sue you but whether he 
can properly sue you or not is another question. It seems to me it may 
be properly brought to the State court and I think the removing pro- 
cedure would apply only to actions which might be pending at the 
time this act becomes effective. 

Mr. Mann. As Mr. Brower indicated, you could choose the alter- 
native of removal rather than dismissal, in other words? 

Mr. Brower. Right. 

Ms. Jorpan. Mr. Chairman, may I just ask a question on this? 

We have read recently of a big fertilizer deal between a local com- 
jae and the Soviet Union. Now that deal cs ga the assent of the 

nited States. It sought its stamp of approval. Now, if there is a 
violation on the part of that private corporation here, in failing to 
fulfill the terms of that contract where the United States has given a 
stamp of approval, does the action lie in any sense against the Govern- 
ment of the United States? 

Mr. Brower. Having some familiarity with the transaction in 
question, I trust the answer is no. The document to which you refer I 
think you could describe more in the nature of an endorsement or an 
expression of appreciation rather than legal instrument having the 
effect of entangling the U.S. Government in a legal sense in any 
potential claims. 

The U.S. Government could be involved the other way around, so 
if there were a claim by the U.S. national involved against the Soviet 
Union foreign —- corporation, where, for some reason, there was 
difficulty in having that properly adjudicated. Of course, that poten- 
tially might be a claim, depending upon the circumstances. That could 
also be raised in diplomatic channels. But I don’t see any situation in 
which the United States would be subject to liability for that 
transaction. 

Mr. Mann. Mr. Lott? 

Mr. Lott. Thank you, Mr. Chairman. 

‘As set out in sections 1604, 1605, and 1606, I wonder why a decision 
was made to start with general immunity and then create these excep- 
tions that are set out, rather than start with no immunity and create 
the sections which grant immunity. Maybe Mr. Ristau would com- 
ment on that? 
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Mr. Brower. I suppose you always have a choice in drafting as to 
which end you start at; whether you make the exceptions the rule or 
the rule the exceptions. Historically, you started out with absolute 
immunity and worked your way down to something less than that. 

I think to some extent it is a matter of following a historical pat- 
tern. I think it also might be considered somewhat undiplomatic for 
the U.S. Government to pronounce fundamentally oe govern- 
ments are not immune. It might seem to them a little bit like saying 
one is guilty until proven innocent. i. 

Mr. Lorr. In that connection, Mr. Ristau, is that the way it is 
done in foreign states? : 

Mr. Risrav. Congressman, if I may add to what Mr. Brower said: 
We have considered in some of the original drafts approaching it posi- 
tively rather than negatively. I think that was the core of your ques- 
tion. We had drawn in our preparatory work also in part on the 
restatement of the foreign relations law of the United States and the 
restatement approaches it in this fashion, by starting out with the 
general proposition of immunity and then listmg a series of exceptions 
to that. It was a drafting choice, Congressman. 

Mr. Lorr. One thing that worries me; will we be involved in the 
continued process of aiding one more and then one more exception 
and so on down the line? I can certainly see problems. 

Mr. Risrau. Conceivably, Congressman, as the law develops and 
as the practice of states indicates that there should be jurisdiction in 
the local courts, it may very well then occur that additional excep- 
tions to the general immunity might be carved out by codification. 

Mr. Brower. I think you eet have the same problem if it were 
drafted the other way around, Congressman. In this case, it may be 
adding exceptions, but in the other case, it might be adding additional 
cases. 

Mr. Lorr. But in the foreign states, generally, they have the 
absolute immunity? 

Mr. Risrav. No. Forgive me; foreign states generally by now adhere 
to the restrictive theory of immunity. As I aridlicateal before, I believe 
the United Kingdom still adheres to some degree to the traditional 
absolute immunity doctrine but not so, however, on the continent of 
Europe; not so, however, in South America; and of recent years in 
Japan, the Philippines, Thailand. They have all gone over to the 
restrictive theory of immunity. I think by now it is safe to state that 
the majority of states adhere to the restrictive theory and have backed 
away from the absolute doctrine. 

Mr. Brower. And they also, I believe, follow our system, namely, 
that immunity exists unless there is an exception. However, it is 
incumbent upon the defendant to raise the defense of sovereign im- 
munity rather than the plaintiff being required to establish lack of 
immunity. 

Mr. Ristav. I should perhaps add, Congressman, an additional 
answer to your question that, to be sure, I know of no single country 
that has legislation on the books as we propose in this bill. There is, as 
Mr. Brower indicated, the proposed multilateral treaty in Europe, 
the Council of Europe Treaty, which would comprehensively deal with 
the problem of the jurisdictional immunity of states between the 
member states of that Council. 
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This is, in a way, a rather unique proposal in that we are nate 
to the Congress to codify as a matter of domestic U.S. law this area o 
the law. I believe you, sir, suggested earlier or inquired earlier, whether 
this would not be a fruitful area ultimately for a convention and, to be 
sure, the answer in my judgmentis, yes, we would hope that ultimately 
this area might be covered by a multi-lateral treaty to make it abso- 
lutely uniform between the major states of the world. 

Mr. Danietson. That would be useful. 

Mr. Ristav. But I believe the Congress can fulfill a unique task in 
advancing the science of law by codifying these principles as a matter 
of U.S. law. 

Mr. Mann. Ms. Jordan? 

Ms. Jorpan. No further questions. 

Mr. Mann. Mr. Moorhead? 

Mr. Moorneav. No questions. 

Mr. Mann. Any further questions? 

Well, thank you, gentlemen. 

This concludes the hearing for today. It is adjourned subject to the 
call of the Chair. 

(Whereupon, at 12 noon, the subcommittee adjourned subject to the 
call of the Chair.] 

[The executive communication transmitted to the Speaker of the 
House on January 16, 1973, and the accompanying explanation is as 
follows:| 

Tue SecrRETARY OF STATE, 
Washington, D.C., January 16, 1973. 
The SPEAKER, 
House of Representatives, 
Washington, D.C. 

Dear Mr. Speaker: There is attached for your consideration and appropriate 
reference a draft bill, “To define the circumstances in which foreign states are 
immune from the jurisdiction of United States courts and in which execution may 
not be levied on their assets, and for other urposes,”” which is being submitted 
jointly by the Department of State and the Department of Justice. 

At present the determination whether a foreign state which is sued in a court 
of the United States is entitled to sovercign immunity is made by the court in 
which the action is brought. However, the courts normally defer to the oe 
of the Department of State that immunity should be accorded and make their 
own determination of entitlement to immunity only when the Department of 


State makes no submission to the court. 
The law which is applied both by the courts and by the Department of State 


is thus the result of the joint articulation of the law by the judiciary and the 
Department. The views expressed by the courts influence the Department of 


In the process of ascertaining and applying the law, both the Department and 
the courts rely on precedents and trends of decision in foreign as well as United 
States courts. 

The policy of the Department of State, which has been given effect oT the 
courts as well, was set forth in a letter of May 19, 1952 from the Acting Legal 
Adviser of the Department of State to the Acting Attorney General. The De- 
partment of State asserted that its policy would be thereafter ‘“‘to follow the 
restrictive theory of sovereign immunity in the consideration of requests of 
foreign governments for a grant of sovereign immunity.” The letter stated, 

“According to the newer or restrictive theory of sovereign immunity, the im- 
munity of the sovereign is recognized with regard to sovereign or public acts 
(jure imertt) of a state, but not with respect to private acts (jure gestionts). There 
is agreement by proponents of both theories [i.e., of absolute and of restrictive 
immunity], supported by practice, that sovereign immunity should not be claimed 
or granted in actions with respect to real property (diplomatie and perhaps 
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consular property excepted) or with respect to the disposition of the property of 
a deceased person even though a foreign sovereign is the beneficiary. 
The effect of the draft bill would be to accomplish four things: : é 

1. The task of determining whether a foreign state is entitled to immunity 
would be transferred wholly to the courts, and the Department of State would 
no longer express itself on requests for immunity directed to it by the courts 
or by foreign states. ; ; 

2. The restrictive theory of sovereign immunity would be further particu- 
larized in statutory form. ; ; 

3, Foreign states would no longer be accorded absolute immunity from 
execution on judgments rendered against them, as is now the case, and their 
immunity from execution would conform more closely to the restrictive theory 
of immunity from jurisdiction. 

4. The means whereby process may be served on foreign states would be 
specified. fj 

The central principle of the draft bill is to make the question of a foreign 
state’s entitlement to immunity an issue justiciable by the courts, without par- 
ticipation by the Department of State. As the situation now stands, the courts 
normally defer to the views of the Department of State, which puts the Depart- 
ment in the difficult position of effectively determining whether the plaintiff will 
have his day in court. If the Department suggests immunity, the court will 
normally honor the suggestion, and the case will be dismissed for want of juris- 
diction. If the Department does not suggest immunity, the court may either take 
the silence of the Department as an indication that immunity is not appropriate 
or will determine the question itself, with due regard for the policy of the Depart- 
ment and the views expressed in the past by the courts. While the Department 


has attempted to provide internal procedures which will give both the plaintiff - 


and the defendant foreign state 4 hearing, it is not satisfactory that a department, 
acting through administrative procedures, should in the generality of cases deter- 
mine whether the plaintiff will or will not be permitted to pursue his cause of 
action. Questions of such moment appear particularly appropriate for resolution 
by the courts, rather than by an executive department. 

The transfer of this function to the courts will also free the Department from 
pressures by foreign states to suggest immunity and from any adverse conse- 

uences resulting from the unwillingness of the Department to suggest immunity. 
he Department would be in a position to assert that the question of immunity is 
entirely one for the courts. 

Plaintiffs, the Department of State, and foreign states would thus benefit from 
the removal of the issue of immunity from the realm of discretion and making it 
a justiciable question. 

The draft bill would give appropriate guidance, grounded in the restrictive 
theory of immunity, on the standards to be employed. These are consistent with 
those applied in other developed legal systems. i brief, foreign states would not 
be immune from the jurisdiction of United States courts when the foreign state 
has waived its immunity, when the action is based on a commercial activity or 
concerns property present in the United States in connection with a commercial 
activity, when the action relates to immovables or to rights in property acquired 
by succession or gift, or when an action is brought against a foreign state for 
personal injury or death or damage to or loss of property occasioned by the 
tortious act in the United States of a foreign state. Special provisions would be 
page for counterclaims and for actions relating to the public debt of a foreign 
state. 

Under the present law, a plaintiff who is able to bring his action against a foreign 
state because it relates to a commercial act (jure gestionis) of that state may be 
denied the fruits of his judgment against the foreign state. The immunity of a 
foreign state from execution has remained absolute. The draft bill would permit 
execution on the assets of a foreign state if the foreign state had waived its im- 
munity from execution or if the assets were held for commercial purposes in the 
United States. The plaintiff could thus recover against commercial accounts, but 
not against those maintained for governmental purposes. The successful plaintiff 
would also be precluded from levying on funds deposited in the United States in 
connection with central banking activities and on military property. 

Finally, the draft bill would, in addition to specifying the respective jurisdictions 
of State and Federal courts in actions against foreign states and venuc require- 
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ments, clear up the question of how foreign states are to be served. Service would 
be made cither on the ambassador or other person entitled to receive service, and a 
copy of the complaint, furnished to the Department of State, would in turn be 
transmitted to the department of the foreign state responsible for the conduct of 
foreign relations. The initiation of action through attachment would thus no longer 
be appropriate. 

The ideal arrangement concerning the sovereign immunity of foreign states 

would be the regulation of the question through a general international agreement. 
The draft bill is looked upon as an sing eg oa to be applied until such time as a 
satisfactory convention is drawn up and the United States becomes a party to it. 
_ The Department of State contemplates that if the draft bill should be enacted, 
it would pro that the United States file a declaration accepting the com- 
pulsory jurisdiction of the International Court of Justice, on condition of reci- 
procity, with respect to disputes concerning the immunity of foreign states. The 
resolution of disputed questions of sovereign immunity by the World Court would 
have the beneficial effect of assuring that the law and practice of this and other 
countries conform with international law and of imparting further precision to the 
law in areas where some measure of uncertainty now exists. 

The Office of Management and Budget has advised that there is no objection 
to the enactment of this legislation from the standpoint of the Administration’s 
program. 

Sincerely, 
Ricuarp G. KiLeinprenst, 
Attorney General. 
Wiuuiam P. Rocers, 
Secretary of State. 


AN ACT To define the circumstances in which foreign states are immune from the jurisdiction of United 
States courts and in which execution may not be levied on their assets, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That title, 28, United States Code, is amended— 
(1) by inserting after Chapter 95 the following new Chapter: 


“CHAPTER 97.—JURISDICTIONAL IMMUNITIES OF FOREIGN STATES 


“1602. Findings and declaration of purpose. 

1603, Definitions. 

“1004. Immunity of foreign states from jurisdiction. 

“1805. General exceptions to the jurisdictional immunity of foreign states. 
“1608. Immunity in cases relating to the public debt of a foreign state. 
“1607. Counterclaims. 

“1608. Service of process in United States district courts. 

“1609. Immunity from execution and attachment of assets of foreign states. 
“1610. Exceptions to the immunity from execution of assets of foreign states. 
“1611. Certain Lypes of assets immune from execution. 


“§ 1602. Findings and declaration of purpose 

“The Congress finds that the determination by United States courts of the 
claims of foreign states to immunity from the jurisdiction of such courts would 
serve the interests of justice and would protect the rights of both foreign states 
and litigants in United States ccurts. Cader international law, states are not 
immune from the jurisdiction of foreign courts in so far as their commercial 
activities are concerned, and their commercial property may be levied upon for 
the satisfaction of judgments rendered against them in connection with their 
commercial activities. Claims of foreign states to immunity should henceforth be 
decided by United States courts in conformity with these principles as set forth in 
this chapter and other principles of international law. 


“§ 1603. Definitions 

“(g) For the purposes of this chapter, other than sections 1608 and 1610, 
a “foreign state” includes a political subdivision of that foreign state, or an 
agency or instrumentality of such a state or subdivision. _ ' 

‘“(b) For the purposes of this chapter, a “commercial activity’? means either 
a regular course of commercial conduct or a particular commercial transaction 
or act. The commercial character of an activity shall be determined by reference 
to the nature of the course of conduct or particular transaction or act, rather 
than by reference to its purpose. 
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“$1604. Immunity of foreign states from jurisdiction 

“Subject to existing and future international agreements to which the United 
States is a party, a foreign state shall be immune from the jurisdiction of the 
courts of the United States and of the States except as provided in this chapter. 


“§ 1605. General exceptions to the jurisdictional immunity of foreign states 


“A foreign state shall not be immune from the jurisdiction of courts of the 
United States or of the States in any case— = 

“‘(]) in which the foreign state has waived its immunity either explicitly 
or by implication, notwithstanding any withdrawal of the waiver which 
the foreign state may purport to effect after the claim arose; : 

“‘(2) in which the action is based upon a commercial activity carried on 
in the United States by the foreign state; or upon an act performed in the 
United States in connection with a commercial activity of the foreign state 
elsewhere; or upon an act outside the territory of the United States in con- 
nection with a commercial activity of the foreign state elsewhere and that 
act has a direct effect within the territory of the United States; 

(3) in which rights in property taken in violation of international law 
are in issue and that property is present in the United States in connection 
with a commercial activity carried on in the United States by the foreign 
state or that property is owned or operated by an agency or instrumentality 
of the foreign state or of a political subdivision of the foreign state and that 
agency or instrumentality is engaged in a commercial activity in the 

nited States; 

‘“(4) in which rights in property in the United States; acquired by succession 
or gift, or rights in immovable property situated in the United States are in 
issue; or 

**(5) in which money damages are sought against a foreign state for personal 
injury or death, or damage to or loss of property, caused by the negligent or 
wrongful act or omission in the United States of that foreign state or of any 
official or employee thereof except that a foreign state shall be immune in 
any case under this paragraph in which a remedy is available under Article 
VIII of the Agreement Between the Parties to the North Atlantic Treaty 
Regarding the Status of Their Forces. 


“§ 1606. Immunity in cases relating to the public debt of a foreign state 

“*(a) A foreign state shall be immune from the jurisdiction of the courts of the 
United States and of the States in any case relating to its public debt, except if 

““(1) the foreign state has waived its immunity explicitly, notwithstanding 
any withdrawal of the waiver which the foreign state may purport to effect 
after the claim arose; or 

(2) the case, whether or not falling within the scope of section 1605, 
relates to the public debt of a political subdivision of a foreign state, or of an 
agency or instrumentality of such a state or subdivision. 

“‘(b) Nothing in this chapter shall be construed as impairing any remedy afforded 
under sections 77 (a) through 80(b)~—21 of Title 15, United States Code, as amended, 
or any other statute which may hereafter be administered by the United States 
Securities and Exchange Commission. 


“8 1607. Counterclaims 


“Tn any action brought by a foreign state in a court of the United States or of 
any State, the foreign state shall not be accorded immunity with respect to— 
“(1) any counterclaim arising out of the transaction or occurrence that is 
the subject matter of the claim of the foreign state; or 
(2) any other counterclaim that, does not claim relief exceeding in amount 
or differing in kind from that sought by the foreign state. 


“§ 1608. Service of process in United States district courts 


“Service in the district courts shall be made upon a foreign state or a political 
subdivision of a foreign state and may be made upon an agency or instrumentality 
of such a state or subdivision which agency or instrumentality is not a citizen of 
the United States as defined in Section 1332(c) and (d) of this title by delivering 
a copy of the summons and complaint by registered or certified mail, to be 
addressed and dispatched by the clerk of the court, to the ambassador or chief 
of mission of the foreign state accredited to the Government of the United States, 
to the ambassador or chief of mission of another state then acting us protecting 
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power for such foreign state, or in the case of service upon an agency or instru- 
mentality of a foreign state or political subdivision to such other officer or agent 
as is authorized under the law of the foreign state or of the United States to 
receive service of process in the particular case, and, in each case, by also sending 
two copies of the summons and of the complaint by registered or certified mail to 
the Secretary of State at Washington, District of Columbia, who in turn shall 
transmit one of these copies by a diplomatic note to the department of the govern- 
i the foreign state charged with the conduct of the foreign relations of 
t State. 


“§ 1609. Immunity from execution and attachment of assets of foreign states 


“The assets in the United States of a foreign state shall be immune from 
attachment and from execution, except as provided in section 1610 of this chapter. 


“§ 1610. Exceptions to the immunity from execution of assets of foreign states 


“(a) The assets in the United States of a foreign state or political subdivision of 
a foreign state, to the extent that they are used for a particular commercial activity 
in the United States, shall not be immune from attachment for purpose? of execu- 
tion or from execution of a judgment rendered against that foreign state or political 
subdivision if 

“(1) such attachment or execution relates to a claim which is based on that 
commercial activity or on Lica in property taken in violation of interna- 
tional law and present in the United States in connection with that activity, or 

“*(2) the foreign state or pone subdivision has waived its immunity from 
attachment for purposes of execution or from execution of a judgment either 
explicitly or by implication, notwithstanding any purported withdrawal of 
the waiver after the claim arose. 

‘“(b) The assets in the United States of an agency or instrumentality of a foreign 
state or of an agency or instrumentality of a political subdivision of a foreign 
state, which is engaged in a commercial activity in the United States, or does an 
act in the United States in connection with such a commerical activity elsewhere, 
or does an act outside the territory of the United States in connection with a com- 
mercial activity elsewhere and the act has a direct effect within the territory of 
the United States, shall not be immune from attachment for purposes of execution 
S from execution of a judgment rendered against that agency or instrumenttlity 
ft— 

“(1) such attachment or execution relates to a claim which is based on a 
commercial activity in the United States or such an act, or on rights in prop- 
erty taken in violation of international law and present in the United States 
in connection with such a commercial activity in the United States, or on 
rights in property taken in violation of international law and owned or oper- 
ated by an agency or instrumentality which is engaged in a commercial 
activity in the United States; or 

“(2) the agency or instrumentality or the foreign state or political subdivi- 
sion has waived its immunity from attachment for purposes of execution or 
from execution of a judgment cither explicitly or by implication, nothwith- 
standing any purported withdrawal of the waiver after the claim arose. 

“§ 1611. Certain types of assets immune from execution 

“Notwithstanding the provisions of section 1610 of this chapter, assets of a 
foreign state shall be immune from attachment and from execution, if— 

**(1) the assets are those of a foreign central bank or monetary authority 


held for its own account; or ; ; ; < 
“*(2) the assets are, or are intended to be, used in connection with a military 


activity and 
(a) are of a military character, or p . 
(b) are under the control of a military authority or defense agency. , 


and 
(2) by inserting in the analysis of Part IV, “Jurisdiction and Venue,” of that 


title after 

“95. Customs Court.”’, 

the following new item: 

“97, Jurisdictions! Immunities of Foreign States.”’. 


Sec. 2. Chapter 85 of title 28, United States Code, is amended— : 
(1) by inserting immediately before section 1331 the following new section: 
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“§ 1330. Actions against foreign states 

(a) The district courts shall have original jurisdiction of all civil actions, 
regardless of the amount in controversy, against foreign states or political subdi- 
visions of foreign states, or agencies or instrumentalities of such a state or subdivi- 
sion, other than agencies or instrumentalities which are citizens of a State of the 
United States as defined in section 1332 (c) and (d) of this title. 

‘‘(b) This section does not affect the jurisdiction of the district courts of the 
United States with respect to civil actions against agencies or instrumentalities 
of a foreign state or political subdivision thereof which agencies or instrumental- 
ities are citizens of a State of the United States, as defined in section 1332 (c) 
and (d) of this title.’’; and 

(2) by inserting in the chapter analysis of that Chapter before— 


“1331. Federal question; amount in controversy; costs.’” 
the following new item: 
"1330, Actions against foreign states.’’. 


Sec. 3. Section 1391 of title 28, United States Code, is amended by adding anew 
subsection (f), to read as follows: f ’ 

“(f) A civil action against a foreign state, or a political subdivision of a foreign 
state, or an agency or instrumentality of such a state or subdivision which agency 
or instrumentality is not a citizen of a State of the United States as defined in 
section 1332 (c) and (d) of this title may, except as otherwise provided by law, be 
brought in a judicial district where: (1) a substantial part of the events or omis- 
sions giving rise to the claim occurred, or (2) a substantial part of the property that 
is the subject of the action is situated, or (3) the agency or instrumentality is 
licensed to do business or is doing business, if the action is brought against an 
agency or instrumentality, or (4) in the United States District Court for the 
District of Columbia if the action is brought against a foreign state or political 
subdivision. Nothing in this subsection shall affect the venue of actions against 
Sarncies or instrumentalities of a foreign state or political subdivision thereof 
which agencies or instrumentalities are citizens of a State of the United States, as 
defined in section 1332(c) and (d) of this title.” 

Sec. 4. Section 1441 of title 28, United States Code, is amended by adding a new 
subsection (d), to read as follows: 

“(d) Any civil action brought in a court of a State of the United States against a 
foreign state, or a political subdivision of a foreign state, or an agency or instru- 
mentality of such a state or subdivision which agency or instrumentality is not a 
citizen of a State of the United States as defined in section 1332 (c) and (d) of this 
title, may be removed by the foreign state, subdivision, agency or instrumentality 
to the district court of the United States for the district and division embracing 
the place where such action is pending. Nothing in this subsection shall affect the 
removal of actions against agencies or instrumentalities or a foreign state or 

olitical subdivision thereof which agencies or instrumentalities are citizens of a 
tate of the United States, as defined in section 1332 (c) and (d) of this title.’’ 

Src. 5. Section 1332 of title 28, United States Code, is amended by striking 
subsections (a) (2) and (3) and substituting in their place the following: 

(2) citizens of a State and citizens or subjects of a forcign state; and 
(3) citizens or different States and in which citizens or subjects of a foreign 
state are additional parties.” 


SECTION-BY-SECTION ANALYSIS 
Seotion 1 


Adds a new Chapter 97 to title 28, United States Code. The new Chapter in- 
corporates and codifies international law with respect to the immunities of foreign 
states. Together with a new 28 U.S.C. § 1330 (See. 2) establishing original juris- 
diction in the federal district courts in civil actions against foreign states, and 
amendments to 28 U.S.C. § 1391 (Sec. 3) and 28 U.S.C. § 1441 (Sec. 4) concerning 
venue and removal jurisdiction, the new Chapter establishes a coordinated regime 
for civil actions against foreign states and their political subdivisions and agencies 
and instrumentalities. It was felt preferable to bring together the provisions 
dealing with the immunities of foreign states in a clearly identified Chapter except 
where, in dealing with jurisdiction, venue and removal it would be clearer if the 
Nese for acti®ns against foreign states appeared with related provisions 
of title 28. 

The Act has been drafted as an amendment to the present title 28. It has been 
influenced, however, by the American Law Institute Draft of the Federal Court 
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Jurisdiction Act of 1971 introduced in the 92d Congress as S. 1876, and is con- 
sistent with that bill. It would be relatively easy to integrate this Act into any 
new structure patterned after that bill. 


Section 1602. Findings and declaration of purpose 


This section incorporates the central premises of the new Act, which are that 
decisions concerning claims of foreign states to immunity are best made by the 
judiciary on the basis of a statutory regime which incorporates the restrictive 
theory of sovereign immunity. It has never been clear to what extent the principle 
of international Jaw governing the sovereign immunity of foreign states in national 
courts is left to be spelled out by national legislation and by the decisions of 
national courts. The general immunity seems to be a creation of international 
law; its further refinement seems to have been left very largely to national courts. 
There is, however general acceptance of the restrictive principle of immunity. It 
is this principle that has been i by the ye of State and by the 
courts since the ‘‘Tate Letter’ of May 19, 1952, 26 Department of State Bulletin 
984 (1952) and which is incorporated and codified in this Chapter. 

The existing case law, both United States and foreign, could be drawn upon 
in aid of the interpretation and application of the provisions of this Act. As the 
law develops in other jurisdictions, that law may similarly be relied upon to 
elucidate the provisions of this Act. 


Section 1603. Definitions 


This section defines two terms that are used throughout the new Chapter 97, 
except as the term “foreign state” is used in Sections 1608 and 1610. 

Section 1603 (a) defines ‘foreign state” in terms of all levels of government 
within that state. The term thus extends from the central government down to 
the level of municipalities. The traditional view has been that immunity attaches 
only to the central government of a state and that other subordinate entities, 
such as states of a federation, provinces, cantons, countries, and municipalities, 
are not sovereign and are not entitled to immunity. The Fars has not been 
consistent, however, and some courts have found it difficult to contend that 
purely governmental acts of governmental subdivisions should be subject to 
scrutiny by foreign courts. [n other areas of international law, the central govern- 
ment is responsible for the acts of political subdivisions and they are considered 
as its own acts. There is no reason to treat these acts differently for purposes of 
immunity. If those acts are not in fact commercial, then immunity should be 
granted to exactly the same extent as it would be extended to the central govern- 
ment in the event those acts were directly attributable to it. 

An “agency or instrumentality” of a state or of its political subdivision could 
assume a variety of forms—a state trading corporation, a transport organization 
such as a shipping line or airline, or a banking activity. The traditional rule 
was that such agencies and instrumentalities of a foreign government were en- 
titled to the same immunities as the government itself especially if they engaged 
in clearly governmental activities. 

When the principle of the absolute immunity of foreign governments was still 
dominant, the idea of the separability of certain governmental agencies or 
instrumentalities was used to exempt certain governmental activities from the 
rule of absolute immunity. If it could be proven that a particular activity was 
conducted by a separate entity, this enabled some courts to claim that this was 
not a governmental activity and that the entity in question was not entitled to 
immunity. When the trend shifted toward restricted immunity, some courts 
retained the old distinction as well, thus applying a double standard, namely that 
there is no immunity if an activity is commercial or if it is conducted by a separate 
entity. In a third category of instances, immunity was abolished only when the 
transaction was commercial and the entity was 4 separate one. Thus, a series of 
treaties of friendship, commerce, and navigation concluded by the United States 
with the Federal Republic of Germany, (Greece, Iran, Ireland, Israel, Italy, 
Japan, Korea, the Netherlands, and Nicaragua abolished immunity only for 
government owned or controlled “enterprises” of one state which are engaged in 
“commercial, manufacturing, processing, singe other business activities’’ in 
the territory of the other state (6 Whiteman, igest of International Law 582 
(1968)). 7 

It would seem proper to extend the immunity rules applicable to central 
governments on an equal basis, and subject to the same exceptions, to political 
subdivisions of a foreign state and to all agencies and instrumentalities not only 
of the foreign state but also of its political subdivisions. It is not likely that this 
extension of the basic rule would result in a large number of immunity cases, as 
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most foreign activities of such entities are likely to be commercial and will not be 
entitled to immunity. ‘ 

Section 1603(b) defines a “commercial activity.” If a foreign state, as defined 
in the Act (as including, for example, an agency or instrumentality of the state) 
carries on what is in effect a commercial enterprise—an airline or a trading 
corporation, for example—this constitutes a “regular course of commercial con- 
duct” and therefore a ‘commercial activity,’”’ If an activity is customarily carried 
on for profit, its commercial character readily could be assumed. On the other 
hand, a single contract if of the same character as a contract which might be made 
by private persons, can constitute a “particular commercial transaction or act, 
The fact that the goods or services to be procured through the contract are to be 
used for a public purpose is irrelevant. Such a contract should be considered to be 
a commercial contract, even if its object is to assist in a public function. 

The courts will have a good deal of latitude in determining what is a ‘‘com- 
mercial activity.” It seems unwise to attempt a precise definition in this Act, 
even if that were practicable. It would include, however, such diverse activities as 
a contract to manufacture army boots for a foreign government or the sale by a 
foreign government of a service or product. 


Section 1604. Immunity of foreign states from jurisdiction 

The new Chapter 97 starts from an assumption of immunity and then creates 
exceptions to the general principle. So long as the law develops in the form of 
Stating when a foreign state is not immune in national courts, the codified law will 
have to be cast in this way. The articulation of the governing principle in terms 
of immunity will also protect foreign states in doubtful cases. 

The immunity is extended to proceedings in both State and Federal courts. It 
lies within the powers of the Congress to stipulate that an immunity created under 
customary international Jaw must be respected in State courts. 

This Chapter is not intended to alter existing international agreements to which 
the United States is a party. The “existing . . . agreements to which the United 
States is a party’’ include treaties of friendship, commerce, and navigation and 
bilateral air transport agreements which contain provisions relating to the im- 
munity of foreign states. If the agreement implicitly or explicitly establishes a 
higher or lower standard of immunity than that stipulated in this Act, or estab- 
lishes a different basis for determining the liability of a foreign government, the 
treaty, whether prior to the enactment of the Act or subsequent to it, will prevail. 
The enactment of this Act might suggest renegotiation of certain of these provi- 
sions in order to bring them into conformity with the stipulations of this Act. 

Nothing in this Act will in any way alter the rights or duties of the United 
States under the status of forces agreements for NATO or other countries having 
military forces in the United States or alter the provisions of commercial contracts 
calling for exclusive nonjudicial remedies through arbitration or other technique 
of dispute settlement. 


Section 1605. General exceptions to the jurisdictional immunities of foreign states 


This section sets forth the circumstances in which a foreign state, as defined in 
Section 1603(a) is not entitled to immunity in United States courts. 

Section 1605(1) deals with the case in which the foreign state has waived its 
immunity. It is generally recognized that whatever rule is followed with respect 
to the granting of immunity to a foreign state, that state may waive its immunity 
in whole or in part, explicitly or implicitly. A state may renounce its immunity by 
treaty, as has been done by the United States with respect to commercial and 
other activities in a series of treaties of friendship, commerce, and navigation, or 
a state may waive its immunity in a contract with a private party. In the latter 
instance, some courts have allowed later unilateral recission of suc a waiver, but 
the more widely accepted view seems to be that a state which has enticed a private 
person into a contract by promising not to invoke its immunity cannot, when a 
dispute arises, hide behind its immunity and claim the right to revoke the waiver. 
Courts have also found an implicit waiver in cases where a foreign state agreed to 
arbitration in another country or where it was agreed that the law of a particular 
country should govern the contract. 

The language “notwithstanding any withdrawal of the waiver which the foreign 
State may purport to effect after the claim arose’’ is designed to deal, out of an 
abundance of caution, with the eventuality that a statc may attempt to withdraw 
its waiver of immunity when a dispute arises. A waiver of immunity, once made 
by erenty ee contract, cannot be withdrawn except within the terms of the treaty 
or contract, 
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Section 1605(2) deals with the most important instance in which immunity is 
denied to foreign states, that in which the foreign state engages in commercial 
activity. “Commercial activity” is defined in Section 1603(b). The “commercial 
activity carried on in the United States by the foreign state’’ may thus be a regular 
course of business or an individual contract of an ordinary commercial character. 
Thus a foreign state would not be immune from the jurisdiction of United States 
courts with respect to an alleged breach of a contract to make repairs on an em- 
bassy building. 

_ An “act performed in the United States in connection with a commercial ac- 

tivity of the foreign state elsewhere” looks to any conduct of the foreign state in 
connection with a regular course of business conducted elsewhere or a particular 
commercial contract concluded elsewhere. Examples cf the causes of action in- 
volved would be an action for restitution based on unjust enrichment, a violation 
of securities regulations, or the wrongful discharge in the United States of an 
employee of a commercial activity carried on in some third country. 
7 e third category of cases, “gn act outside the territory of the United States 
in connection with a commercial activity of the foreign state elsewhere and that 
act has a direct effect within the territory of the United States,” would embrace 
conduct falling within the scope of Section 18 of the Restatement of the Law 
Second, Restatement of the Foreign Relations Law of the United States (1965), 
dealing with extraterritorial conduct having effects within the United States. 
Examples of the causes of action involved would be an action for pollution of the 
air by a factory operated commercially by a foreign state, an action arising out 
of restrictive trade practices by an agency or instrumentality of a foreign state, 
pi - action for infringement of copyright by a commercial activity of the foreign 
state. 

In each of these instances the conduct, transaction, or act of the foreign state 
must have a sufficient connection with the United States to justify the jurisdiction 
of United States courts over the matter. In this respect the jurisdictional standard 
is the same for the activities of a foreign state as for the activities of a foreign 
private en rise. 

Section 1605(3) provides that the foreign state will not be immune from juris- 
diction in any case ‘“‘in which rights in property taken in violation of international 
law are in issue and that property is present in the United States in connection 
with a commercial activity carried on in the United States by the foreign state 
or that property is owned or operated by an agency or instrumentality of the 
foreign state or of a political subdivision of tho foreign state and that agency or 
instrumentality is engaged in a commercial activity in the United States.” Thus, 
if property has been nationalized or expropriated without payment of compensa- 
tion as required by international law it will not be immune when brought into 
the United States for sale or otherwise in connection with a commercial activity. 
Similarly, an agency or instrumentality which owns or operates such property 
and which is engaged in a commercial activity in the United States will not be 
immune with respect to actions in which rights in such property are in issue. 
Since this draft bill deals solely with issues of immunity, it in no way affects 
existing law concerning the extent to which, if at all, the “act of state’ doctrine 
may be Bean in similar circumstances. 

Section 1605(4) deals with litigation relating to immovables and to the prop- 
erty of decedents. 

it is well established that, as set forth in the “Tate Letter’ of 1952, sovereign 
immunity should not be granted “in actions with respect to real property (diplo- 
matic and perhaps consular property excepted).” It does not matter whether a 
particular piece of property is used for commercial or public purposes. It is main- 
tainable that the exception mentioned in the “Tate Letter” with respect to dip- 
lomatic and consular property is limited to uestions of attachment and execution 
and does not apply to an adjudication of rights in that property. Thus the Vienna 
Convention on Diplomatic Relations, concluded in 1961, provides in Article 22 
that the “premises of the mission, their furnishings and other property thereon 
and the means of transport of the mission are immune from search, requisition, 
attachment or execution.”’ Actions short of attachment or execution seem to be 

itted under the Convention, and a foreign state cannot deny to the local 
state the right to adjudicate on questions of ownership, rent, servitudes, and 
other similar matters, as long as the foreign state’s possession of the premises Is 
not disturbed. : : 

There is general agreement that a foreign state may not claim immunity when 
the suit against it relates to rights in property, real or personal, obtained by gift 
or inherited by the state and situated or administered in the country where the 
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suit is brought. As stated in the ‘‘Tate Letter,’’ immunity should not be granted 
‘with respect to the disposition of the property of a deceased person even though a 
foreign sovereign is the beneficiary.’’ The reason seems to be that in claiming 
rights in a decedent’s estate or obtained by gift, the foreign state claims the same 
right which is enjoyed by private persons, 

Section 1605(5) is directed primarily to the problem of traffic accidents but is 
cast in general terms as applying to all actions for damages (as distinguished from 
injunctive relief, for example) for personal injury or death or damage to or loss of 
property. The negligent or wrongful act must take place in the United States 
and must not be one for which a remedy is already available under Article VIII of 
the NATO Status of Forces Agreement. 

While the Vienna Convention on Consular Relations of 1963 expressly abolishes 
the immunity of consular oflicers with respect to civil actions brought by a third 
party for ‘‘damage arising from an accident in the receiving State caused by a 
vehicle, vessel or aircraft,’’ there is no such provision in the Vienna Convention on 
Diplomatic Relations of 1961. Consequently no case relating to a traffic accident 
can be brought against a member of a diplomatic mission or against the mission 
itself. ‘ 

The effect of Section 1605(5) would be to permit the victim of a traffic accident 
who has been injured through the wrongful or negligent act of an official or em- 
ployee of a foreign state to have an action against the foreign state to the extent 
otherwise provided by law.’ 

This section applies only to torts that are not connected with the commercial 
activities of a foreign state. Under section 1605(2), no act of a foreign state, 
tortious or not, which is connected with the commercial activities of a foreign 
state would give rise to immunity if the act takes place in the United States or has 
a direct effect within the United States. 


Section 1606. Immunity in cases relating to the public debt of a foreign state 

Public debts do not fall within the scope of Section 1605. The immunity of 
foreign states in this respect should be maintained by the United States, in its role 
as one of the principal capital markets of the world. Many national governments 
are unwilling to issue their securities in a foreign country which subjects them to 
actions based on such securities. Where the managing underwriters regard im- 
munity as detrimental to the success of the issue, the foreign government may 
consent to suit by an express waiver. 

While there is no clear definition of “‘ public debt,”’ this concept seems to embrace 
not only direct bank loans but also governmental bonds and securities sold to the 
general public through bond markets and stock exchanges. 

Section 1606(a)(2) recognizes a distinction which has been made between the 
public debt of the central government and the public debt of ‘‘a political sub- 
division of a foreign state, or of an agency or instrumentality of such a state or 
subdivision.’’ It is generally accepted that the immunity of the central government 
is not shared by subordinate political entities or agencies or instrumentalities. 
Immunity is denied in these cases, whether or not the activity engaged in is of a 
commercial character or otherwise falls within the scope of Section 1605. 

Section 1606(b) preserves any remedies under the federal securities laws appli- 
cable to foreign states. 


Section 1607. Counterclaims 


This section deals with compulsory and permissive counterclaims within the 
meaning of Rule 13(a) and (b) of the Federal Rules of Civil Procedure. 

It is in no way intended to create immunity with respect to counterclaims 
which, if originally brought as actions against a foreign state, would not entitle the 
foreign state to immunity. It deals instead only with claims which would be 
barred by immunity unless brought as counterclaims under the rule of § 1607. 

The state of the law in the United States is that a forcign state which brings an 
action in a United States court may not assert the defense of sovercign immunity 
as to a counterclaim not arising out of the transaction or occurrence that is the 
subject matter of the claim of the foreign state to the extent that the counterclaim 
does not exceed the amount claimed by the plaintiff foreign state (National City 
Bank of New York v. Republic of China, 348 U.S. 356 (1955)). There is no square 
precedent on a counterclaim that dves arise out of the transaction or occurrence 
that is the subject matter of the claim of the foreign state. Section 1607(1) is, 
however, based on the rule laid down in Restatement of the Luw Second, Foreign 
Relations Law of the United States § 70(2) (1965). A foreign state that brings an 
action grounded in a particular transaction or occurrence should not, on principle, 
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be allowed to assert its immunity in such a way as to permit it to claim the benefit 
of the courts of the United States while denying that benefit to the defendant with 
respect to claims arising out ot the sarme transaction or occurrence. In the words of 
National City Bank of New York v. Republic of China, supra, ‘It (the foreign 
government) wants our law, like any other litigant, but it wants our law free from 
the claims of justice” (at 361-2). 

“{A)jny counterclaim arising out of the transaction or occurrence that is the 
subject matter of the claim of the foreign state’’ is the same terminology as that 
used in Rule 13(a) of the Federal Rules of Civil Procedure. 


Section 1608. Service of process in United States District Courts. 


This section is designed to give a foreign state prompt and adequate notice 
that an action has been brought against it and to provide a method of service of 
process on foreign states, political subdivisions of foreign states, and their agencies 
or instrumentalities which are not citizens of the United States. 

Service under Section 1608 requires two methods gf supplying notification. 
The first is that a bo of the summons and of the complaint be mailed by the 
clerk of the court to the ambassador (or if there be none at the time to the charge 
d'affaires or other chief of mission of that state). In the event of the suspension 
of diplomatic relations with a foreign state or their interruption in time of war, 
service may be made in the same way on the ambassador or chief of mission of 
the state which is then acting as the protecting power for the defendant foreign 
state. If service is made upon an agency or instrumentality it may sometimes be 
more appropriate to serve the officer or agent who is authorized to receive service 
under the law of the foreign state concerned. Accordingly, this method is provided 
as an alternative way of satisfying the first notification requirement in actions 
brought against agencies or instrumentalities. Similarly, if a law of the United 
States or of a State specifies what persons may receive service, service may like- 
wise be made upon such a person in actions brought against agencies or instru- 
mentalities. 

The second and concurrent method of providing notification to the foreign 
state is the sending to the Secretary of State of copies of the summons and com- 
plaint. The Secretary of State will then transmit one of these to the ministry of 
foreign affairs of the defendant state by diplomatic note. In cases where there are 
no diplomatic relations with the foreign state, a protecting power or other inter- 
mediary might be employed to convey the note to the defendant state. This second 
method of notification will assure that the foreign state is notified even if through 
some error—such as the receipt of the mailed copy of a summons and complaint 
by a minor official who fails to bring it to the attention of the ambassador—the 
foreign state itself does not receive actual notice through the mail. 

While both international law and United States law prohibit service of process 
by a marshal on a foreign ambassador without his consent, it was generally 
accepted during the drafting of the Vienna Convention on Diplomatic Relations 
that this prohibition does not apply to service effected by mail. : 

There has in the past been a uncertainty about the proper mode of service 
of process on foreign states. The Federal Rules of Civil Procedure contain no 
stipulation on this subject. 

n some cases service has been allowed when the suit was brought in fact against 
a separate government enterprise. In other cases attempts were made to equate 
government agencies to separate enterprises and to apply to them the methods of 
service applicable to foreign corporations. In at least one case the court admitted 
that there was a gap in the rules and proceeded to fill it under Rule 83, which 
allows the District Courts in ‘‘all cases not provided for by rule”’ to “regulate their 
practice in any manner not inconsistent with these rules.’’ Alternatively a district 
court can authorize a special method of service, as long as the method chosen is 
consonant with due process. Consequently service by ordinary mail to an office 
maintained in the United States might be permissible. It has also been suggested 
that the rules applicable to service abroad might by analogy be applied to foreign 
governments. A ; ee ae 2 

More recently, 2 number of plaintiffs have obtained jurisdiction over foreign 
states by attaching property of those states. The Department of State stated in 
1959 (sce Stephen v. Zivnostenska Banka National Corp., 22 N.Y.8.2d 128, 134 
(App. Div. 1961)) that “where under international law a foreign government is 
not immune from suit, attachment of its property for the purpose of obtaining 
jurisdiction is not prohibited.’’ The Department noted that in many cases ‘‘juris- 
diction could prebably not be obtained otherwise.” It added, however, that 
property so attached cannot be retained to satisfy a judgment because ‘‘the 
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property of a foreign sovereign is immune from execution even in a case where the 
foreign sovereign is not immune from suit.” f ’ 

This statement jed in several cases to the attachment of various properties of 
foreign states such as vessels or bank accounts, and to the acquisition by the 
courts of quasi in rem jurisdiction. In other cases a distinction has been made 
between those assets which are deemed to be subject to attachment because they 
are used for a commercial activity, even if that particular activity is unrelated to 
the activity which led to the attachment, and other assets which have been held 
to be public assets free from attachment. Consequently, difficult questions have 
been posed with respect to the line between property subject to attachment and 
that which is not. : 

It has also been contended that this method of acquiring jurisdiction suffers 
from a fatal logical flaw, as the very basis of quasi in rem jurisdiction is to enable 
the plaintiff to apply the attached property to the satisfaction of his claim if he 
prevails on the merits, But the inherent condition of the permission of the Depart- 
ment of State to attach was that such attachment should not lead to execution. 
This condition destroyed the original premise of this method of acquiring jurisdic- 
tion and made it seem nothing more than a technical procedural device with no 
basis in substance. f 

In some cases, plaintiffs have attached large sums in many banks, causing 
confusion and inflicting hardship on the foreign government concerned. Its pro- 
cedures for payment of its debts may thus have been disrupted, difficulties may 
have been placed in the way of the functioning of its offices, and in some cases its 
monetary reserves may have been put in danger. The proceedings relating to the 
claim of immunity are often prolonged, and during the whole period the financial 
position of the foreign government is put in jeopardy. Unless the proceeding could 
be restricted to a temporary attachment which would be dissolved once jurisdic- 
tion had been acquired—another negation of the original function of this method— 
foreign governments might be compelled to remove their funds to other count ies 
where they would not be subject to attachment. 

As this new procedure of attachment is not yet firmly embedded in practice, it 
should be brought to a halt. The procedure prescribed in this section is designed to 
replace the stopgaps and artificial devices that have been employed in the past. 

The provision for service of process provided in section 1608 is mandatory for 
actions against foreign states or their political subdivisions and permissive for 
actions against agencies or instrumentalitics of foreign states or political sub- 
divisions which agencies or instrumentalities are not citizens of the United States 
as defined in section 1332 (c) and (d) of title 28. Actions against forcign states and 
political subdivisions may be particularly sensitive and this sensitivity suggests a 
uniform procedure for service of process. With respect to actions against agencies 
and instrumentalities not citizens of the United States these provisions create an 
alternate method of service of process. 

Agencies or instrumentalities of a foreign state or political subdivision which are 
incorporated in the United States or elsewhere may be served pursuant to Rule 4 
of the Federal Rules of Civil Procedure. Rule 4 provides in pertinent part: 

“Service shall be made as follows: * * * 

“(3) Upon a domestic or foreign corporation or upon a partnership or other un- 
corporated association which is subject to suit under a common name, by de- 
livering a copy of the summons and of the complaint to an officer, a managing or 
general agent, or to any other agent authorized by appointment or by law to re- 
ceive service of process and, if the agent is one authorized by statute to receive 
service and the statute so requires, by also mailing a copy to the defendant.”’ 

It is not wholly clear under Rule 4 whether an unincorporated agency or instru- 
mentality of a foreign state or political subdivision would always be an ‘“‘unin- 
corporated association which is subject to suit under a common name.” It would 
seem desirable to interpret Rule 4 broadly to include such agencies or instrumen- 
talities, particularly if they have their principal place of business in the United 
States and would thus be citizens of the United States under section 1332 (c) or 
(d) of title 28. Such agencies or instrumentalities would not be covered by the pro- 
visions of section 608 and as such should be brought under the existing Rule 4. 


Section 1609. Immunity from execution and attachment of assets of foreign states 


As in the case of Section 1604 with respect to jurisdiction, the matter of im- 
munity is dealt with by an initial prohibition on execution and attachment in this 
section. The exceptions are then carved out in Section 1610. 
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Section 1810. Exception to the immunity from execution of assets of foreign states 


The traditional view in the United States has been that the assets of foreign 
states are immune from execution (Dexter and Carpenter, Inc. v. Kunglig Jarn- 
vagsstyvelsen, 43 F. 2d 705 (2d Cir. 1930)). Even after the ‘‘ Tate Letter’ of 1952, 
this continued to be the position of the Department of State and of the courts. The 
Department expressed the view ‘‘that under international law property of a 
foreign sovereign is immune from execution to satisfy even a judgment obtained 
in an action against a foreign sovereign where there is no immunity from suit’ 
(Weilamann v. Chase Manhattan Bank, 21 Misc. 2d 1086, 192 N.Y.S. 2d 469-73 
(Sup. Ct. 1959)). Thus, even after the Department of State and the courts espoused 
the restrictive theory of the immunity of foreign states from the jurisdiction of 
United States courts, a plaintiff who prevailed in his action against a foreign state 
could not levy execution on the assets of that state. This state of affairs led to 
assertions that the ‘‘Tate Letter,” reflecting the changed position of the United 
States, was only an empty gesture. 

Section 1610 is designed to meet this objection by partially lowering the barrier 
of immunity to execution of the assets of foreign states in order to make the law in 
this respect consistent with that on immunity from jurisdiction. The governing 
principle, broadly stated, is that property held for commercial purposes should be 
available for the satisfaction of judgments rendered in connection with commercial 
activities. There is thus no question of execution on embassies, warships, or other 
foreign government property used for non-commercial purposes. 

A distinction is made between, on the one hand, a foreign state or political sub- 
division thereof, and on the other, ‘‘an agency or instrumentality of a foreign state 
or of * * * a * * * political subdivision of a foreign state.” 

Under Section 1610(a) assets used by a foreign state or political subdivision for 
a particular commercial activity would be available to satisfy judgments arisin 
out of that activity. It would be inappropriate, and cee in violation 0 
international law, to allow the successful litigant to levy on any assets of a foreign 
state because these may be used for strictly governmental and sovereign purposes 
as well as commercial ones. Thus, absent a waiver of immunity if a judgment 
had been rendered against a foreign state or a political subdivision of that state 
on a commercial contract signed by an agency or instrumentality of the foreign 
state or its political subdivision (e.g., a state trading corporation), only the assets 
of the agency or instrumentality would be considered to have been “used for a 

icular commercial activity” and thus subject to execution. The reason for 
imiting execution to assets employed in connection with the ticular commer- 
cial activity out of which the claim arose is that states, especially those with most 
of the economy in the public sector, may engage in a great variety of commercial 
activities. It would not be consistent with Section 1610(b) or with the principles 
obtaining in the American legal system for assets used in connection with a for- 
eign state’s program of importation of machine tools to be available to satisfy 4 
judgment arising out of the commercial telecommunications business of that for- 
eign state. All commercially used assets of a foreign state should no more be 
available for satisfaction of a judgment than all commercial assets of American 
firms operating in a foreign state should be available for satisfaction of a judg- 
ment against one American company. Indeed, allowing execution on assets of a 
foreign state attributable to an activity other than that out of which the claim 
arose could expose American enterprises abroad to like treatment. 

There is no such problem in connection with assets of agencies or instrumen- 
talities under Section 1610(b), as it can be expected that each such agency or 
instrumentality will have its own assets and will act as a re pera entity, analogous 
to an American corporation. The standard of commercia activity in the United 
States which is used in Section 1610(b) is the same as that in Section 1605(2). 
If the action is one arising out of the ‘‘commercial activity’ in the United States 
of an agency or instrumentality, as defined in Section 1603(b)—whether as a 
course of conduct or an individual transaction or act—then any assets of that 
agency or instrumentality may be used to satisfy judgments arising out of that 
activity. The normal situation would be one in which a state trading corporation 
carries on business in the United States and the claim arises out of that activity. 
If a commercial agency or instrumentality outside the United States has assets 
in the United States, these may be used to satisfy judgments arising out of acts 
occurring or having their impact in the United States, provided the judgments 
are rendered on actions arising out of the commercial activity of the agency or 
instrumentality. 
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Under both sections 1610(a) and 1610(b) property taken in violation of inter- 
national law and present in the United States in connection with a commercial 
activity would also be subject to execution. ‘ : : 

Sections 1610(a)(2) and 1610(b)(2) concern waivers of immunity from execu- 
tion. Waivers are governed by the same principles that apply to waivers of im- 
munity from jurisdiction under Section 1605(1). A waiver may result from the 
provisions of a treaty, a contract, or an official statement, or it may be inferred 
from certain steps taken by a foreign government in the proceedings leading to 
execution, Such wavier might be more easily presumed when the assets are used 
for both public and private purposes but only an explicit waiver would allow 
execution on property that is clearly public, such as an embassy building. In case 
of doubt, the question whether a waiver has actually been made is a question to be 
decided by the court which has jurisdiction over the assets subject to execution. 

A waiver on behalf of an agency or instrumentality may be made either by that 
agency or instrumentality or by the foreign state itself under its powers with 
respect to the conduct of foreign relations. ¢ ‘ A 

here is no clear line of practice in foreign courts on the question of immunity 
of foreign states from execution, but opinion is not unanimously or predominantly 
in favor of absolute immunity. A number of treaties of friendship, commerce, and 
navigation concluded by the United States permit execution of judgments against 
foreign publicly owned commercial enterprises (e.g. Treaty with Japan, April 2, 
1953, art. 18(2), 4 U.S.T. 2063, T.I.A.S. No. 2863). There has been widespread 
departure from the principle of absolute immunity in connection with the activi- 
ties of state-owned vessels engaged in commercial activity The widely ratified 
Brussels Convention for the Unification of Certain Rules relating to the Immunity 
of State-Owned Vessels, April 10, 1926, 176 L.N.T.S. 199, allows execution of 
judgments against public vessels engaged in commercial service in the same way 
as against privately owned vessels. Although the United States is not a party to 
this treaty, it follows a policy of not claiming immunity for its publicly owned or 
operated merchant vessels (6 Whiteman, Digest of International Law 570 (1968)). 
Articles 20 and 21 of the Geneva Convention on the Territorial Sea and the Contig- 
uous Zone, April 29, 1958 (15 U.S.T. 1606, T.I.A.S. No. 5639), to which the 
United States is a party, recognize the liability to execution under appropriate 
circumstances of state-owned vessels used on commercial service. 


Section 1611. Certain types of assets immune from execution 


The purpose of Section 1611 (1) is to prevent in all cireamstances attachment of or 
levy at execution upon two categories of property of foreign states, even if these 
relate to the commercial activitics of a foreign state and would otherwise come 
within the scope of Section 1610. 

Section 1611(1) deals with funds of foreign states which are deposited in the 
United States, not in connection with purchases by the foreign state or other 
commercial activities but in connection with central banking activity. The purpose 
of the provision is to encourage the holding of dollars in the United States by 
foreign states, particularly in times when the United States has an adverse balance 
of payments. If execution could be levied on such assets, deposits of foreign funds 
in the United States might be discouraged, thus adversely affecting our balance of 
payments. 

Section 1611(2) provides immunity from execution for assets which are, or are 
intended to be, used in connection with a military activity and which fulfill 
either of two conditions; either they are of a military character or they are under 
the control of a military authority or defense agency. Under the first condition 
property is of a military character if it consists of munitions in the broad sense— 
weapons, ammunition, military transport, warships, tanks, communications equip- 
ment, ete. Both the character and the function of the property must be military. 
The purpose of this condition is to avoid embarrassment to the United States in 
connection with purchases of military equipment and supplies in the United 
States by foreign governments. The second condition is intended to protect other 
military property, such as food, clothing, fuel and office equipment which, al- 
though not of a military character, is essential to military operations. ‘‘ Control’ 
is intended to include authority over disposition and use in addition to physical 
control and a “defense agency” is intended to mean a civilian defense organiza- 
tion such as the Defense Supply Agency in the United States Government. Each 
condition is subject to the overall condition that property will be protected only 
if its present or future use is military (e.g., surplus military equipment withdrawn 
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from military use would not be protected), and both conditions will avoid the 
ee et that a foreign state might permit execution on military property of the 
nited States abroad under a reciprocal application of the Act. 


Section 2. Original jurisdiction of the district courts. 


This section would amend title 28 to add a new § 1330 giving the Federal district 
courts original jurisdiction over civil actions senoe foreign states or their political 
subdivisions, agencies or instrumentalities which are not citizens of the United 
States as defined in section 1332(c) and (d), regardless of the amount in contro- 
versy. Original jurisdiction is accorded to the federal courts because certain ac- 
tions against foreign states, no longer possessed of absolute immunity, may be 

litically sensitive and may impinge in an important way on the conduct of 
oreign relations. Moreover, original jurisdiction in the federal courts should be 
conducive to uniformity of decision, and the federal courts may be expected to 
have a greater familiarity with international law and with the trend of decision in 
foreign states than would be true of courts of the States. The plaintiff, however, 
will have an election whether to proceed in a federal court or in a court of a State. 

The present position is that district courts have original jurisdiction in civil 
actions between citizens of different States ‘‘and in which foreign states... are 
additional parties,”’ provided the matter in controversy exceeds the sum or value 
of $10,000 (28 U.S.C. § 1332). The Federal courts now also have jurisdiction on 
the basis of a Federa! question (‘the matter .. . arises under the Constitution, 
laws, or treaties of the United States’’) provided the matter in controversy ex- 
ceeds the sum or value of $10,000. The amount in controversy or other restrictions 
of these provisions will no longer be applicable in civil actions against foreign 
states. 

An exception is made in the case of “agencies or instrumentalities of foreign 
states or of constituent units or political subdivisions of foreign states which are 
citizens of a State.’ This citizenship of a State would arise out of incorporation in 
that State or the Aah ae of a ‘principal place of business’’ in that State under 
28 U.S.C. § 1332(c). The sort of agency or instrumentality which might be 
expected to be locally incorporated in the United States would be a trading, 
banking, or transport corporation of a foreign state. If an agency or instrumen- 
tality has in effect been “naturalized’’ by local incorporation, it should be treated 
like any other citizen of the United States. It is a matter of accepting the burdens 
of local incorporation together with the benefits. If a foreign “ageney or instru- 
mentality” is incorporated in the United States, it is treated in exactly the same 
way as any other American corporation, incorporated or having its principal place 
of business in a State. 

Section 1330(b) makes it clear that the section does not alter the existing law 
concerning such agencies or instrumentalities. Section 1330, of course, would also 
not alter ike specialized jurisdictional regimes such as those established by § 1333 
dealing with admiralty, maritime and prize cases or by § 1338 dealing with patent 
and copyright cases. Actions in such areas, even if against a foreign state, would 
continue to be governed by these special regimes. 

It is contemplated that in actions brought in the federal district courts under 
this new § 1330 or removed to the federal courts under the new § 1391(f), whether 
state or federal law is to be applied will depend on the nature of the issue before 
the court. Under the Erie doctrine state substantive law, including choice of law 
rules, will be applied if the issue before the court is non-federal. On the other 
hand, federal law will be applied if the issue is a federal matter. Under the new 
Chapter 97 issues concerning sovereign immunity, of course, will be determined 
by federal law. Similary, issues involving the foreign relations law of the United 
States, such as the act of state doctrine, should be determined by reference to 
federal law. Other issues which may arise in actions brought under the new 
§i 1330 and 1391 (f) may be determined by state law if the issue is one of state law. 

see IA J. Moore, Moore's Federal Practice 3052-57 (2d ed. 1972); Henkin, The 
Foreign Affairs Power of the Federal Courts: Sabbatino, 64 Col. L. Rev. 805, 820n.51 
(1964). Sec. 3. Venue. This section would amend 28 U.S.C. § 1391, which deals 
with venue generally. As amended, venue would lie in any one of three districts 
in civil actions brought against foreign states, political subdivisions or their 
agencies or instrumentalities which are not citizens of the United States as de- 
fined in section 1332(c) and (d). 7 Si 4 : 

First, the action may be brought in the judicial district where a substantial 
part of the events or omissions giving rise to the claim occurred.” This provision 
is analogous to 28 U.S.C. § 1391i(e), which allows an action against the United 
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States to be brought, inter alia, in any judicial district in which “the cause of 
action arose.’ The test adopted, however, is the newer test recommended by the 
ALI and incorporated in 8. 1876, 92d Cong., which does not imply that there is 
only one such district applicable in each case. Se: 

Second, the action may be brought in the judicial district in which a sub- 
stantial part of the property that is the subject of the action is situated.” No 
hardship would be caused to the foreign state if it is subject to suit where it has 
chosen to place the property that may be in dispute. As much of the property 
of foreign states is in New York, this provision would permit the submission of a 
large number of cases to the United States District Court for the Southern 
District of New York, where many immunity cases have arisen in the past and 
where a particular expertise in such cases is consequently to be found. 

Third, if the action is brought against an agency or instrumentality which is not 
a citizen of the United States as defined in section 1332 (c) and (d) of this title, 
it may be brought in the judicial district where the agency or instrumentality is 
licensed to do business or is doing business. If, of course, an agency or instru- 
mentality is incorporated in or has its principal place of business in the United 
States then it is a citizen of the United States and venue will be governed by other 
provisions of title 28. And if the action is brought against a foreign state or 
political subdivision it may be brought in the United States District Court for the 
District of Columbia. The District of Columbia provides a fallback venue for 
actions against foreign states and political subdivisions since it is difficult to say 
where they “reside”? under the corporate standards of ‘fncorporated or licensed 
to do business or is doing business’’ used in section 1391(c). Moreover, it is in the 
City of Washington that foreign states have diplomatic representatives and where 
it would be easiest for them to defend themselves. ‘ 

Consistent with Section 2 on jurisdiction an exception is made as to foreign 
agencies or instrumentalities which are citizens of a State. Actions against such 
agencies or instrumentalities would, under the terms of the exception, be treated 
in the same way as actions against wholly domestic corporations. 

Nothing in this provision is intended to in any way alter the statutory or 
common law doctrine of forum non conveniens. Thus, actions brought in a par- 
ticular district under § 1391 could be moved to another district for the con- 
venience of the parties and witnesses and in the interest of justice in accordance 
with § 1404 of Title 28. Similarly, if the convenience of the parties and witnesses 
or in the interest of justice would be better served by dismissing the action sub- 
ject to a court in a foreign State taking jurisdiction the doctrine of forum non 
conveniens would be available for that purpose. See Vanity Fair Mills v. T. Eaton 
Co., 234 F. 2d 633 (Ct. App. 2d. Cir. 1956), Prack v. Wetssinger, 276 F. 446 (Ct. 
App. 4th Cir. 1960), Fitzgerald v. Westland Marine Corp., 369 F. 2d. 499 (Ct. 
App. 2d. Cir. 1966) and I J. Moore, Moore’s Federal Practice 1788 (2d ed. 1972). 
Sec. 4. This section amends section 28 U.S.C. § 1441 to provide for removal to 
a federal district court of civil actions brought against a foreign state in the courts 
of a State. In view of the potential sensitivity of actions against foreign states 
and the importance of developing a uniform body of law in this area, it is of 
peat importance to give foreign states clear authority to remove to a federal 
orum actions brought against them in the State courts. This section provides 
such authority in any case which could have been brought originally in a federal 
district court under the new section 1330 (Sec. 2). It also makes clear that the 
election for removal may be exercised at the discretion of the foreign state even if 
there are multiple defendants and one chooses not to remove or is a citizen of the 
State in which such action is brought. This section, like the new provisions for 
jurisdiction (Sec. 2) and venue (Sec. 3) would not affect existing removal jurisdic- 
tion with respect to agencies or instrumentalities which are citizens of a State of 
the United States as defined in section 1332(c) and (d) of title 28. 


Section 6. 


This section amends 28 U.S.C. § 1332 (a)(2) and (3) by striking the phrase 
“foreign states” from both subsections. Suits against foreign states are com- 
prehensively treated by the new § 1330 and the other provisions of this bill. 
Accordingly there is no reason to retain the jurisdictional basis of § 1332 in actions 
against foreign states and to do so may entail confusion as to whether the juris- 
dictional amount requirement of § 1332 would be applicable. As such, § 1332 
has been amended to conform to the structure of the draft bill for actions against 
foreign states. This change would not affect the applicability of § 1332 to agencies 
or instrumentalities of a foreign state or subdivision which agencies or instru- 
mentalities are. citizens of a state of the United States as defined in section 1332 
(c) and (d) of title 28. 
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[The following letter from the Honorable Charles N. Brower, Acting 
Legal Adviser of the Department of State, supplied additional infor- 
mation requested at the hearing on June 7, 1973.] 


= Denenene? o Soa, 

ashington, D.C., 24, 1978. 

Subject: H.R. 3493. . _e 

Hon. Haroup D. Donoxve, 

Chairman, Subcommittee No. 2, Committee on the Judiciary, House of Representatives, 
Washington, D.C. 


Dear Mr. Dononve: In our hearings before your Committee on June 7, 1973, 
Congressman George E. Danielson asked how an action could be commenced in a 
state court under the provisions of H.R. 3493 when the bill provides that service 
of process shall emanate from the federal district court. Our Office would like to 
supplement the answers which were provided at that time by Mr. Ristau and my- 
self by pointing out that Section 1608 of H.R. 3493 does not provide that service 
of process shall be exclusively in the federal courts: “Service in the district courts 
shall be made upon a foreign state .. . by delivering a copy of the summons and 
complaint by registered mail... .”” Furthermore, the proposed amendments to 
Section 1441(d) of Title 28, United States Code, which are found in H.R. 3493, 
will permit a plaintiff to choose between proceeding in a federal or state court 
when suit is brought “against agencies or instrumentalities of a foreign state or 

litical subdivision thereof which agencies or instrumentalities are citizens ofa 

tate of the United States as defined in Section 1332 (c) and (d). ...” As the Scc- 
tion-by-Section analysis, which appears at 100 Cong. Rec. 1300 at 1304 (daily ed. 
Jan. 26, 1973), makes clear, the purpose of the amended Section 1441(d) is to 
ensure that such agencies or instrumentalities which have been “naturalized” by 
local incorporation are treated like any other citizen within that state. 

As I suggested in my testimony, I am here forwarding a list of the countries 
which belong to the Council of Europe: Austria, Belgium, Cyprus, Denmark, 
France, the Federal Republic of Germany, Iceland, Ireland, Italy, Luxembourg, 
— the Netherlands, Norway, Sweden, Switzerland, Turkey, and the United 

gdom. 

During the hearing, Congressman James R. Mann, who was presiding, asked 
that I supply for the record information concerning the frequency with which 
foreign states make requests of the Department of State for a of sover- 
eign immunity in cases Leora in courts within the United States. Our Office 
and the Department of Justice have conducted a review of the files concerning 
sovereign immunity since 1960. We discover that at any one time there are 
between six to twelve cases which are considered active in our sovereign 
immunity files. These cases may be in various stages ranging from the time of 
the initial inquiry to the period of decision making by the Department. (See 
Whiteman, § Digest of International Law 553 passim, for a discussion of the 
procedures of the Department of State.) 

The great majority of these matters are settled out of court or otherwise disposed 
before the Department renders a decision. In a small minority of the cases, the 
Department formally responds to a request for sovereign immunity by making 
such a suggestion to the court, be declining to so suggest, by writing an amicus 
curiae letter or brief for the consideration of the court, or by some other action. 
Below you will find a list of the cases since 1960 in which the Department did 
receive a request or other communication and took a formal action of some kind. 
For convenience, the cases are annotated as follows: 

S—suggestion of immunity from suit, 
A—suggestion of immunity from attachment, 
E—suggestion of immunity from execution, 
N—no suggestion of immunity. ; 

The list of cases, which may not be exhaustive, is as follows: 

1. Ovidio Manalich v. Compania Cubana de Avtacion, S. A, Sup: Ct. N.Y, 
Kings Co., Index No. 13735 (1960) (A). 

2. In RE Grand Jury Investigation of the Shipping Industry, 186 F. Supp. 298 
(1960) (N). ’ 

3. Banco Nacional de Cuba v. Steckel, 134 So. 2d 23 (Fla. App. 3d Distr. 1961) 
(N). 

4. Rich v. Naviera Vacuba, S. A., 295 F. 2d 24 (C. A. 4 1961) (A). Z 
5. Dixie Paint & Varnish Co., Inc. V. Republic of Cuba, 123 S.B. 2d 198 (Ga. Ct. 

App. 1961)(S). 


no on mo 


10. 
Hale 
12. 
13. 
14. 
15. 


16. 
Mr 


18. 
19. 


20, 
21. 


22, 
23. 
24. 
25. 
26. 
27. 
28. 
29. 
30. 


31. 
32. 


33. 
34. 
35. 
36. 
37. 
38. 
39, 


. Cuban Aar 
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. Arcade Building of Savannah, Inc. v. Republic of Cuba, 123 S. E. 2d 453 (Ga. 


Ct. App. 1961) (S) (E). 


. Harris & Company Advertising Inc. v. Republic of Cuba, 127 So. 2d 687 


(Fla. App. 2d Distr. 1961) (E). : 
orca. F, A. R.v. Bergstresser, 135 So. 2d 752 (Fla. App. 3d Distr. 
1961) (E). 


. Stephen v. Zivnostenska Banka, 199 N.Y.S. 2d 797 (Sup. Ct. N.Y. Co. 1960), 


aff'd 15 App. Div, 2d 111, 222 N.Y.S, 2d 128 (Ist Dept. 1961), aff’d 12 
N.Y. 2d 781, 285 N.Y.S. 2d 1 (1962) (A) (E). 7 
Harry M. Johanson vy. Dominican Republic et al, Dade County, Florida, 
Chancery No. 62C13817 (1962) (N). 
National Institute of Agrarian Reform v. Deckle, 137 So. 2d 581 (Fla. App. 3d 
Distr. (1962)) (BE). = 
United States and Republic of Cuba v. Harris & Company Advertising Inc., 
149 So. 2d 384 (Fla. App. 3 Distr. 1963) (B). 
William A. Moulton v. Pan American Union, D.C.D.C., Civ. Action No. 
20776-63 (1963) (S). : 
Philip J. Harty v. Corporacion Venezolana de Guayana W.D. Penn. Civ. 
Action No. 63-325 (1963) (Diplomatic note dated October 23, 1963) (N). 
Mirabella v. Banco Indusirial de la Republica Argentina, 38 Misc. 2d 128, 
237 N.Y.S. 2d 499 (1963), 62AL2d 937 (N). 
National Institute of Agrarian Reform v. Kane, 153 So. 2d 40 (1963) (N). 
Thomas Melone et al. v. Republic of Chad, et al., Civ. Ct., Cty of N.Y., 
Index No. 1287/64 (1964) (S). 
Lee Better v. Government of Burundi, Civ. Ct., Cty of N.Y., Index No. 
51853/64 (1964) (A) (E). 
Cargo and Tankship Management Corp. v. India Supply Mission, 336 F. 
2d 416 (CA2 1964) (E). 
City of Rochelle v. Republic of Ghana, 255 N.Y.S. 2d 178 (1964) (N), 
ee an Browning de Cuba v. Motor Vessel Ciudad, 335 F. 2d 619 
4 ; 
Mayan Lines, S.A. v. Republic of Cuba, D.C. Canal Z., Civ. Actions Nos. 
2712 and 2713 (1965) (E). 
Kongai v. Kingdom of Saudi Arabia, D.C.S.D.N.Y., 65 Adm. 855 (1965) 


Victory Transport Inc. v. Comisaria General, 336 F. 2d 354 (1964), cert. 
den 381 US 934, (1965) (N). 

Petrol Shipping Corp. v. Kingdom of Greece, 360 F. 2d 103 (1966) cert. den, 
885 US 931 (1966) (N). 

Chemical Natural Resources, Inc. v. Republic of Venezuela, 420 Pa. 134, 215 
A.2d 864 (1966), cert. den., 385 U.S. 822 (1966) (S). 

Hellenic Lines, Limited v. Embassy of South Vietnam, 275 F. Supp. 860 
(S.D.N. Y, 1967) (A). 

Ocean Transport Co., Inc. v. The Govt of the Republic of Ivory Coast, 269 
F. Supp. 703 (1967) (N). 

Cape isda Gog Inc. y. Permanent Mission of Ghana, Civ. Ct., Cty of 
N.Y., Index No. 50301-68 (1968) (BE). 

Caribbean Maritime Co., Ltd. v. Directorate General of Commerce, Saigon, 
D.C.S.D.N.Y., 68 Civ. 801 (1968) (E). 

Pruwtt v. M/V Patgnies (Diplomatic note dated July 18, 1968) (N). 

oe N) al y. William Heidtman et al (Diplomatic note dated January 

Orcor Transportation Co. v. Embassy of Pakistan (Diplomatic note dated 
January 5, 1968) (N). 

Worldwide Carriers v. National Bank of Egypt (Diplomatic note dated 
October 31, 1968) (N). 

French v. Banco Nacional de Cuba, 295 N.Y.S. 2d 433, 23 N.Y. 2d 46, 
242NE2d 704 (1968) (N). 

New York World’s Fair v. Rep. of Guinea, 63 American Journal of Inter- 
national Law, 343 (1969) (N). 

Leona Towsley v. Mexican National Tourist Council, et al., Cire. Ct., Cook 
Co., Il, No. 69 L 2170 (1969) (S). 

Compania Domin. De Avia. v. Caribbean Merc. Exp. Corp., 218 So. 2d 523 
(Fla. App. 3d Distr. 1969) (B). 

Pan American Tankers Corp. v. Republic of Vietnam, 291 F. Supp. 49 (1968), 
296 F. Supp. 361 (1969) (N). 


—— 
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40. Morrison, Inc. v. Servicio Autonomo Nacional de Acueductos y Alcantarillados 
(Diplomatic note dated May 2, 1969) (N). 

41. AMIKOR Corp. v. Bank of Korea, 298 F. Supp. 143 (1969) 25AL3d 322 (N). 

42. Venore Transportation Co. v. President of India (Diplomatic note dated 
March 19, 1970) (N). 

43. a Tankers, Inc. v. President of India, 446 F. 2d 1198 (C.A. 2 
1 (8). 

44. Shirley S. Laszlo v. Republic of Cyprus, Sup. Ct. N.Y., N.Y. Co., Index 
No. 1542/72 '(1972) TA). 

45. Heaney v. Government of Spain, 445 F. 2d 501 (1971) (N). 

46. Premier Steamship Co. v. Embassy of Algerta, 336 F. Supp. 507 (1971) (N). 

47. Bermuda Shippin oe v. Govt of Pakistan (Diplomatic note dated 
December 21, 1972) (N). 

48. oir; alas v. Trinidad Mission to the UN, S.D.N.Y. No. Re 404828 (1972) 


ym 

It should be noted that in the cases of New York World's Fair, Orcor Trans- 
ortation, and wos sovereign immunity was recognized even ene the 

epartment did not forward to the court through the Department of Justice 
a binding suggestion to that effect. Also I wish to point out that the above list 
could be enlarged to include other cases, such as Hellenic Lines Limited v. Moore, 
345 F. 2d 978 (1965), which involved service of process issues, where the Depart- 
ments of State and Justice became involved in litigation which is somewhat 
peripherial to that contained in a request for sovereign immunity from a narrow 
definitional point of view. Passage of H.R. 3493 should facilitate the resolution 
of such cases by our courts as well. 
Fe hi hope that you will find the above information helpful in evaluating H.R. 
4 


" Sincerely yours 
ai ; Cuartes N, Brower, 
Acting Legal Adviser. 
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MILITARY CLAIMS 


In August 1973 the Subcommittee on Claims and Governmental Re- 

lations of the House Committee on the Judiciary visited five countries 
to familiavize the members with clvims activites of the Armed Forces 
in Europe and the Mediterranean area, The visits were made to Bel- 
eium, the United Kingdom, Germany, Italy, and Spain. The members 
had the opportunity of observing and gathering information on claims 
activities there as representative of overseas inilitary claims activity, 
_ An important part of the claims jurisdiction of the subcommittee, 
involves Jegisation concerning the Armed Forces of the United 
States. In the 92d and 93d Congresses, Important additions have been 
made to the claims settlement authority of the military which have 
the effect of improving the ability of ‘the military to settle specific 
categories of claims arising from activities of the va rious services. The 
scope of claims settlement authority car. be gained by the following 
tabulation of statutes authorizing settlement of claims: 


5 U.S.C. 8171-8178. ----..~.--------- Nonappropriated fund compensation 
claims. 
Sis ON cas ase cee ee crasere Article 189 U.C.M.J., claims based on 


wrongful taking of property by mili- 
Y tary personnel, 
31 U.S.C. 240-243__-_--------------- Military Personnel and Civilian Ein- 


ployees Claims Act. 
Th CUNO BTARRW cn sen w enn sn= Military Claims Act. 
10 U.S.C. 2734..-_...--.==---------= Foreign Claims Act. 
10 U.S.C. 2734a-27384b-_-----..------- International Agreement Claims Act. 
(NATO-SOFA). 
10 U.S.C. 9461; 5 U.S.C. 8141_-------- Civil Air Patrol claims (U.S.). 
~ 10 U.S.C. 4802, 7622, 9802...--------- Admiralty Claims Act. 
YS U.S.C, 2671-2680.------------.---- Federal Tort Claims Act. 
31 U.S.6). 2386.....-.=.---.--------- Meritorious Claims Act. 
ot eek Me 3 5 ee re National Guard Claims Act. 
39 U.S.C. 2601_..-.-----.------=----- Post Office reimbursement claims (in- 


volving military personnel who per- 
form postal duties. 
10 U.S.C. 2786.--------------------- Emergency Payment Act. 
410 U.S.C. 2T87....-.--------<-s----- Claims for property loss, personal in- 
juries, or death (not cognizalle under 
other law). 


CLAIMS IN BRUALF OF THE UNITED STATES 


While disenssions concerning claims statutes usually concern claims 
against the United States, the subcommittee is also concerned with 
claims which may be asserted in behalf of the United States. The fol- 
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lowing statutes provide claims to be asserted in behalf of the United 
States: : 
Sil HUAN alg bile hy i ee ee Recovery claims on released valuation 
under Government contracts for stor- 
age, packing or transportation of 

household goods. 

10 U.S.C. 4803, 4804, 7365, 7622, 9803, 

OR ire Me ee Bones es Admiralty claims, tort, salvage and 

towage claims). 


FESO ei, ONL 00822 2 ae, Property damage tort claims. 
IDI SK CH pa a2) Ht ee ee a eS Hospital recovery claims (P.J., 87-693). 
\ 

Among the tabulation of claims statutes outlined above are the pro- 
visions of Public Law 87-693 providing for recoveries on behalf of the 
United States of the value of medical and hospital care provided an 
individual by the Government from the negligent third parties causing 
the injuries. This statute is now classified in the United States Code as 
sections $651, 2652 and 2653 of title 42. The subject of recoveries under 
those provisions is of continuing interest to the members of the sub- 
committee since the law originated as a bill before the subcommittee in 
the Sith Congress. 


CLAIMS ASSERTED AGAINST THE UNITED STATES BY FOREIGN NATIONALS 


In its investigation of claims in Europe, the subcommittee was 
particularly interested in gaining information concerning the scttle- 
ment of the personal injury and damage claims asserted by foreign 
nationals against the Tnited States due to the action of the military. 
Tt is imperative that such claims be processed promply and fairly. for 
the expeditious handling of this type of claim is in the best interest of 
the United States. Lhe prompt settlement of meritorious claims can 
provide redress which will serve to alleviate the Joss or suffering due 
to the incident and mitigate anv adverse feelings on the part of 
forcien nationals against the United States and its Armed Forces. 
‘The settlement of claims by foreign nationals are made either bv a 
U.S. Armed Force under the codified provisions of the Foreign Claims 
Act now set out.as section 2734 of title 10, United States Code, or in the 
ease of countries covered by a status of forces agreement, by the For- 
eign government with payment or reimbursement. of the U.S. pro rata 
share as provided under section 273-40 of the same title. Each of the 
five countries visited on the trip are covered by a Status of Forces 
Arreement. In each country visited the members were given informa- 
tion concerning settlements under the Agreements. The procedures and 
problems in each country are commented upon in this report. 
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BEIAIUM——NATO CLAIMS | 


The initial stop for the subcommittes was at the headquarters of the 
North Atlantic Treaty Organization in Brussels. Belgium. There, in 
addition to a claims presentation hy representatives of the Depart- 
ment of the Army, U.S. Claims Office Belgium, the members were given 
an excellent presentation on the North Atlantic Treaty Organization. 
This was very helpful to the members beeause, as will appear in this 
report, the NATO Status of ~-rees Agreement. claims provisions form 
one of the principal basis fé™iMaims administration in the European 
area. 
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_ The nature and extent of the claims processed by the claims office are 
indicated by the following statistics presented to the subcommiitee in 
the course of the claims presentation. One fact of interest to the mem- 
bers is that the Army is continuing to process claims from France, 
some of which antedate the move of the NATO headquarters from 
France to Belgium. = 

lhe tables below show the breakdown of claims statistics on the basis 
of the authority for settlement. That is, the table first shows the settle- 
ments under the NATO Status of Forces Agreement, next under the 


oo Claims Act provisions of section 2734 of title 10, United States 
ode. 


Sprrcements RY THE Usirep States Ciatms Orrice, Berets 


STATISTICS, PAYMENTS, AND RECOVESIES, 1970-1973 
NATO CLAIMS 


ee LEER 


Belgium France 

se cc eco 
Number of Number ot 

claims Payments Recoveries claims Payments Recoveries 
————— SS 
RIOR dasdacvanbnsten om 192 $15, 851.62 $209. 00 $l 1, 605.55 2, 224.95 
QTL... ---- eee ee sere 16? 17, 998. 34 1, 689. 18 102 or 044.19 109. 71 
rs i. eeeeiaases 163 10, 597. 10 2, 108. 90 98 116, 131. 46 6, 492. 20 
(Sees 522 44, 447.06 4, 007. 08 TLL 1, 123, 781, 26 11, 826. 86 


Foreten Ciaims Comission SETTLEMENT Unper, 10 U.S.C. 2734 


Sh eS 


Belgium France 
Number of _ Number Number of Number 

claims denied Fayments claims dened Payments 

fe ee SS 
1) ) See oeery pees 10 1 $1, $70. €9 16 7 $16, 104. 16 
he) SRR 6 2 245. 98 16 2 26, 389. 94 
[2.7 rr as By nd cacenadee= 7 1, 147. 2b aS ert 183. 76 
RSP) dasecue te weenie ESE SEE 48, $35, 60 ) ee ene oe 1,717.19 
Ni: Beer ee 27 3 51, 499. 48 43 9 44, 395. 05 


The medical care program recoveries in behalf of the U nited States 
under sections 2651, 2652 and 2653 of title 42, United States Code are 
as follows: 


MEDICAL CARE PROGRAM AR 27-38 BELGIUM AND FRANCE 


Number of ; 
claims Recoveries 


eae eee ; 15 $9, 738.79 
ee are 15 51, 202. 72 
dicate pene 26 15, 736. 00 

10 46, 293. 67 


—_—— 


Jobin gece Seam §6 122, 971.18 


Cruatms ADMINISTRATION IN THE Untrep Kincpom 


The U.S. Air Force is the service branch assigned claims settlement 
responsibility for the United Kingdom. The Department of the Air 
Force has been assigned this responsibility by the Department of De- 
fense under section 193(d) of title 10. It has similar responsibility for 
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claims against the United States in Denmark, Greece, Libya, Luxem- 
bourg, the Netherlands, Norway. Saudi Arabia, Spain and Turkey. 
These areas are under the general supervision of the Staff Judge Ad- 
voeate, U.S. Air Force, Europe, in Germany. The single service claims 
responsibility of the Air Force extends the claims involving Army, 
Navy, Air Force and Defense activities and also the Coast Guard, The 
Office of the Staff Judge Advocate of the Third United States Air 
Force with headquarters at RAF Mildenhall, includes within its re- 
sponsibilities the claims administration functions of that commanit. 
The headquarters functions as the NATO sending state office for claims 
under the NATO Status of Forees Agreement.’ In addition to claims 
personnel at the Headquarters of the Third Air Force, major installa- 
tions have a Claims Officer who is responsible for claims matters aris- 
ing in this area. 

The subcommittee was informed that there are approximately 550 
to 600 accidents or incidents in the U.K., in the course of a year that 
may give rise to claims against the United States. Claims personnel 
have the responsibility of assuring that incidents of this type are 
_ Teported so that adequate investigations and records of this type are 
retained for future utilization in connection with consideration of 
related claims. -The information and evidence gained in this manner 
must be preserved for such possible use. If the claim is determined to 
be covered by the Status of Forces Agreement, the claims personnel 
of the Air Force assist the British authorities in. processing the claim. 
The Air Force furnishes investigative and duty status reports when 
it receives notice that a claim has been filed, 

If it is determined that the claim is not covered under the Agree- 
ment, settlement is made in accordance with applicable statutory 
_ authority. Thus it may be a claim under the Foreign Claims Act pro- 
visions of section 2734 of title 10, or the Military Claims Act provisions 
of section 2733 of title 10. A third authority for settlement is pro- 
vided in section 2787 of title 10. In cither case the full cost of the 
award is borne by the Tinited States. 

The subcommittee was advised that the Air Foree works in close 
cooperation with the British Claims Commission in claims matters. 
When a claim is filed, that fact is reported to the Air Force Claims 
Office. The Air Force is therefore aware of that faé and the identity 
of the British claimant, and the Air Force remains informed of the 
progress of the matter through liaison between the base involved. the 
U.S. Claims Office, and the British Claims Commission. The actual 
adjudicat:on of the claim is made by the British. r 

In the course of the discussions on claims in the United Kingdom, 
it was pointed out that where claims were processed by the British in 
behalf of the United States for damage it suffered, it was allowed asa 
set off against the billing for amounts due from the United States 
under NATO-SOFA. This billing is made at six month intervals, and 
it is sent to Headquarters, United States Air Force, Europe, in Ger- 
many, with a covering letter making any necessary amplifications or 
explanations concerning the claims included. Upon approval at that 
point. the payment is made. The billing is also forwarded.to Headaquar- 
ters, United States Air Force in Washington for its information and 
review. 


1 Paragraph 5 of Article VIII, NATO-SOFA. 
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The procedures followed in the United Kingdom are representative 
of those followed in countries which are members of the North Atlan- 
tic Treaty Organization, Claims can be divided into two main 
categories depending upon whether the individual involved in the 
incident giving rise to the claim was engaged in an official duty or was 
not on official duty status. An example of a duty status claim would 
be one based upon an aireraft accident or motor vehicle accident which 
eaused a British national to suffer personal injury or property damage 
when the airera ft or vehicle causing the damage was being used by the 
Us, force for duty purposes. It is in these cases that the claims pro- 
visions of paragraph 5, of article VIIL of the NATO Status of 
Forces Agreement, apply. The implementing statute is section 2734 
of title 10 which outlines the procedure and authority for reim- 
bursement when claims adjudication is performed by the host coun- 
try. In the United Kingdom the cluiro is investigated and considered 
by the British Claims Commission in accordance with the laws and 
customs of the United Kingdom. This means the British Claims 
Commission will consider the claim on the same basis as it would if the 
damage had been caused by one of its own armed forces. Liability is 
determined under British Jaw and the award-if any, is determined 
by customary awards in the United Kingdom for similar cases. Full 
purticulars of every claim paid must. be sent to the Air Force, to- 
gether with a proposed pro rata distribution of the cost incurred in 
satisfying the claim. The United States has two months in which 
to take exception to the settlement action. Exceptions could refer to an 
excessive award or to a claim, such as one sounding contract, not cov- 
ered by the agreement. In the absence of an exception, the adjudication 
is regarded as accepted. A detailed account of ll awards made 
pursuant to article VIII of this agreement on behalf of the United 
States is rendered every 6 months to the headquarters of the 3d U.S. 
‘Nir Force in the United Kingdom with a billing made on the Air 
Foree on the basis of 75 percent as the U.S. share and 25 percent 
for the United Kingdom. In order to maintain a current status on 
claims, companion files of all claims are maintained by the claims 
oftice at Headquarters, 8 Air Force. U.S. claims personnel meet regu- 
laviy with the British Claims Commission and discuss claims cur- 
rently under consideration. As a result of this close working relation- 
ship between British and American claims personnel, when the semi- 
annual billing is received, Air Force personnel have been advised as 
to the basis of liability in each instance. the amount of the award, 
and all pertinent details of the cost. Verification of the amounts due 
ts. therefore, readily accomplished as a preliminary to sending the 
billing to Headquarters, U.S. Air Forces Europe for payment. 

The subcommittee further was advised that the British assume all 
administrative expenses incident to the investigation and considera- 
tion of each claim and, where necessary. Crown Counsel is assigned to 
defend the United States interests and its personnel in any sult arising 
out of a claim for damage. Additionally, claims on behalf of the 
United States are asserted by the British Claims Commission and 
the full amount of moneys collected and credited to the amounts due 
from the United States with no deduction for administrative expenses. 
A further advantage inures to the United States in that the British 
Claims Commission, which consists of British Army personnel, civil 
service personnel, and a full-time legal staff assigned by the Treasury 
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Solicitor, is available to consider all claims, and this includes non- 
official duty claims which are discussed below. 

Nonofficial duty claims are those claims which arise from the off- 
duty activities of U.S. personnel and are considered under the author- 
ity of the Foreign Claims Commission Headquarters, U.S. Air Force 
Europe, at Ramstein, Germany. Such claims arise generally out of tor- 
tious acts or omissions of U.S. personnel. Examples are a vehicle acci- 
dent where the U.S. driver was illegally operating his motor vehicle 
without insurance or when the vehicle involved was wrongfully ap- 
propriated. All settlements are made under the provisions of the For- 
eign Claims Act, 10 U.S.C. 2734, with approval up to $5,000 within the 
authority of the Foreign Claims Commission and settlements between 
$9,000 and $15,000 are made with the concurrence of Headquarters, 
U.S. Air Force Europe at Ramstein, Germany. Claims recommended 
for settlement in excess of $15,000 must be referred for action by the 
Seeretary of the Air Force. If an award in excess to $15,000 is meri- 
torious, he may pay the claimant $15,000, and certify the excess to the 
Congress for payment. The British Claims Commission, when re- 
quested by the Air Force will evaluate such claims under British law 
and render an opinion as to liability and an appropriate award.? The 
Foreign Claims Commission considers ¢ach claim, whether or not to 
grant an ex gratia award, and independently determines the amount 
awarded. A settlement is tendered and, upon execution of a settlement 
agreement by the injured party, the case is finalized and payment 
made. 

The subcommittee also noted that there are several advantages to 
our position in the United Kingdom in respect to claims under the 
NATO Treaty. The most obvious are: 

(a) Official duty claims arising out of damage to any property 
owned and used by the host government armed forces are waived 
by the host government under the treaty, as well as arrangements 
which predate the NATO Status of Forces Agreement. 

(6) Claims do not include amounts for medical and hospital ex- 
penses for persona] injuries since, with the application of local 
law, the claimant is provided free medical expenses under the 
national health program. 

(c) The amount of award is consistent with awards for similar 
cases in England and is necessarily considerably reduced from 
the amount of award which would be rendered if U.S. standards in 
this area were followed. 

(d@) A close association and harmonious relationship with simi- 
lar principles of claims law, as well as the close money manage- 
ment involved with the 2%-percent share of all awards made by 
the host government, serve well to protect the interest of both 
governments. 

In the United Kingdom during the first half of fiscal year 1973. 114 
claims arising out of official duty were paid under the claims pro- 
cedures of the NATO Status of Forces Agreement. The cost of the (7.S. 
share was $44,604.44. 

_ The numbers of claims and amounts paid in the various categories 
pe United Kingdom in fiscal years 1970, 1971, and 1972 are as 
ollows: 


? This proecdure 1s provided for tn paragraph 6 of Article VITT of NATO-SOFS. 
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As has been noted, there is a procedure for a British claimant who 
asserts a claim under the Status of Forees Agreement to seek judicial 
determination of his claim as an alternative to administrative settle- 
ment. The suit may be brought against the UK (Crown) or the U.S. 
serviceman or possibly the activity commander as a nominal defendant. 
Tlowever, since the Status of Forces Agreement governs the matter. 
any judément is not enforceable against the serviceman in a case 
arising for the performance of his official duties. The British pay the 
amount of any such judgment. under that Agreement which provides 
for reimbursement as in other claims settled under the Agreement. In 
such actions, the British provide legal counsel for the defense of the 
suit. 

As will be subsequently disenssed in this report, in Germany there 
was some discussion concerning the apparent inconsistency between 
the Status of Forces Agreement and the implementing statute, section 
2734a of title 10, as to claims based upon “legal responsibility” as de- 
fined by the laws of the host country. In England it appears that a 
problem could arise concerning claims based upon inherently danger- 
ous activities performed by contractors with the United States, or pos- 
sibly tenant's liability for damage to adjacent landowners caused by 
waters flowing from runway «reas on air fields. A claim could be as- 
serted as the result of such incidents which would be of this category. 
A claim in this category could be paid by the UK under the Agreement, 
but would not be reimbursable under section 2734a of title 10. That 
section only provides for reimbursements when the damage is caused 
by U.S. personnel on a duty status. 

While in the United Kingdom, the subconimittee visited the U.S. 
naval installatio.. in Scotland. There the members were able to observe 
tho claims program of a relatively small installation where claims set- 
tlement can have considerabie importance in maintaining good rela- 
tions between the Navy and the local population. The members had the 
opportunity of discussing the subjects of claims and claims adminis- 
tration with the naval judge advocate officer responsible for this work, 
and thereby gain a better knowledge of these subjects on the working 
level. This is a vital aspect of claims for it is the principal point. of 
contact for the claimant. with the armed services claims system. 

As has been outlined above, the Air Force has the single service 
Claims responsibility for the United Kingdom. The actual processing 
and settlement of claims is therefore an Air Force function. Towerer 
the naval claims personnel cooperate with the Air Force in this work 
wid assist in the work at the local command level. 


Cruaims ApMINISTRATION IN Germany 


The United Siates Army has been assigned responsibility for mili- 
tary claims administration in Germany. Accordingly, the information 
concerning claims in that country was supplied by that service. The 
single service responsibility of the Army in Germany also extends to 
claims which may arise in France, Belgium, Iran, and Ethiopia. How- 
ever, the vast majority of claims arise in Germany, and the discussion 
which follows concentrates on claims arising in that country and the 
provedures and problems relating tothem. 

The volume of claims is such that it has been estimated that every 
15 minutes an incident occurs in Germany which may give rise to a 
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claim against the United States or may give rise to a claim on behalf 
of the United States. The average number of claims in a year is 
approximately 85,000, This volume of claims may involve the ex- 
penditure of more than $9,000,000 in appropriated funds, ‘This figure 
varies from year to year, and in some years it can be less and in some 
years more. 

P| nder applicable regulations, the Staff Judge Advocate of the 
United States Army, Europe, is responsible for the supervision and ad- 
ministration of claims activities assigned to the Army in that. area. Ie 
exercises his responsibilities through the Command Claims Service of 
the United States Army, Europe. The operational agency of the Com- 
mand is the United States Army Claims Service, Europe, which is 
Joeatodt in Mannheim, Germany, 

Tort claims, that is claims resulting from property damage, per- 
sonal injury. or death caused by activities of the United States Armed 
Forces or their personnel, may be grouped into three major categories. 

The categories are : 
(1) Claims against the United States ander the North Atlantic 
Treaty Organization Status of Forces Agreement, 
(2) Claims on behalf of the United States, and 
(3) Claims by United States personnel under the Military 
Yaims Act (10 U.S.C. 2733) <a the Military Personnel and 
Civilian Employees’ Claims Act (31 U.S.C, 240-243). 

As was noted at the beginning of this report. The subcommittee in 
1961 and 1962 considered legislation providing for recovery by the 
Government from negligent third parties of the cost of medical ex- 
penses borne by the United States for persons injured because of the 
negligent acts ef the third parties. In 1962 the bill recommended by the 
subcommittee and reported by the full committee was enacted into law 
xs Public Law 87-693. The provisions of that law are set out as chapter 
39 of title 42 of the United States Code. Collection action for claims 
on behalf of the United States for recovery of hospitalization and 
modieal expenses incurred by the Government. in treating military and 
civilian personnel tortiously injured by third parties is centralized in 
the U.S. Army Claims Service, Europe. Collection action in behalf of 
the United States for property damage is also centralized in this man- 
ner. The Army is now collecting an average of approximately $400,000 
to $500.000 a year from these two sources. The amounts collected in this 
manner are deposited to the general receipts of the Treasury. 

The following table shows the recoveries under this law from the 
beginning of the program in 1963 through the year 1972: 


RECOVERY MEDICAL CASE CLAIMS AR 27 40 (Ib 


ae 


Number of 
claims Amount 


collected collected 


_——— — - —- 


dar year: 
aes 17 $5 611.62 


341 283, 336. 10 
453-343, 210. 82 
511-452, £44.93 
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The Military Personnel and Civilian Employees’ Claims Act origi- 
uated asa bill before the subcommittee in the 88th Congress. It was 
enacted into law in L964 as Public Law 88 558. The claims processed 
by the Army in Germany under this Act are primarily claims by U.S. 
personnel for damage to household goods in shipment. pursuant to mili- 
tary orders and for damage to privately Aid vehicles, These claims 
are processed by some thirtv local judge advocate offices at various 
bases and also by the Army Claims Service. The larger claims are for- 
warded to the U.S. Army Claims Service. Oflice of the Judge Advocate 
General for Settlement. Personnel] claims of this category settled by 
the Army on a world-wide basis number approximately 8,500 claims 
a vearand involve an expenditure of about $2.000,000 a year. 

The figures relating to the consideration and payment of clanns by 
the U.S. Army in Europe in the vears 1971, 1972, and 1975 are as 
follows: 


PERSONNEL CLAIMS—MILITARY CLAIMS (USAREUR) 


Amount 


Total claims claimed Amount paid 

Fiscal year: 
ROWE Seo ee ee ee Se ee eee eens 799 $521,517.33 $399, 64. 03 
L972 6 ke ee ee Pe ee es eee eee Ore: i, 874 §©432, $42.78 360, 846. 76 
NOG eee Sota ye ek Pe es oe ae ae oo Oe ee 938 413,337.76 283, 657.63 
MOlAIS sod 22 oe ee oe ace cae re peti se a oe oe 2,511 1, 366, 697. 87 984, 062. 42 


If the Army makes the determination that the claim is in the non- 
scope category,and therefore cognizable under section 2734 of title 10, 
it issues a non-scope certificate to the German authorities who in turn 
send the Army their report of investigation together with their reeom- 
mendations as to lability and amount of damages. As provided in 
section 2734, the claim is settled by a foreign claims commission estab- 
lished by the Army. Under that section claims may be paid administra- 
tively up to $15,000. Payment of amounts in excess of that figure 
require ( Yongressional Action. The law provides that the Secretary of 
the Army may certify meritorious claims to the Congress for payment 
from appropriations made for that purpose. 

The Army averages about 1.500 non-scope claiins settlements a year. 
and pay out an average of about $345,000 a year. While the total 
amount paid is much less than is paid under NATO-SOFA, this is the 
type of the claim which arise from incidents which may cause adverse 
or hostile feeling against the United States and its forces. The fair and 
efficient administration of claims matters under section 2734 of title 
10 therefore is vital to the Services in the interest of maintaining good 
relutions with the host country and its people. 

The information submitted to the subcommittee discloses that there 
is a good working relationship between Army personnel and the 
German authorities in the claims area. There ave some 32 German 
offices which serve as receiving state claims offices in that country. As 
the result of the good working relationships which exist, the Army is 
able to work out most problems at this level. Tf agreement is not. 
reached at the claims office level, the matter may be taken to the Land 
ov State Minance Ministries. The final level where overall policy is 
made and where inajor problems may be presented and usually 
resolved is the Federal Ministry of Fimanee in Bonn. : 


a 
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The Army states that most questions concerning implementation of 
NATO procedures have been resolved. One question which appears to 
remain relites to the fact that section 275k of title 10, which jmple- 
ments the Status of iorces Agreefrent and provides authority to re- 
imiburse countries for claims under the Agreement. does not provide 
for reimbursement by the United States share of claims awards made 
under the agreement where the sending state is held to be “otherwise 
legally responsible” to pay. Tt was explained that the present statute 
does not incorporate this class of claims. It appears that the problem 
oy Germany primarily relates to misappropriated vehicle cases. Under 
the “holder’s theory” of German Jaw, the owner or “holder” ‘of a 
vehicle is liable for damage caused by the vehicle even if 3t has been 
misappropriated and there is no direct act or omission by the owner 
or by his employee acting within the scope of his employ nent. 

However. the reimbursement statute only permits reimbursement 
for claims arising out of acts or omission of members and employees 
of the U.S. Forees done in the performance of duty. From time to 
time the Gerinon Government has raised questions concerning the 
failure of our law to fuily implement the claims provisions of the 
Status of Forces Agreement. The probiem of course is that the Ger- 
man authorities are settling and paying the claims on the basis of the 
Agreement and on the basis of German Jaw. The question will aeise 
when the United States is called upon to pay its 75 percent share of 
the award. Up to the present, the United States has to find a basis in 
negligence of its personnel to justify the reimbursement. Where this 
is not possible the United States could have regarded the claim as a 
non-scope claim and settled it under the provisions of section 2734 of 
‘tle 10. However if the German authorities settle it on the basis that 
it is covered by NATO-SOFA this cannot be done. The subcommittee 
understands that the Army has been able to minimize the problem in 
Germany, but it has remained an irritant which could be removed by 
an amendment to section 27342 of title 10. Such an amendment could 
possibly save the United States money since settlement under NATO- 
SOFA requires our Government to pay 75 percent of the award, 
‘whereas the United States pays the full award under the provisions of 
section 273+ of title 10, the Foreign Claims Act. 

The most important category of claims from the standpoint of num- 
ber of claims and the amounts involved includes the claims covered by 
article VIII of the NATO Status of Forees Agreement. These are 
the claims generally referred to as NATO-SOFA claims and are 
elair.s by foreign nationals against. the United States. Treluded in 
this group are claims arising out of maneuvers, truek-car collisions 
and other situations where the military or civilian personnel involved 
are acting within the scope of their employment. In Germany, Article 
VIII of NATO-SOFA is implemented by the supplemental agree- 
ment governing Germany's aceession to NATO and by a special de- 
tailed bi-lateral administrative agreement bet ween the United States 
and Germany. Ds 

Claims under the Status of Forces Acreement are processed jointly 
by receiving state claims oflices established by Germany and by the 
U.S. Army Claims Service. Germany. as the host Government, has 
established some 32 claims offices to receive these claims. The foreign 
ejaimant files his claim with the German authorities who then send a 
notice of claim to the Army Claims Service. The Army Claims Service 
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then secures a copy of the United States report of the investigation 
concerning the ineideat out of which the claim arose, and makes a 
determination as to whether the claim arose out of activity within the 
scope of employment. or not within that scope, or as the result of an 
incident in which the United States was not involved at all, Up to this 
point the procedure is the same for nen-scope claims as well as scope 
claims. If the claim is determined to have arisen out. of activities of 
United States personnel not in connection with their official duties, it is 
covered by the provisions of the Foreign Claims Act as set forth in 
section 2734 of title 10, United States Code. If the determination is 
made that the claim is a scope claim and therefore covered by the 
Status of Forces Agreement, the Army sends its report of investigation 
to the German authorities, and in many cases it may also send its rec- 
ommendations as to liability and quantum of damages. The German 
authorities then settle the case either administratively or by litigation 
in the German courts. Under the Agreement, the German Govern- 
ment bills the United States of 75 percent of the amounts paid in set- 
tlement of these claims. 

The claims included under the Status of Forces Agreement are 
divided by the Army into two categories. The first group includes 
maneuver damage claims which relate to damage done to real estate in 
the course of maneuvers. The second category includes “tort” claims, 
or claims based upon personal injury, death, damage to personal prop- 
erty, and damage to real estate not the result of maneuvers. The follow- 
ing chart shows the reimbursements, that is payment of thé U.S. share 
of settlements under NATO-SOFA, in the years 1964 through 1973: 


MANEUVER REIMBURSEMENTS 


Claim approved Amount paid 


42,973 $3, 913, 850. 68 
35. 985 3, 768, 947.75 
dendas 3, 278, 138, 50 
4). 096 $. 406, 882. 87 
29, 252 7, 844, 144. 39 
13, 977 4. 332. 261. 48 
6. 133 1, 991. 182. 59 
11, 2¢8 2.975. 109. 16 
10. 59} 2. 381, 557. 16 
14, 782 2, 901, 613. 73 


Yn a similar manner, the following chart shows reimbursements in 
accordance with the agreement in the tort category : 


TORT REIMBURSEMENTS 


Claim approved Amount paid 


$$ a SSS 


te as $1, 174, 085, 27 


7, 20 b, 412, 120.10 
7,687 1. 361. 189. 87 
7,949 2, 039, 101. 09 
11. 088 2, 604, 790. 41 
9, 343 3, 147, 841, 47 
6,612 2. 254, 849. 17 
11, 093 3, 828, 837. 63 
5, 966 2, 401, 642. 82 
9, 331 2, 176, 061. 66 


At the beginning of this report it was pointed out that claims per- 
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sonnel have the responsibility of collecting claims in behalf of the 
United States, Recoveries for medical expenses under Public Law 
87-693 in Germany have already been discussed. In addition, claims 
are asserted for damage to property of the United States. The subcom- 
mittee was advised that this damage results primarily from motor 
vehicle accidents. The German law provides for compulsory motor 
vehicle liability insurance, «nd therefore claims in behalf of the Vnited 
States are. in the majority of cases, asserted against insurance con 
panies. In Germany, this collection action is centralized in Headquar- 
ters, U.S. Army, Europe. The U.S. Claims Office. Belgium, a branch 
of U.S. Army, Europe, handles collections in Belgium and France. 
Recoveries in Iran are handled by an Army judge advocate in that 
country. Recoveries in property damage cases in the years 196% 
through 1972 are shown in the following table : d 


RECOVERY PROPERTY DAMAGE CLAIMS AR 27-40 (SI) 


Number of 
claims Amount 
collected collected 


241 $77, 798. 23 


455 1 

Sil 150 81 
420 134, 758. 87 
452 133, 877.19 


The table below shows the settlements under the Foreign Claims 
Act provisions of section 2734 of title 10 ef the United States Code. 
That section provides for the administrative settlement of claims re- 
sulting from incidents caused by the noncombat activities of the Armed 
Forces or the Coast Guard when the claims arise in a foreign country 
and the claimant is a foreign national. Claims may be administratively 
-ettled and paid up to $15,000. Claims in excess of that amount may be 
considered and paid in that amount, and the balance found to be due 
the claimant is then certified to Congress for consideration. ‘The prac- 
tice is for the Congress to provide for payment out of supplemental 
appropriations. Paytrent ss made wnder the authority of section 2734 
for when the claim is found to have been the result of activities of U.S. 
personnel, but do not qualify for payment under the terms of the 
Status of Forces Agreement. The following table shows the numbers 
of claims received, the numbers of claims paid, and the total amount 
paid for cach of the years from 1968 throngh 1973: 


CLAIMS COMMISSIONS BRANCH—10 USC 2734 


ee sn ne 


Number 
of claims Number of 
received clalms p3id © Amount pard 


2, 333 1,921 $412, 066. 49 
, 334, 301. 00 
338, 881. 28 
283, 399. 26 
354, 151. 29 
596, 034. 64 
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PENDING TAGisu THON 


The experience of ch: unis personnel in settling claims under the pro- 
visions of sections 2733 and 978+ of title 10 was of particular interest 
to the members of the subcommittee because there were bills proposing 
amendinents to those sections under active consideration lry the sub- 
committee. TR. 5845 of the 93d Congress provided for amendments 
to those sections which would raise the limits for administrative sottle- 
ment from $15,000 to $25,060, That bill was the subject of a sabeom- 
nutlee hearing on ? May 3 3, 1973. After subcommittee consideration of 
the legisiation. a revised bill was introduced on August 2.1973 as TER. 
9800 as a substitute measure to be considered by the sube ominittee. 

In Gormany, the members were informed that the larger cl: lims are 
generally those involying a death or serious and i incapacitating iMjur- 
les. The situation is even more pressing where the person involved was 
the head of a family and the death or meapacity has a very serious 
eflect on his dependents. The two-step requirement of payment may 

cause resentinent beeause of the dehuy. Thus if appears that an terease 
as proposedt in these bills wenld he very helpful. Final payment coulil 
be effected in mmnbers ef cases ander the 825,000 limit. and a substan- 
tial payment could be made inthe larger cases, 


Wasp (Cin ANC AMSS 


— The members were given a further insight into claims activity as 
involving the Navy in connection with their visit to the TS. Nay al 
Teadquarters at Naples, Italy. There they were briefed on the claims 
aspects of the Navy as related to its 6th Fleet operations in the Medi- 
tervanean Sea. eve again it was emphasized that the prompt settle- 
ment of valid claims is important in preserving friendly relationships 
with the peoples and countries who come into contact with the Navy. 
In this connection Navy claims personnel described the limits and 
nature of the claims authority delegated to claims officers with the 
fleet to enable them to make prompt settlement of smaller claims, 


Crhatmas Ap wiNnisrrarion tN Spatn 


The single services clans responsibility for Spain has been assiened 
to the Air Foree. In discharging this responsibility the Air Force has 
tlle responsibility for processing and settling claims against and in 
favor of the United States under the following statutes and agree- 
ments: Military Claims Act, 10 T°S.C. 9743: Foreign Claims Act. 
10 WSC. a ts International Agreement Claims Act, 10 1.S.C. 
2734a; Federal Medical Care Reeovery Act, 49 Us Ss C. 2651-2653: Use 
of Government Proper Claims Act, 10 U.S.C. 2737; Federal Claims 
Collection Act. 31 U.S.C. 71, 951-052 and Teer eney Payment Act, 
TOE SC, 2736. 

The agreement of friendship and cooperation hetween the United 
States of Amerion and Spain. As will be brought out in the discussion 
of settlement of clains under this sereement, claims settlement under 
this agreement similar to that under the NATO Status of Forces 
Agreement. The statutory authority for payments in accordance with 
the sereemont is found in the International Claims Agreement. pro- 
visions of section 278 1a of title 10. Tnited States Cade. 

The responsibility of handling claims has been assigned by the Air 
Fovee to the staff judge advocate of the 16th Air Force. That staff 
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judge advocate is also designated as the U.S. Sending State Oficer for 
Claims covered hy the Agreement of Friendship and Cooperation be- 
tween the Pnited States and Spain. 

Lhe three military personnel assigned to (OAT judge advocate ad 
assist in fulfilling this claims responsibility. In addition, USAT has 
authorized a three-oflicer Forcign Claims Commission (ISCC-16) for 
Spain. 

The members of the subcommittee were advised that dnring fiseal 
year 1973 the judge advocate of the 16th Air Foree processed and set- 
tled a total of 310 claims and paid claimants a total of $192.501.00. 
These were setQements under the Military Claims Act provisions of 
sevtion 2733 of title 10, and the Foreign Claims Act provisions of see- 
tion 2754 of the same title, The settlements under these two statutory 
provisions were as follows: 

A. Twenty-five (25) of these were Military Claims Act claims. The 
claimants were paid $2,355.94. The majority were automobile accident 
cases In which private vehicles.and other property of members of the 
U.S. Forces were damaged by Government vehicles. 

B. Two hundred and thirty-four (234) were Foreign Claims Act 
claims. $188,187.41 was paid to claimants. Fifty-one (51) were Inter- 
national Agreement Claims Act claims. We paid claimants $5,957.65, 

Fiseal year 19738 was an abnormally expensive year compared to 
fisenl yenr 1972 when the Air Foree paid 112 claimants $236,192.28. 
There were two primary reasons for this. First, more than twice as 
inany claims were paid as the previeus year, and second, the Air 
Force cleared up a backlog of old claims, some of which dated as far 
hack in 1967. 

Another important basis for claims settlement in Spain is under 
the claims procedures established in articles NXV through NXNNITL 
of the agreement in implementation of chapter VITT of the Agreement 
on Friendship end Cooperation Between the United States and Spain. 
Under this rereement, the Governments of the United States and 
Spain waive all claims against each other for damage. in Spanish ter- 
ritory, to properties owned or used by either Goverment. if the dam- 
age was caused by Armed Forves personnel of either country while in 
the performance of duty or was eansed by a vehicle, ship or aireraft 
being used for oficial purposes. The agreement also provides for the 
ecttlement-of claims arising out of rescue or salvage operations and 
for death or injury to military personnel or eis ilian emplovees, if death 
or injury oecurred while they were engaged in the performance of offi- 
cial duties (article NXYV). _— 

Tt was explained to the subcommittee that military members of the 
U.S. forces and-eivilian employees are net subject to suit before Span- 
ich courts or authorities for claims arising out of acts or omissions at- 
tributable to them while in the perfornimance of official duties (article 
XXXVI). All such claims and those arising out of any other act for 
which the U.S. forees are legally responsible which canse Inwy, 
death or damege in Spain to persons and property” (these claims are 
generally known as duty elaims) are processed and adjudicated solely 
by the applicable Spanish Armed Force. Following completion of 
their processing of the claim, they submit a bill to the Foreign Claims 
Coinmission through the Spanish side of the permanent sceretariat for 
the U.S. share of the claim. ‘ : 

If U.S. activities are solely responsible for the claim, the agreement 
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specifies that the U.S. share will be 75 percent. If a claim arises from 
joint United States-Spanish activity. the expense of the claim is shared 
proportionately according to the relative involvement of the two 
countries, but in no case is either Government liable for less than 
25 percent of the claim, 

The one minor exception to this procedure is that of claims for death 
or injury arising out of 17.8. Government vehicle accidents. Under the 
agreement, all U.S. Government vehieles must be insured with Fondo 
Nacional, whieh also insures all Spanish Government vehicles, AT] per- 
sonal injury and death claims resulting from the operation of U.S. 
Government vehicles in Spain are paid by Fondo Nacional up to the 
limit of the policies which are: 300.000 pesetas in case of death or total 
disability and 200,000 pesetas or less in other injury cases, This in- 
surance does not cover property damage. 

Since the agreement. the scope of duty claims have not been large. 
We bave had two aircraft accidents (one on Jime 38,1971, giving rise to 
12 claims at Guadalajara, Spain; little over $4.100—and two on 
March 14. 1972. giving rise to 89 claims: in Mountain near FE] Busto, 
Spain: ahouwt $1.750) which occurred in uninhabited areas result- 
ing In minor property damage. There were 51 elnims paid in the 
amount of $5.957.65. There have been no serious U.S. Government 
vehicle accidents. 

In those cases where there is damage or jnjury caused in Spanish 
territory to persons or property by acts or omissions of U.S, military 

“members in Spain or by U.S. civilian employees not done in the per- 
formance of official duties. the matter can be resolved by : 

A. Prosecution of a suit before a Spanish civil court; or 

B. A Claim against the U.S. Government under the claims statutes 
authorizing consideration of such claims—principally section 2734 
of title 10. 

Tn accordance with an understanding betiveen the United States and 
Spanish permanent seeretariats, foreign nonscone of duty elaims are 
snhbmitted by the claimants to the base claims officers in Spain. After 
the claims investigation is completed, the claims are forwared to the 
Foreign (aims Commission for adjudication. Again, according to an 
agreement with the Spanish, only those claims not satisfactorily set- 
tled with the claimants are forwarded to the Spanish side of the 
permanent secretariat for their comments and recommendations. The 
Foreign Claims Commission is not hound by their recommendations 
and the decision of the Foreign Claims Commission is final. 


Jcrrsprerion Wirt REFERENCE To CrivInar, OFFENSES IN SPAIn 


As lawyers the members of the subcommittee were interested in the 
arrangements between the United States and the Government of Spain 
concerning criminal jurisdiction over U.S. military personnel. The 
provisions of section II of the Agreement of Friendship and Coopera- 

As lawyers the members of the subcommitee were intersted in the 
tion hetween Spain and the United States cover this subject as well as 
the arrangements concerning claims. 

Criminal jurisdiction is broken down into exclusive U.S. jurisdic- 
tion, exclusive Spanish jurisdiction, and concurrent. jurisdiction, the 
last. of course. applying to the majority of cases. 

Exclusive U.S. jurisdiction relates to offenses punishable by the 
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law of the United States but >the Jaw tant a 

without leave (AWOL). SEs Me She tem St Epokt, sash ao eheenes 
_ Exclusive Spanish jurisdiction relates to offenses punishable by 
Spanish law but not by U.S. law, such as offenses against the Span- 
ish state, sabotage, etc. Since dependents and oother civilians are not 
subject to the Uniform Code of Military Justice (10 U.S.C. $$ 801- 
pier be Spain has the exclusive right to exercise jurisdiction in their 

And concurrent urisdiction, of course, applies to offenses punish- 
able under both United States and Spanish law. 

If the ease involves concurrent jurisdiction, the Agreement pro- 
vides the cirerunstances under which either government has the pri- 
mary right to exercise jurisdict ion, and provides procedures for chal- 
longing either government’s assertion of a primary right to jurisdic- 

ion. 

Under the agreements, the United States has the primary right to 
exercise criminal jurisdiction when the offense is at against U.S. 
property or involves solely U.S. personnel, and has the prnnary right 
to exercise jurisdiction when the incident arises out of the perform- 
ance of official duty. 

In all other cases, Spain has the primary right to exercise juris- 
(liction. 

As to pretrial custody, the agreement gives to U.S, military authori- 
ties the right to retain custody of U.S. military personnel assigned to 
Spain, and df military tourists in cases involving Spanish military au- 
thorities. The granting of custody for military tourists in other cases 
is discretionary with Spanish authorities. 

In the case of dependents and other civilians, Spanish authorities 
are advised that U.S. military authorities cannot guarantee their 
presence for trial. 

When a military member is confined by the Spanish, a request for 
custody is made to the mixed commission, which in turn directs the 
court to transfer cnstody to U.S. military authorities. 

After an incident occurs, an investigation, called a “Sumario,” is 
prepared by the local judge of instruction. Ile forwards this investi- 
gation to the mixed commission. ae 

This Commission is mixed in the sense that it is comprised of Span- 
ish civilian judges and Spanish Army, Navy and Air Force judge ad- 
vocates. ? 

This Commission sends the “sumarios” to JUSMG. Based on infor- 
mation obtained from the military bases, certificates are issued thatthe 
accused is or is not a member of the U.S. personnel stationed in Spain. 

When indicated, an official duty certificate is senf, or a letter Is 
sent pointing out that only U.S. property and personnel were Im- 
volved, and the U.S. primary right to jurisdiction 1s asserted. 

As has been indicated, the agreements provide procedures for either 
Government. to challenge the assertion of a primary right to jurisdic- 
tion, and this occurred Jast year in a series of cases involving certifi- 
cates of official duty where the member was traveling to or from work 
in his private vehicle. ~? 

Spanish authorities were unwilling to aecept to and from work 
travel as official duty, and discussions of this point have lasted for 


over a year. : 
The present status of the problem involves an agreement by U.S. 
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authorities to handle the claims arising from such incidents in retuin 
for Spanish recognition of the official duty certificate for criminal 
jurisdiction. 

The Air Force is attempting to develop this agreement on a cas: -by- 
case basis. 

A request by the United States for waiver of jurisdiction always is 
made where the Spanish have the promary right to exercise TNrisdic- 
tion, : 

The members were advised that all cases go to the Minister of Jus- 
tice for decision haved on a recommendation of the Commission. Tf 
was further stated that since the new agreement become effeerive in 
1970. the Spanish authorities bave waived jurisdiction in $0 pereent 
of the eases. This percentage has remained constant through the period. 

Other foreign criminal jurisdiction activities of the Air Force in: 
eludes monitoring the required trial observer reports and reports of 
prison visits to military personnel confined in Spanish prisons. At 
the time of the trip there was one Navy and one Air Foree member 
confined in Spanish prisons in Madrid. 

The members were advised that expericnee mdieates that the nor- 
mal trial safeenards recited in the agreement are consistently eom- 
plied with by Spanish courts. 

Tt has heen observed that delays of 1 to 2 years from the date of the 
incident are usnally incurred prior to trial by Spanish courts. and 

this matter has been brought to the attention of Spanish authorities. 

The following is a table which includes an analysis of pending 
eriminal matters involving U.S. Naval and Marine Corps personnel. 
Tn the opinion of the subcommittee it serves as an indieation of the 
nature of offenses encountered and the manner in which they are 
processed : ‘ 


PENDING FOREIGN CRIMINAL JURISDICTION CASES INVOLVING NAVAL AND MARINE CORPS PERSONNEL IN 
SPAIN AS OF AUGUST 20, 1973 


Total 

1§ 

1 

a 

SI 

16 

2 

Dogititess. 7... -4e—= P 2 10 

Breakinganatenteringnccs asus ve sucuaec bro see ceeen au eee aet ase oe cp ereos 1 2 
ATCO NY bron, eerste won 5 Bieta ee car come nn oe Sean eee eee Rene nee Rarer Le vesoeeeee 

REDE co hn eae ee eee } | NR Ses 1 

Uinlawibltpossassloniohifitearns meses soak oeee pe Genes acne sate sae cee neeredtasaee \ 1 

Vehicle accidents.__........---- 26 40 41 120 

Property damage 2 5 

Indecent exposure a 

Driving vehicle w/o registration or plates 1 

Crininali(iaut ese se Sov oseapesieae irs co puav eon ema reentease= tes eeacaetos 1 1 ] 

WAU GIS cust sac sam nce ee eee a Sea erly te eect creer te Mine ar er ee nec ee 1 3 

WOlAISs 22. bask ase oon ecags ae aeeon sae cesta aun ee 41 5 84 58 233 


1 Cases in which Spain has retained jurisdiction and which are pending trail in Spanish courts. 

2 Cases in which the members’ status has been certified bul no jurisdictional dacision has been received, 

3 Known incidents involving potential Spanish jurisdiction not yet forwarded ty the court for a jurisdictional decision. 
4 Cases in which jurisdiction has been waived to U.S, authorities Sut final command action report has not been received. 


L&GIsn ATIVE CONCLUSIONS 


In discharging its resporns.tilities in connection with its jurisdic- 
tion over cliims legislation. the subcommittee has concluded that the 
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subject of elaims ndiministration requires continuing study. This is 
accomplished through oversight by the subcommittee, and through 
consideration of proposals for the improvement of the various statutory 
provisions reliting to claims, This process has been of aid to the enb- 
conmuittee be evaluating the need for changes. and al-o of determining 
the effects of amendment= or new hows after they have been enacted. 
Legislation miey provide for a new type of claims settlement author- 
ity or may take the form of an amendment to existing slututes, Tex- 
amples of this legislation are to be found in the statutes cited at the 
beginning of this report as the basis of claims settlement authority ad- 
ministerert by the Armed Porees. A new type of claims settlement au- 
thority was granted to the Armed Forees in 10 U.S.C, 2737 which was 
added tothe United States Code in the Sith Congress by the enact- 
mont of Publie Law 87-769, This law made it possible for the military 
services to pay claims not cognizable under other aw up to a limit of 
$1,000 for property damage, injury, or death caused ‘by a serviceman 
or military employee incident to the use of a U.S, vehicle at any place 
or incident to the use of other U.S. property on a Government installa- 
tion. In a number of instances the limits on chums settlement author- 
ity in various statutes have been inereased, Perhaps the hest example 
of this trend in claims administration is found in the 1966 amend- 
ments to the administrative settlement: provisions of the tort claims 
provisions of title 28 of the United States Code. Prior to those amend- 
ments the authority for administrative consideration and settlement 
was limited to claims which did not exceed 29.500. Tn 1966 with the 
enactment of a bill recommended by this subeommitec, that limit was 
removed so that now the head of each executive agency has the author- 
ity to settle tort claims arising as the result of the nct or omission of 
any euplovee of that agency within the seope of his employment. 
The only limit imposed by the section governmg administrative <et- 
tHoments, section 2672 of title 28. is that any award, compromise. or 
gettloment in excess of $25,000 shall be effected only with the prior 
written approval of the Attorney General or his designee. Tlowever. 
the tort claims provisions of title 28 do not apply to claims arising 
in foreien countries (28 17.S.C. 2680 (Ik) ). a 

One of the bills under cnbeommittee consideration ino August of 
1973. was TER. 9800, This bit has alrendy been | referred to 
in this report and is the bill that provides for Increases In the admin- 
setrative settlement provisions of section 2735 and section 2734 of title 
10. and similar provisions in section T15 of title 82 having to do with 
the settlement of certain slams arising from National Guard nelivity. 
The administrative settlement provisions of the ‘Tort Claims Act as 
now codified in title 28 of the United States Code are found in section 
9672 of that title. That section authorizes the head of a Federal ageney 
to settle claims up to 225,000, and above that amount with the prior 
written approval of the Attorney. General. As has been noted, mare 
tort provisions do not apply to claims arising m7 forcign country. n 
contrast to the adininistrative settlement provisions under the — 
claims provisions of title 25. both the Military Soetl Act cts i 
2733) and the Foreign Claims Act (10 U.S.C. 2734) place a $15, 0 
Iimit on administrative payment. Claimants whose awards which ex- 
ceed that amount. must watt Congressional appropriation of the bal- 
anee. As has been reflected in this report, the greater proportion of 
eases settled under these provisions of title 10 have resulted from inci- 
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dents which are similar to those giving rise to claims under the tort 
provisions of title 28. These facts indicate that the suvcommittee 
should give consideration to this apparent inconsistency in the limits 
of authority for claims settlement. 

A somewhat similar question exists in connection with the Military 
Personnel. and Civilian Employees’ Claims Act of 1964 (81 U.S.C. 
240-243). Section B(x) (1) of the act fixes the Jimit for military de- 
partment and Coast Guard personnel who suffer personal property 
loss incident to their employment at $10,000. Section 3(b) (1) of the 
aet provides a limit of $6,500 for claims for similar losses by the per- 
sonnel of the other agencies of Government. Again it would appear 
that the subcommittee should consider legislation revising the law 
applicable to this category of claims, In this connection, it might 
alsc be considered that these limits were fixed some years ago, and 
increases in the cost of living haye had an effect upon the value of 
the personal property of the type whose loss or damage may give rise 
to claims under the statute. In the course of this investigation it was 
suggested to the members that a $12,000 limit might be more in line 
with current values of this property." ; 

At several points in this report reference | as been made to the fact 
that the Status of Forces Agreement provides that claims arising as 
the result of U.S. military activity in NATO countries may 
be settled under that agreement when the law of the country con- 

cerned provides “legal responsibility” to compensate for damage or 
“injury. The implementing statute, section 2754a of title 10, does not 
make specific reference to this type of settlement in providing author- 
ity to reimburse the country concerned for claims settled under such 
aereements. Legislation has recently been proposed to remedy this 
situation in an executive communication from the Department of the 
Air Force in behalf of the Department of Defense. A bill, TLR. 8901, 
was introduced in accordance with that recommendation and is pre- 
sently pending before the subcommittee. 


CONCLUSION 


On the basis of their observations the members of the subeonimittee 
were impressed by the manner in which the members of the Armed 
Forces administer claims falling within their jurisdiction, While this 
report has pointed ont some problems and areas of difficulty, it should 
be noted that the practical and professional approach taken by claims 
officers to deal with those problems reflects credit upon them and tlie 
services they represent. As has already been stated, the full evaluation 
of the general situation regarding claims and possible legislative ac- 
tion must, of course. be the subject of continuing study by the subcom- 
mitee. The information supplied to the members and the observations 
they made should prove very valuable to the subcommittee in con- 
nection with their work. 

é James R. Mann. 
Groror BF. Danirnson. 
Barsara Jorpan. 
Carros J. Mooriran. 


1The bills H.R. 5840, H.R. 5842, H.R. 6895, and H.R. 7135 deal with the subject and 
are presently pending before the subcommittee, 


APPENDIX A 
SOVEREIGN IMMUNITY, CLAIMS AGAINST FOREIGN STATES 


While in Europe the Members had the opportunity to discuss the legislative 
proposals embodied in the bill ILR. 3493, whieh was referred to the subcommittee 
an February 7, 1973. This is a bill which would define the circumstances in which 
foreign states are immune from the jurisdiction of United States Courts and in 
Which execution may not be levied on their assets. 

H.R. 8493 was introduced in accordance with the recommendations of a joint 
site communication from the Department of State und the Department of 
Justice. 

In connection with this legislation, it was noted that the policy of the Depart- 
ment of State, was set forth in a letter of May 19, 1952 from the Acting Legal 
Adviser of the Department of State to the Acting Attorney General.’ The Depart- 
ment of the State asserted that its policy would be thereafter “to follow the re- 
strictive theory of sovereign immunity in the consideration of requests of fervign 
governments fora grant of sovereign immunity.” 


The letter stated : 

“According to the newer or restrictive theory of sovereign immunity, the im- 
munity of the sovereign is recognized with regard to sovereign or public acts 
(jure imperii) of a state, but not with respect to private acts (jure gestionis). 
There is ugreement by proponents of both theories (i.e. of absolute and of restric- 
tive immunit,!, supported by practice, that sovereign immunity should not be 
claimed or granted in actions with respect to real property (diplomatic and per- 
haps cousular property excepted) or with respect to the disposition of the prop- 
erty of a deceased person even though a foreign sovereign is the beneficiary.” 

In the Executive Communication, the intended effect of the legislation was 
stated to be to provide that: 

1. The task of determining whether a foreign state is entitled to immunity 
would be transferred wholly to the courts, and the Department of State would 
no longer express itself on requests for immunity directed to it by the courts or 
hy foreign states. ‘ 

2 The restrictive theory of sovereign immunity would he further particular- 
ized in statutory form. 

3. Foreign states would no longer be accorded absolute imnamnity from execu- 
tion on judgments rendered against them. as is now the case. and their immunity 
from execution would conform more Closely to the restrictive theory of im- 
munity from jurisdiction. : 

4. The meyns whereby process may be served on foreign states would be 
specified. 

he members were interested in any comparisons that might be drawn to Eu- 
roepean practice in these matters, On the basis of information supplied to the 
subcommittee, it appears that the development of the law of jurisdictional im- 
munity of foreign states has been a matter for the courts, The State Department 
Jetter of May 19, 1952, which has been referred to in this discussion (the “Tate 
Letter”) indicated this when it summarized the attitudes of foreign courts, 

The Members of the Subcommittee were advised that the restrictive theory of 
sovereiga immunity is followed by most Furepean countries. Exceptions are 
found in Great Britain, Turkey, and Eastern Purepean countries which, in sub- 
stanee. Still follow the absolute theory of immunity. Under the latter theory, 2 
state would be accorded immunity without regard to the nature of the transne- 
tion involved. In contrast, under the restrietive theory of immunity, the other 
European countries follaw the practice of granting a state immunity from snit 


_ Tate. ta the Acting 
1 yett r the State Department. Acting Legal Adviser. Jack R. * . » Acting 
pace aeewel: Philip B. Pertman, dated Mav 19. 1952 entitled Chanxe d Policy Con 
eerning the Granting of Sovereicn Immunity to Foreicn Goewsroneats 
“2 Commonwealth Countries, In substance, follow the practice of Great Britain. 


(21) 


>») 


only when the lawsnit invelyes governmental or publie acts (“acts de jure im- 
peri’). Conyersely, immunity would be denied when the legal action relates to 
activity of a proprietary or commercial nature (“acts de jure gestionis"). 

The trend of the majerity of Wuropean states is shown a decision of the Fed- 
eral Constitutional Court of the Federal Republic of Germany (the “Bundes- 
verfassungsgericht’) on Octoter 80, 1962 which was furnished to the Members 
in the course of the trip. The court held that the plaintiff (Vereinigte Kali- 
werke Salzdefurth AG) had the right to have the Innd register corrected as 
agninst the Government of Yuyeslavia which was the defendant jn the action. 
This case involved a situation in which a sale of Jand to the Government of 
Yugoslavia wes nullified. he plaintiff was granted relief by the court even 
though Yugoslavia had established a military mission on the Jand. Another 
decision of the same court which was brought to the attention of the subcom- 
mittee, involved the question of whether a Cologne firm could sne the State of 
fran for the cost of repairs to the heating system of the Iranian Embassy Build- 
ing when Iran had invoked the defense of soverign immunity. It should be noted 
that this general type of problem was discussed by Members of the Subcommittee 
at the hearing on the bill H.R. 3493 ou June 7, 1978.” This decision, rendered 
April 30, 1968, indicates the practice in the Federal Republic, and outlines the 
practice in other countries. The Federal Constitutional Court outlined the history 
of the law of sovereign immunity as applied in Germany, and then reviewed the 
law of several other countries in connection with the absolute or restrictive 
theories of immunity. In this connection, the court discussed the law of Italy, 
Belgium, Switzerland, Austria, France, Greece. Jordan, the Netherlands, Sweden, 
England, the Commonwealth countries, the United States, the Philippines, Japan, 
Russia, Poland, Czechoslovakia, and Croatia. After this analysis, the court con- 
eluded that the test as to whether a foreign state enjoys immunity from suit 
depends upon whether the act involved can be characterized as an “act de jure 
imperii” or an “act de jure gestionis.’”’ In this connection the court stated: 

_ “The fact that it is difficult to distinguish between sovereign and non-sovereign 
state activity does not constitute a valid reason to abandon this distinction. Diffi- 
culties cf a similar nature appear elsewhere in the Jaw of nations.” 

The eourt rejected the idea that the purpose of the transaction should be deci- 
sive. This same point was made at the Subcommittee bearing on June 7, 1973. 
There it was pointed out that a contract of the same character as that which 
might be made by private persons would ordinarily constitute a “particular 
commercial transaction or act’ within the meaning of section 1603(b) of the bill 
H.R. 3493. It was stated at the hearing that “The fact that the goods or services 
to be procured through the contract are to be used for a public purpose is irrel- 
evant.” In this connection the German court took the position that the distinc- 
tion should be based upon whether the state acts in the exercise of sovereign au- 
thority or like u private person. It was pointed out that this is distinction made 
in court decisions in Italy, Belgium, Switzerland, Austria, and Egypt. The court 
also noted that this distinction is also contained in the codification efforts of the 
International Law Association and the Institute de Droit International, and in 
the writings of prominent writers on international law. 

In the course of their inquiry concerning European law and practice in con- 
nection with the immunity of foreign states, the Members were interested in the 

| Convention on State Immunify of the Council of EMurope which deals with this 
subject. The “European Convention on State Immunity and Additional Protocol” 
was adopted by the Council on May 16, 1972. As of May 24. 1972. The following 
countries had signed the Conyention: Austria, Relgium, the Federal Republic 
of Germany, Luxembourg, The Netherlands, Switzerland, and the United King- 
dom. Austria, Belgium, the Federal Republic of Germany, Luxembourg, The 
Netherlands, Switzerland have also signed the Additional Protocol. 

The approach taken by the Convention in Article 15 is to provide that a Con- 
tracting State is to be entitled to immunity from the jurisdiction of the conrts 
of unother Contracting State if the proceedings do not fall within Articles 1 to 14 
of the Convention. Thus, Articles 1 to 14 of the Convention provide for juris- 
diction over foreign states.* Since Articles 1 through 14 are somewhat parallel to 


2Henrings. June 7. 1973 on ALR. 2498. A bill to define the clrenmstances in which foreign 
stotes are immune from the jinrisdiction of the United States Courts and tn which execn- 
tlan may not be levied on their asseta and for other purposes, Pages 23 and 24. 

*The Convention and its Protocol are set out_as Appendix B of this report. The prov!- 
sions are relevant to a further consideration of the legislation pending before the Com- 
mittee on this subject. 
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previsions in IER. 3493 in defining the « : 2 >i : “i : 

to suit, if would be helpful to outline doesa ot his ee ie aaa a 
in sulistance, provide that the Contracting State cannot claim Saeawaley fre i 
JW ryt ion oF oi courts of another Contracting State when : - 

(a) In case the Contracting State insti ; i -enes ; ; 
the court of anyther Tahaan or intervenes in proceedings before 

pea. of : per ged mag of a certain nature ; 

; . case of walver by international ugreement or by express term of a 
ot bes ur by express consent given after a dispute between the par- 

17 After it tikes any step in the proceedings related to the merits ; 

(ec) dn case of a coutruct, the obligation falls to be discharged in the territory 
of the State of the forum (with certain exceptions ) ; : 

-f) Incase of comtract of employment (with certain exceptions) ; 

(yi tn case of the State participates with one or more private persons in a coni- 
pany, associition or other legal entity, ete. ; 

(hy In case the Suute has on the territory of the State of forum an office, 
ugeney OF other establishment, ¢te.¢ 
it) Lf the proceedings relate to patent, industrial design, trademark, service 
mark or other similar right ; 

(j) With regard to immovable property ; 

thy With regard to proceedings relating to a right in movable or immovable 
property, arising by way of snecession, gift or bona yacantia (escheat) ; 

(1) Asa result of an arbitration agreement. 

‘The European Convention also sets up procedural rules pertaining to service 
of process (Art. 16), posting of security (Art. 17), disclosure of documents (Art. 
1S), and the effect of pending procedures between the same parties involving the 
same subject (Art. 19). Finally the European Convention contains provisions on 
the enforcement of judgments (Articles 20, 21, and 22), optional provisions 
; Articles 24, 25, and 26), general provisions (Articles 27 through 35). Articles 36 
through 41 contain the final clauses which are customary in conventions of a legal 
charaeter concluded under the auspices of the Council of Europe. The Addi- 
tional Protocol to the European Convention on State Immunity implements perti- 
nent provisions of the Convention with regard to enforcement of judgments. 

One matter raised in discussions in Europe relates to the approach taken in 
hoth H.R. 3498 and the European Convention on State Immunity in defining the 
limits of immunity. Both provide that states are immune from the jurisdiction of 
other states with certain stated exceptions. At the June 7, 1973 hearings on 
ILR. 3493, the Justice Department witness was asked why the decision had been 
made to adopt this approach rather than one which would have defined the ex- 
tent of immunity.® At the hearing it was indicated that this was to large degree 
a matter cf following historical patterns. Apparently, this was a reference to the 
fact that the restricted theory of immunity evolved from the previously generally 
accepted practice of following the absolute theory of iminunity. At the hearing, 
e¢ancern was expressed that this approach might have the drawback that re- 
peated amendments would have to be made to the statute to cover additional 
exceptions to the rule of immunity. Apparently the same question has been ra ised 
in the course of discussions in Burope. Perhaps the best answer is that made at the 
hearing, and that is that, conecivably, additional exceptions would have to be 
added as the law on the subject develops and as the practice of states indicates 
that there should he jurisdiction in the local courts. At the time of the hearing, 
the witness was also asked whether the approach was taken in H.R. 3193 was 
consistent with the practice followed in foreign states,® and it was indicated that 
it was. As has heen indicated above, the information gained in the course of the 
trip supported this conclusion. 
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‘ Hearing, June 7, 1978, es 31 and 82. “Mr. Lott. ‘One thing that worrtes me: will we 
he Faaivo in the PEN GR abet of adding one more and then one more exception and 
so on down the line? I can certainly see problems. 


2. 

“Mr. Ristau. No. Forgive me; foreign states senerally by now adhere to the restrictive 
pte: & immunity Asi indicated before. I believe the United Kingdom ndheres to some 
degree to the traditional absolute immunity doctrine but not so. however, on the con- 
tinent of Burepe: not so. however, in South America; and of recent years {in Japan, the 
Philippines, Thailand. They have all gone over to the restrictive theory of immunity. 
I think by now it ia safe to state that the majority of states adhere to the restrictive 
theorv and have backed away from the absolnte dod¢trine. 

“Mr. Brower. And tbey also, I believe, follow our system, namely. that immunity exists 
untess there {s an exception. Towever, it is fusumbent upon the defendant to raise the 
defense of sovereign immunity rather than the plaintif! being required to establish luck 


of immunity.” 


APPENDIX B 
COUNCIL OF EUROVE 
EVROPEAN CONVENTION ON STATE IMMUNITY AND ADDITIONAL Puotucol, 


Done at Basle, May 1, 1972 


The member States of the Couneil of Furope, signatory hereto, 

Considering that the aim of Uhe Council of Earope is to achieve & greuter unity 
hetween its Members ; 

Taking into account (he fact that there is in international Inw a tendency 
to restrict the cuses in which » State may claim immunity before foreign courts; 

Desiring to establish in their mutual relations common rules relating to the 
scope of the immunity of one State from the jurisdiction of the courts of another 
State, and designed to ensure compliance with judgments given against iunother 
States: 

Considering that the adoption of such rules will tend to advance the work of 
harmonisation undertaken by the member States of the Council of Europe in the 
legal field, 

Have agreed as follows; 


CHAPTER 1 
IMMUNITY FROM JURISDICTION 
Article 1 


1. A Contracting State which institutes or intervenes in proceedings hefore 
a court of another Contracting State submits. for the purpose of those proceed- 
ings, to the jurisdiction of the courts of that State. 

5 Sueh a Contracting State cannot ciaim immunity from the jurisdiction of 
the courts of the other Contracting State in respect of any counterclaim. : 

(a) arising out of the legal relationsbip or tie facts ou: which the principal 
claim is based; 

(b) it, according fo the provisions of this Convention, it would not bave been 
entitied to invoke immunity in respect of that counterclain had separate proceed- 
ines been brought against it in those courts. 

2 4 Contracting State whieh makes a counterclaim in proceedings before a 
court of another Contracting State submits to the jurisdiction of the vourts of 
that State with respect not only to the counterclaim but also to tbe principal 
claim. 

Article 2 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State if it las undertaken to subimit to tie jurisdiction 
of that court either: 

(as by international agreement ; 

(hv) by an express term contained in a contract in writing; or 

(¢) by an express consent given after a di-pute between the parties las arisen. 


Article 3 


1. A Contracting State cannot claim immunity from the jurisdiction of a 
eourt of another Contracting State if, before claiming immunity, it takes any step 
in the proceedings relating to the merits. However, if the State satisfies the court 
that if could not have acguired knowledge of facts on which a claim te immunity 
can be based until after it has taken such a step, it can claim immunity based on 
these facts if it does so at the earliest possible moment. 

» \ Contracting State is not deemed to have waived immunity if if appears 
before a court of another Contracting State in order to assert impunity. 
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Article 4 


1. Subject to the provisions of Article 5, a Contrae ine S hai j 
tunity Trem the jurisdiction of the courts of ee tae eneras sae 
on ae to an obligation vf the State, which, by virtue of a contract, 

itils Lo be ( ischarged in the territory of the State of the forum. 

ae | arasrph 1 hall net apply: 

(ery in the cuse of a contract concluded between States: 

thy if the parties to the contract have otherwise agreed in writing: 

my it the Ntute is party te a econtract concluded ou its territory und the olliga- 
Lion of the State is governed by its administrative law. = 


Article 5 


A. A Contracting State cannet claim: immunity from the jerisdiction of a court 
of another Conteacting State if the proweedings relate to a contract of employ- 
ment between the State and an individual where the work hus to be performed 
onthe territory of the State of the foruia, 

’ Paragraph J shai not apply where: 

(a) the individual is a national of the employing State at the time when the 
proceedings are brousht ; 

(by) at the time when the contract was entered into the individual was neither 
a national of the State of the forum nor habitually resident in that State; or 

‘(#) the parties to the contract have otherwise agreed in writing, unless, jn 
aerordance with the law of the State of the forum, the courts of that, State have 
exelusive jurisdiction by reason of the subject-matter. 

% Where the werk is done for an office, agency or other establishment refer- 
real to in Article 7, parayraphs 2 (a) nnd (b) of the presence Article apply only 
if, at the time the contract was entered into, the individual had his habitual resi- 
dence in the Contracting State which empioys him. 


Article 6 


1. A Contracting State cannot nim immunity from the jurisdiction of a court 
of another Contracting State if it participates with one or more private persons 
in 2 campary, association or other legal entity having it seat, registered office 
or principal place of business on the territory of the State of the forum, and the 
preceedings concern the relationship, in matters arising out of that participation, 
hetween the State on the one hand and the entity or any other participant on the 
other band. 

“” Paragraph 1 shall not apply if it is otherwise agreed in writing. 


Article 7 


1. A Contracting Sta + cannot claim immunity from the jurisdiction of a court 
of another Contracting State if it has on the territory of the State of the forum 
an office, agency or other establishment through which it engages, in the same 
munhner as a private person, in an industrial, commercial or financial activity, 
and the proceedings relate to that activity of the office. agency or establishment. 

» Paragraph 1 shall not apply if all the parties to the dispute are States, or if 
the parties have otherwise agreed in writing. 


Article & 


4 Contracting State eannot claim immunity from the jurisdiction of a court of 
another Contracting State if the proceedings relate: 

(a) to a patent, industrial desicn, trade-mark, service mark or other similar 
right which, in the State of the ferum, has been applied for, registered or de- 
posited ar is otherwise protected, and in respect of which the State is the appli- 
eant oc owner: 

(b) te an alleged infringement by if, in tho territory of the State of the forum, 
of sucha right helonging toa third person and protected in that State: 

(re) fo an alleged infringement by it, in the territory of the State of the forum, 
of eapyright helonzing toa third person and profected in that State: 

(ad) tothe right to use a trade name in the State of the ferum. 


Article 9 


\ Contracting State cannot claim immunity from the jurisdiction of a court of 
anather Contracting State if the proceedings relate to: 
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(a) its rights or interests in, or its use or possession of, immovable property ; 
or 


(b) its obligations arising out of its rights or interest in, or use or possession 
of, immovable property 


and the property is situated in the territory of the State of the forum. 
Article 10 


A Contracting State cannot claim immunity from the jurisdiction of a court of 
another Contracting State if the proceedings relate to a right in movable or inn- 
moyable property arising by way of succession, gift or bona vacantia. 


Article 11 


A Contracting State cannot claim immunity from the jurisdiction of a court 
of another Contracting State in proceedings which relate to redress for injury fo 
the person or damage to tangible property, if the facts which oceasioned ihe in- 
jury or damage occurred in the territory of the State of the forum, and if the 
author of the injury or damage was present in tnat territory at the time when 
those facts occurred. 

Article 12 


1. Where a Contracting State has agreed in writing to submit to arbitrat ion a 
dispute which has arisen or may arise out of a civil or commercial inatter, that 
State may not claim immunity from the jurisdiction of a court of another Con- 
tracting State on the territory or according to the law of which the arbitration 
has taken or will take place in respect of any proceedings relating to: — 

(a) the validity or interpretation of the arbitration agreement ; 

(b) the arbitration procedure ; : 

(c) the setting aside of the award, 


- unless the arbitration agreement otherwise provides. 
2. Paragraph 1 shall not apply to an urbitrition agreement between States. 


Article 13 


Paragraph 1 of Article 1 shall not apply where 2 Contracting State asserts, in 
proceedings pending before a court of another Contracting State to which it is 
not a party, that it has a right or interest in property which is the subject-inatter 
of the proceedings, and the circumstances are such that ir would have been 
entitled to immunity if the proceedings had been brought against it. 


Article 14 


Nothing, in this Convention shall be interpreted as preventing a court of a 
Contracting State from administering or supervising or arranging for the 
admipistration of property, such as trust property or the estate of a bankrupt, 
solely on account of the fact that another Contracting State has a right or 
interest in the property. . 

Article 15 


A Contracting State shall be enfitled to immunity from the jurisdiction of the 
courts of another Contracting State if the proceedings do not fall within Articles 
1 to 14; the court shall decline to entertain such proceedings even if the State 
does not appear. 

. CrapTFrR II 


PROCEDURAL RULES 
Article 16 


1. In proceedings against a Contracting State in a court of another Contracting 
State, the following rules shall apply. 
2. ‘The competent authorities of the State of the forum shall transmit 
—the original or a copy of the docmment by which the proceedings are 
instituted ; 
—a copy of any judgment given by default against a State which was 
defendant in the proceedings, 
through the diplomatic channel to the Ministry of Foreign Affairs of the de- 
fendant State, for onward transmission, where appropriate, to the competent 
authority. These documents sha)l be accompanied, if necessary, by a translation 
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into the official langunge. or one of the officinl linguages, of the defendant State. 

3. Service of the documents referred to in paragraph 2 is deemed to have been 
effected by their receipt by the Ministry of Foreign Affairs. 

4. The time-limits within which the State must enter an appearance or appeal 
against any judgment given by default shall begin to run two months after the 
date on which the document by which the proceedings were instituted or the 
copy of the judgment is received by the Ministry of Foreign Affairs. 

5. If it rests with the court to prescribe the time-limits for entering an appear- 
ance or for appealing against a judgment given by default, the court shall allow 
the State not less than two months after the date on which the document by 
which the proceedings are instituted or the copy of the judgment is received by 
the Ministry of Foreign Affairs. 

6. A Contracting State which appears in the proceedings is deemed to have 
waived any objection to the method of service. 

7. If the Contracting State has not appeared, Judgment by default may be given 
against it only if it is established that the document by which the proceedings 
were instituted has been transmitted in conformity with paragraph 2, and that 
the time-limits for entering an appearance ‘provided for in paragraphs 4 and 5 
have been observed. 

Article 17 


No security, bond or deposit, however described, which could not hive been 
required in the State of the forum of a national of that State or a person domicited 
or resident there, shall be required of a Contracting State to guarantee the pay- 
ment of judicial costs or expenses. A State which is a claimant in the Courts of 
another Contracting State shall pay any judicial costs or expenses for which it 
may become liable. . 

Article 18 


A Contracting State party to proceedings before a court of another Contract- 
ing State may not be subjected to any measure of coercion, or any peniulty, by rea- 
son of its failure or refusel to disclose any documents or other evidence. However 
the court may draw avy conclusion it thinks fit from such failure or refusal. 


Article 19 


1. A court before which proceedings to which a Contracting State is a party 
are instituted shall, at the request of one of the parties or, if its national law so 
permits, of its own motion, decline to proceed with the ense or shall stay the 
proceedings if other proceedings between the same parties, based on the same 
facts and having the same purpose : 

(a) are pending before a court of that Contracting State, and were the first 
to be instituted : or 

(>) are pending before a court of any other Contracting State. were the first to 
be instituted and may result in a judgment to which the Stgte party to the pro- 
ceedings must give effect by virtue of Article 20 or Article 25. 

2. Any Contracting State whose law gives the courts a discretion to decline to 
proceed with a case or to stay the proceedings in cases where proceedings between 
the same parties. based on the same facts and having the same purpose, are pend- 
ing before a court of another Contracting State, may. by notification addressed to 
the Secretary General of the Council of Europe, declare that its courts shall 
not be bound by the provisions of paragraph 1. 


Crapter IIT 
EFFECT OF JUDGMENT 
Artiele 20 


1. A Contrueting State shall give effect to a judgment given against it by a 


court of another Contracting State: 
(a) if, in accord:ince with the provisions of Articles J to 13. the State esuld 


not claim immunity from jurisdiction: and ~ 

(b) if the judgment cannot or can no longer be set aside if obtained hr default. 
or if it is not ar is no longer subject to appeal or any other form of ordinary re- 
riew or to annulment. 

2 Nevertheless, 4 Contracting State is not obliged to give effect to such 
a jndgment in any case: 
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(@) where it would be manifestly contrary to publie policy in that State te do 
so, or Where, in the circumstances, either party hud no adequate opportunity fairly 
to present his cnse; 

(b) where proceedings between the same parties, based on the same facts 
ane having the same purpose: : 

(7) wee pending before a court of that State and were the first to be instituted ; 

(ii) are pending hefore a court of another Contracting State, were the first 
to ve instituted and may result in a judgment to which the State party to the 
proceedings must give effect under the terms of this Convention ; 

(ce) where the result of the Judgment is inconsistent with the result of another 
judgment given letween the same parties: 

(t) by u court of the Contracting State, if the proceedings before that court 
were the first to be instituted or if the other judgment has been given before 
the judgment satistied the conditions specified in paragraph 1(b) ; or 

(ii) by a court of another Contracting State where the other judgment is the 
first to sati$fy the requirements Jaid down in the present Couvention ; 

(d) where the provisions of Article 16 have not been observed and the State 
has not entered an appearance or has not appealed against a judgment by default. 

3. In addition, in the cases provided for in Article 10, a Contracting State is not 
obliged to zive effect te the judgment : 

(a) if the courts of the State of the forum would not have been entitled 
“to assume jurisdiction had they applied, Mutatis AMutandcs, the rules of 
jurisdiction (other than those mentioned in the Annex to the present Con- 
vention) which operate in the State against which judgment is given; or 

(b) if the court, by applying a law other than that which would have 
heen applied in accordance with the rules of private international law of that 
State, has reached a result different from that which would have been reached 
by applying the law determined by those rules. 

However, a Contracting Stnte may not rely upon the grounds of refusal speci- 
fied in sub-paragraphs (a) and (0b) above if it is bound by an agreement with 
the State of the forum on the recognition and,.enforcement of judgments and 
the judgment fulfilis the requirement of that agreement as regards jurisdiction 
and, where appropriate, the law applied. 


Article 21 


1. Where a judgment has been given against a Contracting State and that 
Stale does not give effect thereto, the party which seeks to invoke the judgment 
shall be entitled to have determined by the competent court of that State the ques- 
tian whether effeet should be given to the judgment in accordance with Ar- 
ticle 20, Proceedings may also be brought before this court by the State against 
which judgment has been given, if its law so permits. 

2, Save in so far as may be necessary for the application of Article 20, the 
competent court of the State in question may not review the merits of the 
judgment. 

3. Where proceedings are instituted before a court of a State in accordance 
with paragraph 2: 

(7) the partics shall be given an opportunity to be heard in the proceedings: 

(hb) documents produced by the party seeking to invoke the judgment shall not 
be subject to lecislation or any other like formality : 

(c) no security, bond or deposit, howeyer described, shall be required of the 
ivirty invoking the judgment hy reason of his nationality, domicile or residence : 

{d) the party invoking the judgment shall be entitled to legal aid under condi- 
tions no less favourable than those applicable to nationals of the State who are 
Comiciled and resident therein. 

4, Rach Contracting State shall, when depositing its instrument of ratification, 
aeceptanes or oecession. designate the court or courts referred to in paragraph 1, 
und inforia the Secretary General Court of the Council of Europe thereof. 


Article 22 


1, A Contracting State shall give effect to a settlement to which it ISG 
party and svhich has heen made hefore a court of another Contracting State 
in the course of the proceedings: the provisions of Artiele 20 do not apply 
fo such a sertlement, 


2. If the State does not give effect to the settlement, the procedure provided 
forin Article 21 may be used. 
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Article 23 


No measures of execution or preventive measures against the propert) wt a 
Contructing Stute may be taken in the territory of another Contracting State 
except where to the extent that the State bas expressly consented thereto in 
writing in any particular case. 

Cuarrer IV 


OPTIONAL PROVISIONS 


Article 24 


1, Notwithstanding the provisions of Article 15, any State may, when signing 
this Convention or depositing its instrument of ratification, areeptance or 
necession, or at any later date, by notification addressed to the Seeretary 

teneral of the Council of Europe, declare that, in cases not falling within Articles 

1 to 18, its courts shall be entitled to entertain proceedings arainst another Con- 
tracting State lo the extent that its courts are entitled to entertain proceedings 
against States not Party to the present Convention. Such a declaration shall be 
without prejudice to the immunity from jurisdiction which forvign States enjoy 
in — of acts performed in the exercise of sovereign authority (acta jure 
imperii). 

» The courts of a State which has made the declaration provided for in para- 
graph 1 shall not however be entitled to entertain such proceedings against an- 
other Contracting State if their jurisdiction could bave been based solely on 
one or more of the grounds mentioned in the Annex to the present Conrention, 
unless that other Contracting State has taken a step in the proceedings relating 
to the merits without first challenging the jurisdiction of the court. 

3. The provisions of Chapter II apply to proceedings instituted against & Con- 
tracting State in accordance with the present Art icle. 

4. The declaration made under paragraph 1 may be withdrawn by noti- 
fication addressed to the Secretary General of the Council of Europe, The 
withdrawal shall take effect three months after the date of its receipt, but 
this shall not affect proceedings instituted before the date on which the 
withdrawal becomes effective. 

Article 25 


1. Any Contracting State which has made a declaraiiun under Article 24 
shall, in cases not falling within Articles 1 to 13, give effect to a judgment given 
by a court of another Contracting State which has made a like declaration : 

(a) if the conditions prescribed in paragraph 1 (b) of Article 20 have been 
fulfilled ; and 

(b) it the court is considered to have jurisdiction in accordance with the fal- 
lowing paregraphs. 

2. However, the Contracting State is not obliged to give effect to such a judg- 
ment: 

(a) if there is a ground fer refusal as provided for in paragraph 2 of Article 
20: or 
 (h) if the provisions of paragraph 2 of Article 2 have not heen observed. 

3. Subject to the provisions of paragraph 4, 2 court of a Contracting State 
shall be considerca to have jurisdiction for the purpose of paragraph 1(b): 

(a) if its jurisdiction is recognized in accordance with the provisions of an 
agreement to which the State of the forum and the other Contracting State are 
Parties: 

(b) where there is no agreement between the two States concerning the recog- 
nition and enforeement of judgments in civil matters, if the courts of the State 
of the forum would have been entitled to assime jurisdiction had they applied, 
mutatis mutandis, the rules of jurisdiction (other than those mentioned in the 
Annex to the present Convention) which operate in the State against which the 
judgment was given. This provision does not apply to questions arising out of 
contracts, 

4. The Contracting States having made the declaration provided for in Ar- 
ticle 24 may, by means of a supplementary agreement to this Convention, deter- 
mine the circumstances in which their courts shall be considered to have juris- 
diction for the purposes of paragraph 1() of this Article. 

5. If the Contracting State does not give effect to the judgment, the procedure 
provided for in Article 21 may be used. 
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Article 26 


Notwithstanding the provisious of Ardcle 23, a judgment rendered against a 
Contracting State in proceedings relating to an individual or commercial actiy- 
ity, in which the State is engaged in the same manner as a private person, may 
be enforced in the State uf the forum against property of the State against which 
Judgment has been given, used exclusively in connection with such an activity. 
it? 

(#4) hoth the State of the forum and the State against which the judgment bas 
been given have nnde declarations under Article 24; 

(Ub) the proceedings which resulted in the judgment fell within Articles 1 to 13 
my were instituted In accordance with paragraphs 1 and 2 of Article 24; and 

(er the judgment satisfies the requirements laid down in paragraph 1(b) of 
Article 20, 

CHAPTER V 


GENERAL PROVISIONS 
Article 27 

1. Por the purposes of the present Convention, the expression “Contract- 
ing State” sholl not include any legul entity of a Contracting State which is 
distinet therefrom and is capable of suing or being sued, even if that entity 
has been entrusted with public functions. 

2. Proveedings may be instituted against any entity referred to in paragraph 
1 before the courts of another Contracting State in the same manner as against 
a private person; however, the courts may not entertain proceedings in re- 
spect of acts performed by the entity in the exercise or sovereign authority (acta 
jureimperit). 

3. Proceedings may in any event be instituted against any such entity before 
those courts if, in corresponding circumstances, the courts would have had 
jurisdiction if the proceedings had been instituted against a Contracting Stare. 


Article 28 


1, Withont prejudice to the provisions cf Article 27, the constituent States 
of a Federal State do not enjoy immunity, 

2. However, a Federal State Party to the present Convention, may, by no- 
tification addressed to the Secretary General of the Council of Europe, declare 
that its constituent States may invoke the provisions of the Convention applicable 
to Contraeting States, and have the same obligations. . : 

3. Where a Federal State has made a declaration in accordance with paragraph 
=. service of documents on a constituent State of a Federation shall he made 
on the Ministry of Foreign Affairs of the Federal State, in conformity with 
Article 1, 

+. The Federal State alone is competent to make the declarations, notifica- 
tions and cominunications provided for in the present Convention, and the Fed- 
eral State alone may be party to proceedings pursuant to Article 34, 


~ Article 29 


The present Convention shal] not apply to proceedings coneerning : 
(@) sevial security ; 

(4) damage or injury in nuclear matters: 

(ce) eustoms duties, taxes or penalties. 


Article 30 


The present Convention shall not apply to proceedings in respect of claims 
relating to the operation of seazoing vessels owned or operated by a Contraeting 
State or to the carriage of cargoes nnd of passengers by such vessels or to the 
ee of cargoes owned hy a Contracting State and carried on board merchant 
vessels, 


Article 31 


Nothing in this Convention shall affeet any immunities or privileges enjoyed 
hy a Contracting State in respect of anything doe or omitted to be done by, or 


in relation. 10, its armed forces when on the territory of another Contracting 
State. ; 
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Article 32 


Nothing in the present Convention shall affect privileges and immunities re- 
Inting to the exercise of the functions of diplomatic missions and consular posts 
and of persons connected with them. ’ 


Article 33 


Nothing in the present Convention shall affect existing or future international 
agreements in special fields which relute tu matters dealt with in the present 
Convention, 


Article 34 


1, Any dispute which might arixe between two or more Contracting States 
concerning the interpretation or application of the present’ Convention shall 
he submitted to the International Court of Justice on the application of one of 
the parties to the dispute or by special agreement unless the ‘parties agree on a 
diferent method of peaceful settlement of the dispute. 

© Llowever, proceedings may not be instituted before the International Court 
of Justice which relate to: ; 

(a) a dispute concerning a question arising in proceedings instituted against 
a Contratcing State before a court of another Contracting State, before the 
court has given a judgment which fulfills the condition provided for in para- 
graph 1(b) of Article 20: 

(b) a dispute concerning a question arising in proceedings instituted before a 
court of a Contracting State in accordance with paragraph 1 of Article 21, be- 
fore the court has rendered a fins decision in such proceedings. 


Article 35 


1. The present Convention shall apply only to proceedings introduced after its 
entry into force. 

» “When a State has become Party to this Convention after it has entered into 
force, the Convention shall apply only to proceedings introduced ufter it has en- 
tered inte force with respect to that State. 

8. Nothing in this Convention shall apply to proceedings arising out of, or 
judgments based on, acts, omissions or fucts prios to the date on which the pres- 
sent Convention is opened for signature. 


Ciarter VI 
FINAL PROVISIONS 
Article 36 


1. The present Convention shall be open to signature by the member States of 
the Couneil of Europe, It shall be subject to ratification or acceptance. Instru- 
ments of ratification or acveptance shall be deposited with the Secretary Gen- 
eral of the Council of Furope. es 

» The Convention shall enter into force three months after the date of the 
deposit of the third instrument of ratification or acceptance. 

3. In respect of a Signatory State ratifying or accepting subsequently, the 
Convention shall enter into force three months after the date of the deposit of 
its insirument of ratifiention or acceptance. 


Article 37 


1. After the entry into force of the present Convention, the Committee of 
Ministers of the Council of Europe may, by a decision taken by a unanimous 
evate of the members casting a vote, invite any non-member State in uccede 
thereto. i 

” Such necession shall be effected by depositing with the Secretary General 
of the Council of Europe an instrument of aeeession which shall take effect 
three months after the date of its deposit. 

3 JIowever, if a State having already acceded to the Convention notifies the 
Secretary General of the Council of Europe of its objection to the accession of 
another non-member State, before the entry into force of this accession, the Con- 
vention shal! not apply to the relations between these two States. i 
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Article 38 


1. Any State may, at the time of signature or when depositing its instrument 
of ratilication, acceptance or accession. specify the territory or territories to 
Which the present Convention shall apply. 

2. Any State may, when depositing its instrument of ratification, acceptance or 
accession or at any later date, by declaration addressed to the Secretary General 
of the Council of Nurope, extend this Convention to any other territory ov terri- 
fories specified in Ohe declaration and for whose international relations it is re- 
sponsible or on whose behalf it is authorized to give undertakings. 

3. Any declaration made in pursuance of the preceeding paragraph imay, in re- 
spect of any territory mentioned in such declaration, be withdrawn xecording 
to the procedure laid down'in Article 40 of this Conyention. 


Article 39 


No reservation is permitted to the present Convention. 


Article 41) 


1, Any Contracting State may, in so far as it is concerned, denounce this 
Convention by means of a notification addressed lo the Secretary General of the 
Council of Europe. 

~. Such denunciation shall tnke effect six months after the date of recoipt 
by the Secretary General of such notificatién, This Convention shall, hawever, 
continue to apply to proceedings introduced before the date on which the de- 
nunciation takes effeet. and to judgments givcek iu such proceedings. 


Article 41 


The Secretary General of the Council of Enrope shall notify the member States 
‘of the Council 6f Europe and any State which has accededto this Convention of: 

(a) any signature; 

(b) any deposit of an instrument of ratification, aceeptunce or accession: 

(c) any date of entry into force of this Convention in accordance with 
Articles 36 and 87 thereof ; 

(d) auy notification received in pursuance of the provisions of paragraph 2 
of Article 19; 

(¢)-any communication received in pursuance of the provisions of paragraph 4 
of Article 21; oa 

(f) any notification received in pursnanee of the provisions of paragraph 1 of 
Article 24; 

(7) the withdrawal of any nofilication made in pursuance of the provisions 
of paragraph 4 of Article 24; % 

(Rh) uny notification received in pursuance of the provisions of paragraph 2 of 
Article 28 ; % 

(7) any notification received in pursuance of the provisions of paragraph 3 
of Article 87; H 

(7) any declaration received in pursuance of the provisions of Article 38: 

(4) any notification received in pursuance of the provisions of Article 40 
and the date on which denunciation takes effect. 

In witness whereof the undersigned, being dnly authorized thereto, have signed 
this Convention. ‘ 

lone at Basle, this 6th day of May 1972, in English an& French, both texts 
being equally authoritative, in a single copy which shall remain deposited in the’ 
archives of the Council of Europe. The Secretary General of the Council of 
Kurope shall transmit certified capies to each of the signatory and aeceding 
States. 

ANNEX 


. 


The grounds of jurisdiction referred to in paragraph 38, sub-paragraph (a), 
of Article 20, paragraph 2 of Article 24 and paragraph 3, sub-paragraph (hb), 
of Article 25 are the following: 

(a) the presence in the territory of the State of the forum of property )e- 
longing to the defendant, or the seizure by the plaintiff of property sitnated 
there, unless ; 

—the action is brouglt 46 assert Proprietary or possessory rights in that 
property, or arises froin another issue relating to such property; or 
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—the property constitutes the securily for a debt which is the subject- 
latter of the action ; 

(h) the nationality of the plaintiff; 

(e) the domicile, habitual residence or ordinary residence of the plaintiff 
within the territory of the State of the forum unless the assumption of juris- 
diction on such a ground is permitted by way of an exception made on account 
of the particular subject-matter of a class of contracts; 

(d@) the fact that the defendant carried on business witvin the territory of 
the Stute of the forum, unless the action arises from that business; ; 
(ea unilateral specitication of the forum by the plaintiff, particularly in an 
Invoice, 

A legal person shall be considered to have its domicile or habitual residence 
where it has its seat, registered office or principal place of business. 


ADDITIONAL PROTOCOL TO THE EUROPEAN CONVENTION ON STATE 
{MMOUNTITY 


The member States of the Council of Europe, signatory to the present Protocol, 
Hfaving taken note of the European Convention on State Immunity—berein- 

a 5 le to as “the Convention”—and in particular Articles 21 and 34 
hereof ; 

Desiring to develop the work of harmonisation in the field covered by the Con- 
vention by the addition of provisions concerning a European procedure for the 
settlement of disputes, 

Ilave agreed as follows : 

Part I 


Article 1 


1. Where a judgment has been given against a State Party to the Con- . 
vention and that State does not give effect thereto, the party which seeks to 
invoke the judgment shall be entitled to bave determined tle question whether 
effect should be given to the judgment in conformity witly Article 20 or Article 
25 of the Convention, by instituting proceedings before either : ° 

(a) the competent court of that State in application of Article 21 of the 
Convention; or 4 

(b) the European Tribunal constituted in conformity with the provisions of 
Part III of the present Protocol, provided that that State is a Party to the 
present Protocol and has not made the declaration referred to in Part 1V thereof. 

The choice between these two possibilities shall be final. 

2 If the State intends to institute proceedings before its court in accordance 
with the provisions of paragraph 1 of Article 21 of the Convention, it must give 
notice of its intention to do so to the party in whose favour the judgment has 
been given; the State may thereafter institute such proceedings only if the party 
has not, within three months of receiving notice, instituted proceedings before the 
European Tribunal. Once this period has elapsed, the party in whose favour the 
judgment has been given may no longer institute proceedings before the European 
Tribunal. 

8. Save in so far as may be necessary for the application of Articles 20 and 25 
of the Convention, the European Tribunal may not review the merits of the 


judgment. 
Part II 


Article 2 


1. Any dispute which might arise between two or more States Parties to the 
present Protocol concerning the interpretation or application of the Convention 
shall be submitted, on the application of one of tbe parties to the dispute or by 
special agreement, to the European Tribunal constituted in conformity with the 
provisions of Part III of the present Protocol. The States Parties to the present 
Protocol undertake not to submit such a dispute to 4 different mode of settle- 
nient. 

© If the dispute concerns & question arising in proceedings instituted before a 
court of one State Party to the Convention against another State Party to the 
Convention, or a question arising in proceedings instituted before a court of a 
State Party to the Convention in accordance with Article 21 of the Conren- 
tion, it may not be referred to the European Tribunal until the court has given 
a final decision in such proceedings. 
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8 Proceedings may not be instituted before the European Tribunal which 
relates to a dispute concerning a judgment which it has already determined or 


is required to determine by virtue of Part I of this Protocol. 


Article 3 


Nothing in the present Protocol shall be interpreted as preventing the European 
Tribunal from determining any dispute which mixht arise between two or more 
States Parties to the Convention concerning the interpretation or application 
thereof and which might be submitted to it by special agreement, even if these 
States, or any of them, are not Parties to the present Protocol. 


Part III 
Article 4 


1. There shat be established a European Tribunal in matters of State Im- 
munity to determine cases brought before it in conformity with the provisions of 
Parts I and II of the present Protot:6L. 

2. be European Tribuna} shall consist of the members of the European Court 
of Ituman Rights and, in respect of each non-meniber State of the Council of Feu- 
rope Which has acceded to the present Protocol, a person possessing the qualifica- 
tions required of members of that Court designated, with the agreement of the 
Committee of Ministers of the Council of Murope, by the government of that 
N.ute for a period of nine years. 

3. The President of the European Tribunal shali be the President of the En- 
ropean Court of Human Rights, 


Article 5 


1. Where proceedings are instituted before the Furopean Tribunal in aceord- 
‘ance With the provisions of Part I of (he present Protocol, the European Tribu- 
nal shall consist of a Chamber composed of seven members. There shall sit as 
er officio members of the Chamber the member of the European Tribunal who is 
a national of the State against which the judgment has been given and the mem- 
ber of the European Tribunal who is a national of the State of the forum, or, 
should there be no such member in one or the other case, a person designated by 
the government of the State concerned to sit in the capacity of a member of the 
Chamber, The names of the other five members shall be chosen by lot by the 
President of the European Tribunal in the presence of the Registrar. 

2. Where proceedings are instituted before the European Tribunal in accora- 
ance with the provisions of Part II of the present Vrotocol, the Chamber shail 
be constituted in the manner provided for in the preceding paragraph. However, 
there sball sit as ex officio members of the Chamber the members of the Buro- 
pean Tribunal who are nationals of the States parties to the dispute or, should 
there be no such member, a person designated by the government of the State 
concerned tq sit In the capacity of a member of the Chamber, 

3. Where a case pending before a Chamber raises a serious question affecting 
the interpretation of the Convention or of tbe present Protocol, the Chamber 
huis, at any time, relinquish jurisdiction in favour of the European Tribunal 
meeting in plenary session. The relinquishment of jurisdiction shall! be obligutory 
where the resolution of such question might have a result inconsistent with a 
judgment previously delivered by nt Chamber or hy the European Tribunal mect. 
ing in plenary session. The relinquishment of jurisdiction shall he final, Reasans 
need not be given for the decision to relinquish jurisdiction. 


Article G 


a3 The European Tribunal shall decide any disputes as to whether the Tribu- 
nal has jurisdiction, 
_ 2. The hearings of the Luropean Tribunal shall be public unless the Tribunal 
in exceptional circumstances decides otherwise. 
8. The judgments of the European Tribunal, taken by a majority of the 
members present, are to be delivered in public session. Reasons shall be given for 
the Judgment of the European Tribunal. If the judgment does not represent in 
whole or in part the unanimous opinion of the Enropean Tribunal, any memb 
shail be entitled to deliver a separate opinion, : . 
4. The judginents of the European Tribunal shall b fi i 
the parties. ia ld ee 
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Article 7 


1. The Nuropean Tribunal shall draw up its own rules and fix its own procedure. 
2. The Registry of the European ‘Lribunal shall be provided by the Registrar 
of the Enropean Court of Human Rights. 


Article 8 


1, The operating costs of the European Tribunal shall be borne by the Council 
of Europe. States non-members of the Council of Europe having acceded to 
the present Protocol shat contribute thereto in a manner to be decided by the 
Committee of Ministers after agreement with these States. 

2 The members of the European Tribunal shall receive for each day of duty 
a compensation to be determined by the Committee of Ministers. 


Parr IV 


Article 


1. Any State may, by notification addressed to the Secretary General of the 
Council of Europe at the moment of its signature of the present Protocol, or 
of the deposit of its instrument of ratification, acceptance ar ie: ession thereto, 
declare that it will only be bound by Parts I to ¥ of the present Protocol, 

”’ Sucha notification may be withdrawn at any time. ; 


Part V 


Article 10 


1. The present Protocol shall be open to signature by the member States of the 
Council of Europe which have signed the Convention. It shall be subject to rati- 
fication or acceptance. Instruments of ratification or acceptance shall be deposited 
with the Seeretary General of the Council of Europe. 

2. The present Protocol shall enter into force three months after the date of 
the deposit of the fifth instrument of ratification or acceptance. 

3. In respect of a signatory State ratifying or accepting subsequently, the 
Protocol shail enter into force three months after the date of the deposit of its 
wstrument of ratification or acceptance. 

4. A member State of the Council of Europe may not ratify or accept the present 
Protocol without having ratified or accepted the Convention. 


Article 11 


1. A State which has acceded to the Convention may accede to the present Pro- 
tocol after the Protorsl has entered into force, 

2 Such uecession shal! be effected by depositing with the Secretary General 
of the Council of Europe an instrument of accession which shall take effect three 
months after the date of its deposit. 


Article 12 


No reservation is permitted to the present Protocol. 


Article 13 


1. Any Contracting State may, in so far as it is concerned, denounce the present 
Protocol by means of a notification addressed to the Secretary General of the 
Council of Europe. 

2. Such denunciation shall take effect six months after the dute of receipt by 
the Secretary General of such notifcation. The Protocol snall however, continue to 
apply to proceedings introduced in conformity with the provisions of the Protocol 
before the date on which such denunciation takes effect. 

8, Denunciation of the Convention shall automatically entail denunciation of 
the present Protocol. 

Article 14 


The Secretary General of the Council of Europe shall notify the member States 
of the Council and any State which lins acceded to the Convention of; 
(a) any signature of the present Protocol ; 
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(Db) any deposit of an instrument of ratification, acceptance or accession ; 

(e) any dute of entry into force of the present Protocol in accordance with 
Articles 10 and J1 thereof; 

(d) any notification received in pursuance of the provisions of Part IV and any 
withdrawal of any such notification ; 

(e) any notification received in pursuance of the provisions of Article 13 and 
the date On which such denunciation takes effect. 

In witness whereof the undersigned, being duly aathorised thereto, have 
signed the present Protocol. 

Hone at Basle, this 16th day of May 1972, in English and French, both texts 
being equally authoritative, in a single copy which shall remain deposited in 
the archives of the Council of Purope. The Secretary General of the Council of 
europe shall transmit certified copies to each of the signatory and acceeding 
States. 


O 


Document No. 16 


PUBLIC LAW 100-669—NOV. 16, 1988 102 STAT. 3969 
"Public Law 100-669 


100th Congress 
An Act 
To implement the Inter-American Convention on International Commercial _Nov. 16, 1988 
Arbitration. [S. 2204] 


Be it enacted by the Senate and House of Representatives of 
‘the United States of America in Congress assembled, 

Section 1. Chapter 1 of title 9, United States Code, is amended by 
adding at the end thereof the following new section: 


“§ 15. Inapplicability of the Act of State doctrine 


“Enforcement of arbitral agreements, confirmation of arbitral 
. awards, and execution upon judgments based on orders confirming 
.guch awards shall not be refused on the basis of the Act of State 
. doctrine.”. 
1 Sec. 2. Section 1605{a) of title 28, United States Code, is amended 

(1) striking out “or” at the end of paragraph (4); 

(2) striking out the iod at the end of paragraph (5) and 
inserting in lieu thereof “; or’; and 
. (3) adding at the end thereof the following: 

(6) in which the action is brought, either to enforce an 
agreement made by the foreign State with or for the benefit of a 
private party to submit to arbitration all or any differences 
which have arisen or which may arise between the parties with 
respect to a defined legal relationship, whether contractual or 
not, concerning a subject matter capable of settlement by ar- 
bitration under the laws of the United States, or to confirm an 
award made pursuant to such an agreement to arbitrate, if (A) 
the arbitration takes place or is intended to take place in the 
United States, (B) the agreement or award is or may be gov- 
erned by a treaty or other international agreement in force for 
the United States calling for the recognition and enforcement of 
arbitral awards, (C) the underlying claim, save for the agree- 
ment to arbitrate, could have been brought in a United States 
court under this section or section 1607, or (D) paragraph (1) of 
this subsection is otherwise applicable.” 

Sec. 3. Section 1610a) of title 28, United States Code, is amended 

(1) striking out the period at the end of paragraph (5) and 
inserting in lieu thereof “, or”; and 

(2) adding at the end thereof the following: 

“(6) the judgment is based on an order confirming an arbitral 
award rendered against the foreign State, provided that attach- 
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ment in aid of execution, or execution, would not be inconsistent 
with any provision in the arbitral agreement.”. 


Approved November 16, 1988. 


LEGISLATIVE HISTORY —S. 2204; 


CONGRESSIONAL RECORD, Vol. 134 (1988): 
Sept. 30, considered and passed Senate. 
Oct. 20, considered in House, 


Oct. 21, considered and passed House, amended. Senate concurred in House 
amendment. 


Document No. 17 
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100TH ConGress REPORT 
9d Session HOUSE OF REPRESENTATIVES 100-824 


FOREIGN SOVEREIGN IMMUNITIES ACT AMENDMENTS 


Aucust 5, 1988.—Committed to the Committee of the Whole House on the State of 
the Union and ordered to be printed 


Mr. FRANK, from the Committee on the Judiciary, 
submitted the following 


REPORT 


{To accompany H.R. 3763] 


{Including cost estimate of the Congressional Budget Office] 


The Committee on the Judiciary, to whom was referred the bill 
(H.R. 3763) to amend title 28, United States Code, relating to for- 
eign sovereign immunity, with respect to certain activities of for- 
eign governments, and for other purposes, having considered the 
same, report favorably thereon with an amendment and recom- 
mend that the bill as amended do pass. 

The amendment is as follows: 

Strike out all after the enacting clause and insert in lieu thereof 
the following: 

SECTION 1. DEFINITION OF COMMERCIAL ACTIVITY. 
Section 1603(d) of title 28, United States Code, is amended by adding at the end 


thereof the following: “A determination of whether an activity is commercial in 
character shall not be affected by the fact that the activity involves acts or under- 
takings requiring the exercise of governmental authority. tf such acts or under- 
takings in uded in a commercial activity shall be conside to be commercial in 
character.”. 

SEC. 2 ARBITRATION MATTERS. 


(a) INAPPLICABILITY OF Act OF STATE Docrrme.—(1) Chapter 1 of title 9, United 
States Code, is amended by adding at the end thereof the following new section: 
§ 15. Inapplicability of the act of state doctrine 

“Enforcement of arbitral agreements, confirmation of arbitral awards, and execu- 
tion upon ips ape based on orders confirming such awards shall not be refused 
on the basis of the act of state doctrine.”’. 

(2) The table of sections at the inning of — 1 of title 9, United States 
Code, is amended by adding at the en thereof the following: 
“15. Inapplicability of the act of state doctrine.”. 

(b) ExckPTIONS TO JURISDICTIONAL IMUNTTY OF A FOREIGN Srare.—Section 1605(a) 
of title 28, United States Code, is amended— 
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(1) by striking out “or” at the end of paragraph (4); : Ret ola 

(2) by striking out the period at the end of paragraph (5) and inserting in lieu 
thereof “; or”; and : 

(3) by adding at the end thereof the following: 

“(6) in which the action is brought either to enforce an agreement made by 
the foreign state with or for the benefit of a private party to submit to arbitra- 
tion any differences which have arisen or which may arise between the parties 
with respect to a defined legal relationship, whether contractual or not, con- 
cerning a subject matter capable of settlement by arbitration under the laws of 
the United States, or to confirm an award made pursuant to such an agreement to 
arbitrate, if— ‘ 

‘(A) the arbitration takes place or is authorized to take place in the 
United States, ; ; 

“(B) the agreement or award is governed by a treaty or other internation- 
al agreement in force with respect to the United States which provides for 
the recognition and enforcement of arbitral awards, 

“(C) the underlying claim, except for the agreement to arbitrate, could 
have been brought in a court of the United States under this section or sec- 
tion 1607, cr 

“(D) paragraph (1) of this subsection applies.’”’. 


SEC. 3. EXCEPTIONS TO IMMUNITY FROM ATTACHMENT OR EXECUTION. 


Section 1610 of title 28, United States Code, is amended— 
(1) in subsection (a}— ; 
z (A) by striking out ‘', used for a commercial activity in the United 
tates,”’; 
(B) by inserting “‘, or upon an arbitral award,” after “State”: 
(C) by amending paragraph (2) to read as follows: 
“(2) the property is used or intended to be used for a commercial activity in 
the United States, or’; 
(D) by amending paragraph (3) to read as follows: 
“(3) property belongs to an agency or instrumentality of a foreign state en- 
gaged in a commercial activity in the United States and the judgment relates to 
a claim for which the foreign state is not immune from jurisdiction by virtue of 
section 1605 or 1607 of this chapter, or”: 
(E) by amending paragraph (4B) to read as follows: 
“(B) which is immovable and situated in the United States.”; 
(F) by striking out paragraph (5); and 
(G) by inserting after paragraph (4) the following: 
“This subsection shall not apply to property that is used for purposes of maintaining 
a diplomatic or consular mission or the residence of the chief of such mission, in- 
cluding a bank account unless that bank account is also used for commercial pur- 
poses unrelated to diplomatic or consular functions.”; 
(2) by striking out subsection (b); 
he by redesignating subsections (c) and (d) as subsections (b) and (c), respec- 
tively; 
_ (4) in subsection (b) (as redesignated by paragraph (3) of this section) by strik- 
ing out “subsections (a) and (b)” and inserting in lieu thereof “subsection (a); 
_ (5) in subsection (c) (as redesignated by paragraph (3) of this section) by strik- 
ing out “subsection (c)” and inserting in lieu thereof “subsection (b)”; 
(6) in subsection (cX2) (as redesignated by paragraph (3) of this section), by in- 
serting “or an arbitral eward”’ after “judgment”; and 
(7) by adding at the end thereof the following: 

“(aX1) In addition to subsection (c), any property in the United States of an 
agency or instrumentality of a foreign state engaged in a commercial activity in the 
United States shall not be immune from attachment or injunctive relief before the 
entry of judgment in any action brought in a court of the United States or of a 
plate or before the period of time provided in subsection (b) of this section expires, 


“(A) the property attached or enjoined would be subject to execution under 
this chapter with respect to that ju ent, 
_ ‘(B) the purpose of the attachment or injunction is to secure satisfaction of a 
judgment or an arbitral award that has been or may be entered against the 
agency or instrumentality and not to obtain jurisdiction, 
_ “C) the property of a private party would be subject to such attachment or 
injunctive relief in like circumstances, 

“(D) the moving party has shown— 
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“(i) a probability of success on the merits, or has obtained a judgment in 
favor of such party, and 
“(ii) a probability that the assets will be removed from the United States 
or disposed of by the — or instrumentality before a judgment is en- 
tered or satisfied and that such action would frustrate execution of such 
judgment, and 
“(E) the moving part ts a bond in an amount equal to the greater of 50 
percent of the value of the property attached or any igher amount required 
under applicable law. 
_ “(2) If the agency or instrumentality has not appeared to oppose an attachment or 
injunctive relief granted under this subsection, or if such agency or instrumentality 
has appeared but has not had an adequate opportunity to present an opposition. the 
court shail grant an immediate hearing to seek dissolution of the attachment or 
order, and the court shal! dissolve the attachment or order if the agency or instru- 
mentality— 
“(A) demonstrates that one or more of the applicable criteria in this subsec- 
tion has not been satisfied, or 
“(B) posts a bond in the amount of the claim or the affected property, which- 
ever is less.”. 


Purpose or H.R. 3763 


H.R. 3763 would amend the Foreign Sovereign Immunities Act 
with respect to the liability of foreign governments for certain ac- 
tivities. 


BACKGROUND 


Sovereign immunity is a doctrine of international law under 
which domestic courts, in appropriate cases, rule that there is no 
jurisdiction over a foreign state. It is similar to diplomatic immuni- 
ty, which protects an individual diplomat from being sued in the 
Courts of the United States. 

The Foreign Sovereign Immunities Act (F.S.1.A.) was enacted 
into law in September, 1976, as Public Law 94-583. Since its enact- 
ment in 1976, the F.S.I.A. has not been amended. ; 

Prior to enactment of the F.S.LA., it was difficult to bring suit 
against foreign governments in United States Courts because his- 
torically these states were often granted sovereign immunity. 
Under the procedures then in existence, the State Department de- 
cided if immunity should be granted in individual cases where Ju- 
risdiction had been obtained by quasi in_rem actions by attach- 
ments of property of foreign overnments. The F.S.LA. was adopted 
to change this process by c ifying the “restrictive” theory of sov- 
ereign immunity,' transferring immunity decisions from the execu- 
tive to the judicial branch, establishing im personam jurisdiction 
against foreign states and thus ending the problems associated 
with arresting and attaching the propoerty of such states in order 
to obtain in rem jurisdiction. ! } 

The F.S.LA. codifies those circumstances when a foreign state is 
entitled to sovereign immunity. The Act permits foreign govern- 
ments to be sued in the United States Courts, for commercial activ- 
ity and private acts, but not for public acts. Under the F.S.LA., the 
court determines whether sovereign immunity applies to the par- 
ticular case. The Act also prescribes: the jurisdiction of United 
States courts in these cases; the procedures for commencing a law- 


1 The “restrictive” theory of sovereign immunity holds that the immunity of a foreign country 
is restricted to its public acts and does not extend to its commercial or private acts. 
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suit ag sreign states in both Federal and State courts; and 
the circumstances under which attachment and execution may be 
obtained against foreign states in both Federal and States courts. 


SumMMARY OF H.R. 3763 as REPORTED BY THE COMMITTEE 


H.R. 3763 amends three sections of the F.S.LA. relating to: (1) 
the definition of commercial activity; (2) the enforcement of arbi- 
tral awards; and (8) execution of judgment against commercial 
assets of foreign states and prejudgment attachment of such prop- 
erty. The amendments were developed by the Ad Hoc Committee 
on Revision of the Foreign Sovereign Immunities Act of the Ameri- 
can Bar Association Section on International Law and Practice. _ 

Section 1 of the bill clarifies the definition of “commercial activi- 
ty” in transactions that involve activities requiring the exercise of 
government @ on. For example, the activity would be commercial 
in character ader this clarification if the contract required the 
government issuance of health certificates or license to complete 
the transaction. While the clarification would prohibit the govern- 
ment from using the Act of State Doctrine ? as a defense in com- 
pleting such commercial transactions, it is not so broad as to reach 
legitimate government functions like the levy of taxes unless the 
performance of such activities are covered by the terms of the con- 
tract. 

Section 2 provides that the Act of State doctrine is inapplicable 
to the enforcement of arbitral agreements, the confirmation of ar- 
bitral awards, and the execution upon judgments based upon 
orders confirming such awards. It further provides for jurisdiction 
in U.S. Courts over foreign states in the enforcement or arbitration 
agreements in the following situations: 

(A) The arbitration takes place in the Untied States, 

(B) The agreement or award is governed by a treaty or inter- 
national agreement in force for the United States calling for 
the recognition or enforcement or arbitral awards, or 

(C) The underlying claim, save for the eement to arbi- 
trate, could have n brought under the FSLA. 

The bill also amends the F.S.1.A. in regard to execution of judg- 
ment against foreign states. Prior to enactment of the F.S.1A., 
there was no provision for execution of ju ent against foreign 
states, because these states were expected to honor such judgments. 
The Act created a limited exemption for execution as to specific 
commercial property used in committing the tort. Thus, execution 
of tort judgments under the current provision of the F.S.1.A. is lim- 
ited to the property used in activity upon which the tort claim is 
based. Section 3 of H.R. 3763 would eliminate the provision which 
requires that execution of the judgment is limited to only the com- 
mercial property of the foreign state which was used for the activi- 
ty upon which the claim is based. It would instead allow execution 
of judgments against any commercial property owned by the for- 
eign state in the United States, regardless of the connection of the 
property to the claim. Arbitral awards under the amendment 


* The “Act of State” doctrine provides that a foreign government cannot be made subject to 
legal proceedings for an act done by that government or by its delegate within the limite of the 
power given to the delegate by the foreign government. 
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would have the same status as judgments in regard to execution 
against the commercial property of a foreign state. 
_ Acase which demonstrates the problems with execution of a tort 
judgment under the current F.S.L.A. is Letelier v. Republic of Chile, 
488 F. Supp. 665 (1980). In this case, a tort action was brought 
under the F.S.LA. against Chile for the assassination of two indi- 
viduals in the United States. The Federal District Court found ju- 
risdiction under the Act and rendered a judgment against Chile. 
Attempts to enforce the judgment against the assets of the Chilean 
national airline were unsuccessful because the Court of Appeals 
ruled that the commercial property of the airlines as to which exe- 
cution was sought was not used for the activity upon which the 
claim was based. Moreover, the Court ruled that the plaintiffs 
could not execute on the property of a foreign state because it is 
immune from execution of a tort judgment under section 1605(a\(5) 
of the F.S.LA. The Court of Appeals concluded that Congress did in 
fact create a right without a remedy. 

The effect of the amendment contained in Section 3 would be to 
provide a remedy in situations like the Letelier case by allowing 
such plaintiffs to execute on any commercial property of the for- 
eign state, even if it was not used in the activity which gave rise to 
the claim. 

The ABA supports enactment of H.R. 3763. The Department of 
State opposes sections 1 and 3 of the H.R. 3763. The Department 
argues that the Section 1 clarification to the definition of commer- 
cial activity is too broad and that Section 3 would be harmful be- 
cause the F.S.1.A. properly excludes jurisdiction over torts arising 
out of discretionary acts of foreign states, as is done under the Fed- 
eral Tort Claims Act for the U.S. Government. 


COMMITTEE CONSIDERATION 


The Subcommittee on Administrative Law and Governmental 
Relations held a hearing on H.R. 1888, the predecessor to the clean 
pill, H.R. 3763, on May 28, 1987. The Subcommittee held a markup 
on December 10, 1987, during which it recommended the modifica- 
tions to H.R. 1888 and ordered it reported as a clean bill, H.R. 3763, 
by voice vote. 

On August 2, 1988, the Committee on the Judiciary favorably 
considered H.R. 3763 with a single amendment in the nature of a 
substitute and reported it favorably to the House by voice vote. 


SecTion-By-SecTIon ANALysIs oF H.R. 3763 As REPORTED BY THE 
COMMITTEE 


Section 1. Definition of commercial activity 

Section 1 amends section 1603(d) of title 28, United States Code, 
by changing the definition of “commercial activity” to provide that 
the determination that an activity is commercial in character shall 
not be affected by the fact that the activity involves acts or under- 
takings requiring the exercise of governmental authority. 


Section 2. Arbitration matters 


Section 2(a) amends Chapter 1 of title 9, United States Code, 
adding a new section: “In applicability of the Act of the State doc- 
trine in enforcement of arbitral agreements, confirmation and en- 
forcement of arbitral awards. This subsection prohibits the use of 
the Act of State doctrine as a defense to the enforcement of arbi- 
tral agreements, to the confirmation of arbitral awards, or to the 
execution of judgments based on orders confirming such awards. 

Section 2(b) amends section 1605(a) of title 28, United States Code, 
to provide that actions brought to enforce or confirm arbitration 
agreements, or to submit to arbitration disputes concerning a sub- 
ject matter able to be settled by arbitration, are exceptions to the 
jurisdictional immunity of foreign states. 


Section 3. Exceptions to immunity from attachment or execution 


Section 3 amends section 1610 of title 28, United States Code, to 
permit the execution of a judgment against the commercial proper- 
ty of a foreign state in the United States even if the property is 
unrelated to the claim for which execution is sought. The section 
removes the requirement that the property to be executed against 
be related to the underlying cause of action. 

The section also provides for prejudgment attachment of any 
property belonging to any agency or instrumentality of a foreign 
state engaged in commercial activity. 


STATEMENTS UNDER Rue XI Cxiause 2(1X2XB), CLrause 2(1X3XA), 
CLAUSE (2)(1X3XB), CLAUSE 2(1X3)(D) AND CLauseE 2(1\(4); Rute XIII 
cule (7XaXl); AND Rute XI Crause 2(1X3XC); anp Rute XIII 

LAUSE (3) 


COMMITTEE VOTE 


Rule XI 2(1X2\B)) 


On August 2, 1988, a reporting quorum being present, the full 
Committee on the Judiciary approved the bill, H.R. 3763, with an 
amendment in the nature of a substitute, by a voice vote. 


OVERSIGHT STATEMENT 


(RULE XI (2XTX3)\A)) 


The Subcommittee on Administrative Law and Governmental 
Relations of this Committee exercises the Committee’s oversight re- 
sponsibility with reference to the Foreign Sovereign Immunities 
Act in accordance with rule VI(b) of the Rules of the Committee. 
The favorable consideration of this bill was recommended by that 
subcommittee and the Committee determined that the legislation 
should be enacted as set forth in this bill. 
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BUDGET STATEMENT 
(Rule XI (2X1X3XB)) 


_ H.R. 8736 does not directly provide budget authority nor does it 
involve new or increased tax expenditures contemplated by Clause 
2(1X3XB) of Rule XI. 


OVERSIGHT FINDINGS AND RECOMMENDATIONS OF THE COMMITTEE ON 
GOVERNMENT OPERATIONS 


(Rule XI (2X1X3XD)) 


No findings or recommendations of the Committee on Govern- 
ment Operations were received as referred to in subdivision (d) of 
clause 203) of House Rule XI. 


INFLATIONARY IMPACT 


(Rule XI (21X4)) 


In compliance with clause 2(1X4) of House Rule XI, it is stated 
that this legislation will have no inflationary impact cn prices and 
costs on the operation of the national economy. 


COST 


(Rule XIII (7XaX1)) 


The costs are those outlined in the cost estimate of the Congres- 
sional Budget Office included in this report. 


COST ESTIMATE OF THE CONGRESSIONAL BUDGET OFFICE 
(Rule XI 2(X3Xc)) 


The cost estimate of the Congressional Budget Office, prepared 
pursuant to section 403 of the Congressional Budget Act of 1974 
and received by the Committee on August 5, 1988, is as follows: 


U.S. CONGRESS, 
CONGRESSIONAL BuDGET OFFICE, 
Washington, DC, August 4, 1988. 
Hon. Perer W. Rop1no, Jr., 
Chairman, Committee cn the Judiciary, 
House of Representatives, Washington, DC. 

Dear Mr. CHAIRMAN: The Congressional Budget Office has re- 
viewed H.R. 3763; a bill to amend title 28, United States Code, re- 
lating to foreign sovereign immunity, with respect to certain activi- 
ties of foreign governments, and for other purposes; as ordered re- 
ported by the House Committee on the Judiciary on August 2, 
1988. The bill amends the definition of commercial activity, the en- 
forcement of arbitral awards, and the execution of judgment 
against commercial assets of foreign states and prejudgment at- 
tachment of such property und r the Foreign Sovereign Immuni- 
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ties Act. Enactment of this legislation is estimated to have no sig- 
nificant budget costs to federal, state, or local governments. 


Sincerely, 
/ JAMES L. BLUM, 


Acting Director. 
CHANGES IN EXISTING LAW MADE By THE BILL, AS REPORTED 


(Rule XIII, Clause 3) 


In compliance with clause 3 of rule XIII of the Rules of the 
House of Representatives, changes in existing law made by the bill, 
as reported, are shown as follows (existing law proposed to be omit- 
ted is enclosed in black brackets, new matter is printed in italic, 
existing law in which no change is proposed is shown in roman): 


TITLE 28, UNITED STATES CODE 


* * * * * x * 


PART IV—JURISDICTION AND VENUE 


* * * ¥ * * * 


CHAPTER 97—JURISDICTIONAL IMMUNITIES OF FOREIGN 
STATES 


* s * s * % x 


§ 1603. Definitions 
For purposes of this chapter— 
(a) se. 


* * * * * * * 


(d) A “commercial activity” means either a regular course of 
commercial conduct or a particular commercial transaction or 
act. The commercial character of an activity shall be deter- 
mined by reference to the nature of the course of conduct or 
particular transaction or act, rather than by reference to its 
purpose. A determination of whether an activity is commercial 
in character shall not be affected by the fact that the activity 
involves acts or undertakings requiring the exercise of govern- 
mental authority. Any such acts or undertakings included in a 
cae ciat activity shall be considered to be commercial in 
character. 


* * 2 * * o Ba 
§ 1605. General exceptions to the jurisdictional immunity of a for- 
eign state 


(a) A foreign state shall not be immune from the jurisdiction of 
Poe the United States or of the States in any case— 


* * * * * * * 
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(4) in which rights in property in the United States acquired 
by succession or gift or rights in immovable property situated 
in the United States are in issue; [or] 

(5) not otherwise encompassed in paragraph (2) above, in 
which money damages are sought against a foreign state for 
personal injury or death, or damage to or loss of property, oc- 
curring in the United States and caused by the tortious act or 
omission of that foreign state or of any official or employee of 
that foreign state while acting within the scope of his office or 
employment; except this paragraph shall not apply to— 

(A) any claim based upon the exercise or performance or 
the failure to exercise or perform a discretionary function 
regardless of whether the discretion be abused, or 

(B) any claim arising out of malicious prosecution, abuse 
of process, libel, slander, misrepresentation, deceit, or in- 
terference with contract rights[[.]; or 

(6) in which the action is brought either to enforce an agree- 
ment made by the foreign state with or for the benefit of a pri- 
vate party to submit to arbitration any differences which have 
arisen or which may arise between the parties with respect to a 
defined legal relationship, whether contractual or not, concern- 
ing a subject matter capable of settlement by arbitration under 
the laws of the United States, or to confirm an award made 
pursuant to such an agreement to arbitrate, if— 

(A) the arbitration takes place or is authorized to take 
place in the United States, 

(B) the agreement or award is governed by a treaty or 
other international agreement in force with respect to the 
United States which provides for the recognition and en- 
forcement of arbitral awards, 

(C) the underlying ciaim, except for the agreement to ar- 
bitrate, could have been brought in a court of the United 
States under this section or section 1607, or 

(D) paragraph (1) of this subsection applies. 


+ * * * * * * * 


§ 1410. Exceptions to the immunity from attachment or execution 


(a) The property in the United States of a foreign state, as de- 
fined in section 1603(a) of this chapter[, used for a commercial ac- 
tivity in the United States,] shall not be immune from attachment 
in aid of execution, or from execution, upon a judgment entered by 
a court of the United States or of a State, or upon an arbitral 
award, after the effective date of this Act, if— 

(1) the foreign state has waived its immunity from attach- 
ment in aid of execution or from execution either explictly or 
by implication, notwithstanding any withdrawal of the waiver 
the foreign state may purport to effect except in accordance 
with the terms of the waiver, or ; * 

[(2) the property is or was used for the commercial activity 
upon which the claim is based, or | og e. 

[(3) the execution relates to a judgment establishing rights 
in property which has been taken in violation of international 
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law or which has been exchanged for property taken in viola- 
tion of international law, or} 

(2) the property is used or intended to be used for a commer- 
cial activity in the United States, or ; 

(3) the property belongs to an agency or instrumentality of a 
foreign state engaged in a commercial activity tm the United 
States and the judgment relates to a claim for which the jor- 
eign state is not immune from jurisdiction by virtue of section 
1 605 or 1607 of this chapter, or 

(4) the execution relates to a judgment establishing rights in 
property— 

(A) which is acquired by succession or gift, or 
[(B) which is immovable and situated in the United 
States: Provided, That such property is net used for pur- 
poses of maintaining a diplomatic or consular mission or 
the residence of the Chief of such mission, or] 
(B) which is immovable and situated in the United 
States. 
This subsection shall not apply to property that is used for purposes 
of maintaining a diplomatic or consular mission or the residence of 
the chief of such mission, including a bank account unless that 
bank account is also used for commercial purposes unrelated to dip- 
lomatic or consular functions. ; 

{(5) the property consists of any contractual obligation or 
any proceeds from such a contractual obligation to indemnify 
or hold harmless the foreign state or its employees under a 
policy of automobile or other liability or casualty insurance 
covering the claim which merged into the judgment. ] 

[(b) In addition to subsection (a), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
commercial activity in the United States shall not be immune from 
attachment in aid of execution, or from execution, upon a judg- 
ment entered by a court of the United States or of a State after the 
effective date of this Act, if— 

{(1) the agency or instrumentality has waived its immunity 
from attachment in aid of execution or from execution either 
explicitly or implicitly, notwithstanding any withdrawal of the 
waiver the agency or instrumentality may purport to effect 
except in accordance with the terms of the waiver, or 
_ [(2) the judgment relates to a claim for which the agency or 
instrumentality is not immune by virtue of section 1605(aX2), 
(3), or (5), or 1605(b) of this chapter, regardless of whether the 
prey is or was used for the activity upon which the claim 
is b rm | 

[(c)] ( No attachment or execution referred to in [subsections 
(a) and (b)] subsection (a) of this section shall be permitted until 
the court has ordered such attachment and execution after having 
determined that a reasonable period of time has elapsed following 
the entry of judgment and the giving of any notice required under 
section 1608(e) of this chapter. 

[(d)] (©) The property of a foreign state, as defined in section 
1603(a) of this chapter, used for a commercial activity in the 
United States, shall not be immune from attachment prior to the 
entry of judgment in any action brought in a court of the United 
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53) ates or of a State, or prior to the elapse of the period of time pro- 
vi ied in subsection [(c)] (0) of this section, if— 
(1) the foreign state has explictly waived its immunity from 
attachment prior to judgment, notwithstanding any withdraw- 
al of the waiver the foreign state may purport to effect except 
in accordance with the terms of the waiver, and 
(2) the purpose of the attachment is to secure satisfaction of 
a judgment or an arbitral award that has been or may ulti- 
mately be entered against the foreign state, and not to obtain 
jurisdiction. 
(aX) In addition to subsection (c), any property in the United 
States of an agency or instrumentality of a foreign state engaged in 
/a commercial activity in the United States shall not be immune 
from attachment or injunctive relief before the entry of judgment in 
any action brought in a court of the United States or of a State, or 

before the period of time provided in subsection (b) of this section 
expires, if— 

(A) the property attached or enjoined would be subject to exe- 
cution under this chapter with respect to that judgment, 

(B) the purpose of the attachment or injunction is to secure 
satisfaction of a judgment or an arbitral award that has been 
or may be entered against the agency or instrumentality and not 
to obtain jurisdiction, 

(C) the property of a private party would be subject to such 
attachment or injunctive relief in like circumstances, 

(D) the moving party has shown— 

(i) a probability of success on the merits, or has obtained 
a judgment in favor of such party, and 

(ii) a probability that the assets will be removed from the 
United States or disposed of by the agency or instrumentalt- 
ty before a judgment is entered or satisfied and that such 
action would frustrate execution of such judgment, and 

(E) the moving party posts a bond in an amount equal to the 
greater of 50 percent of the value of the property attached or 
any higher amount required under applicable law. 

(2) If the agency or instrumentality has not appeared to oppose an 
attachment or injunctive relief granted under this subsection, or if 
such agency or instrumentality has appeared but has not had an 
adequate opportunity to present an opposition, the court shall grant 
an immediate hearing to seek dissolution of the attachment or 
order, and the court shall dissolve the attchment or order if the 
agency or instrumentality— ; ee 
(A) demonstrates that one or more of the applicable criteria in 
this subsection has not been satisfied, or 
(B) posts a bond in the amount of the claim or the affected 
property, whichever is less. 


+ * e ag * * oa 
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TITLE 9, UNITED STATES CODE 
CHAPTER 1—GENERAL PROVISIONS 


1. “Maritime pancactigne and “Commerce” defined; exceptions to operation of 
title. 

s * ad 

15. Inapplicability of the act of state doctrine. 


* = ad ° 


s * * . 


* s s 


$15. inapplicability of the act of state doctrine 


Enforcement of arbitral agreements, confirmation of arbitral 
awards, and execution upon judgments based on orders confirming 
such awards shall not be refused on the basis of the act of state doc- 


trine. 


O 


Document No. 18 


~h 22, 1988 


m 


t, 

YEA provides a forum within which, 
echanisms by which, the U.S. and our 
cooperate to prepare for and alle- 
the potential effects of severe oil 

In view of the continuing unstable 
fons in the Middle East and the 
w security issues at stake, such coop- 
is essential. Principally as a result of 
forts. in 1984 the TEA adopted a sig- 
t policy decision which identifies 
coordinated drawdown of emergency 

by member nations as a vital ele- 
in coping with a major oil supply dis- 

The Administration believes that 
y use of oil stocks, coordinated with 
SA partners, should de the first line of 
in a crisis. However, this Adminis 
-n, like its predecessors during the past 
-e, is committed to the IEA's estab- 
a systems for sharing information on 

ational oi) markets and for interna. 
u oi) allocation, should a severe oil 
-y disruption require the activation of 


systems. : 
= TEA’s emergency Information and oil 
systems are designed to rely heavily 
the voluntary assistance of private 
anies that conduct the bulk of tne 
a} oll trade. To facilitate U.S. 
participation In the IEA. section 
uthorizes the development of volun- 
agreements and plans of action to im- 
nt the allocation and information pro- 
of the IEP, and makes available a 
antitrust defense and a breach of 
defense with respect to actions 
| to develop or carry out voluntary 
ts and plans of action. Under this 
ority. a Voluntary Agreement and Plan 
ction to Implement the International 
Program was agreed to In 1976 by a 
"ber of US. ofl companies (41 F.R. 
8, April 1, 1976); and on January 26. 
| the Secretary of Energy approved the 


hi, February 2, 
sompanies, including both major interna 
of] companies and Independent oil 
panies, are participants In the Volun- 


fon 252(f) of EPCA fs essential to the 
icipation of U.S. ofl companies in the 
tary Agreement and, through it. in 
IEP. The IEP. in turn. can function ef- 
“ively only with participation by U.S. and 
gn oll companies in the international 
market. Those companies would be the 
actors in the redistribution of oil if 
TEP’s emergency sharing provisions 
e activated. 
her significant provisions of EPCAS 
fe II also are scheduled to expire on June 
1988, including the section 251 authority 
) international! oil allocation. and the sec- 
™ 284 authority for the Executive Branch 
‘provide certain all company information 
he TEA. These authorities are important 
support fulfillment of U.S. obtigations 


iciency and our continued commitment to 
= IEA are especially significant compo- 
mits of the Nation’s energy emergency 
Micy. Extending the IEP authorities in 
"CA Title U1 for five years would provide 
sé necessary affirmation of this commit- 
At, 

The Department urges timely action on 
is D1 in order to safeguard the Nation's 


- 
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energy security and because plans are un- 
derway for the sixth test of the LEA's emer- 
gency sharing system, presently scheduled 
for late 1988. For the planning and conduct 
of this test to proceed on schedule, the IEP 
authorities should not be allowed to lapse. A 
five year extension of these authorities also 
would aid U.S. companies tn their long-term 
planning for participation in IEP activities 
and underscore the Government's serious- 
ness of purpose in encouraging that partici- 
pation. 

The Office of Management and Budget 
advises that enactment of this legislation is 
in accord with the President’s legislative 
progra:n. 

Sincerely. 
Eaic J. Fret. 
Acting General CounseLe 


By Mr. PELL (by request): sia 
S. 2204. A bill to implement the 
Inter-American Convention on Inter- 
national Commercial Arbitration: to 
the Committee on Foreign Relations. 
IMPLEMENTING THRE INTER-AMERICAN CONVEN- 

TION ON INTERNATIONAL COMMERCIAL ARBI- 

TRATION 
e@ Mr. PELL. Mr. President, by re- 
quest, I introduce for appropriate ref- 
erence a bill to Implement the Inter- 
American Convention on International 
Commercia! Arbitration. 

This proposed legislation has been 
requested by the Department of State, 
and I am Introducing It tn order that 
there may be a specific bill to which 
Members of the Senate and the public 
may direct their attention and com- 
ments. 

This legislation was previously con- 
sidered and acted upon favorably by 
the Senate in the last Congress. but 
time did not permit similar action In 
the House. 

I ask unanimous consent that the 
bill be printed in the Recorp at this 
point, together with the section-by- 
section analysis and letter from the 
Assistant Secretary of State for Legis- 
lative and Intergovernmental Affairs 
to the President of the Senate dated 
November 4. 1987. 

There being no objection, the mate- 
rial was ordered to be printed in the 
Record, as follows: 

S, 2204 

Be it enacted by the Senate and House of 
Representatives of the Uniled Stutes of 
Americe in Congress assembled, That Title 
9 United States Code. is amended by 
adding 
“CHAPTER 3. INTER-AMERICAN CON- 
VENTION ON INTERNATIONAL COM 
MERCIAL ARBITRATION 


“See. 
“301. Enforcement of Convention. 
“302. Incorporation by reference. 

303. Order to compel arbitration: appoint: 
ment of arbitrators; locale. 

304. Recomition and enforcement of for- 
eign arbitral decisions and 
awards: reciprocity. 

305 Relationship between the Inter-Ameri 


can Convention and the Con- 
vention on the Recornition 
and Enforcement of Foreitn 
Arbitral Awards of June 1. 
1958. 
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“306. Applicable rules of Inter-American 
Commercial Arbitration Com- 
mission. 

“20T. Chapter |. residual application. 

"9-291. Enforcement of Convention 

“The Inter-American Convention on 

International Commercial Arbitration of 

January 30, 1975, shall be enforced in 

United States courts in accordance with this 

chapter. 


~§ 202. Incorporation by reference 


“The provisions of chapter 2, sections 202, 
203. 204, 205 and 207 shall apply to this 
chapter as if specifically set forth herein. 
except that for the purposes of this chapter 
“the Convention” shall mean the Inter 
American Convention. 


“$209. Order to compel! arbitration; appointment 
of arbitrators; locale 


“A court having jurisdiction under this 
chapter may direct that arbitration be held 
in accordance with the agreement at any 
piace therein provided for, whether that 
place is within or without the United States 
The court may also appoint arbitrators in 
accordance with the provisions of the agree- 
ment. 

“In the event the agreement does not 
make provision for the place of arbitration 
or the appointment of arbitrators, the court 
shall direct that the arbitration shall be 
held and the arbitrators be appointed in ac- 
cordance with Article 3 of the Inter-Amer:- 
can Convention. 

“G04, Recognition and enforcement of forcian 
arbitral decisions and awards; reciprocity 
“Arbitral decisions or awards made in the 

territory of a foreign State shall. on the 
basis of reciprocity. be recognized and en- 
forced under this chapter only If that State 
has ratified or acceded to the Inter-Amerl- 
can Convention. 

“$305. Relationship between the Inter-American 
Convention and the Convention on the Recog- 
nition and Enforcement of Foreign Arbitral 
Awards of June 19, 1958 
“When the requirements for application 

of both the Inter-American Convention and 

the Convention on the Recognition and En- 
forcement of Poreign Arbitral Awards of 

June 10, 1958, are met, determination as to 

which Convention applies shall. unless oth- 

erwise expressly agreed. be made as follows: 

“(1) If a majority of the parties to the ar- 
bitration agreement are citizens of a State 
or States that have ratified or acceded to 
the Inter-American Convention and are 
member States of the Organization of 
American States. the Inter-American Con: 
vention shall apply. 

“<2) In all other cases the Convention on 
the Recognition and Enforcement of For- 
eign Arbitral Awards of June 10, 1958, shall 
apply. 

“S206. Applicable rules of Inter-American Com- 

mercial Arbitration Commission 


“ca) Por the purposes of this chapter the 
rules of procedure of the Inter-American 
Commercial Arbitration Commission re 
ferred to in Article 3 of the Inter-American 
Convention shall, subject to subsection (>) 
of this section, be those rules as promulgat- 
ed by the Commission on January i, 1978 

“(>> In the event the rules of procedure of 
the Inter-American Commercial Arbitration 
Commission are modified or amended In ac 
cordance with the procedures for amend: 
ment of the rules of the said Commission. 
the Sceretary of State, by regulation in 1c: 
cordance with Section 553 of Title 3. United 
States Code. consistent with the aims and 
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purposes of thls Convention, may prescribe 
that such modifications or amendments 
shall be effective for purposes of this chap- 
ter. 

“8307, Chapter 1; residua) application 


“Chapter 1 applies to actions and proceed- 
ings brought under this chapter to the 
extent chapter 1 is not in conflict with this 
chapter or the Inter-American Convention 
as ratified by the United States.” 

Sec. 2. Title 9, United States Code, {s fur- 
ther amended by adding to the table of 
chapters at the beginning a new sub-head- 
ing as follows: 

“3, Inter-American Convention on 
Internationa) Commercial Arbitra- 
RO raes cecatecss cenitaiced sontepacarhusssnlavemr (yess 00 Atte 
Sec, 3. This Act shall be effective upon 

the entry into force of the Inter-American 

Convention on Internationa) Commercial] 

Arbitration of January 30, 1975, with re- 

spect to the United States. 

SECTION-BY-SECTION ANALYSIS OF A BILL TO 
IMPLEMENT THE INTER-AMERICAN CONVEN- 
TION ON INTERNATIONAL COMMEKCIAL ARBI- 
TRATION 


Section 1. Sectlon 1 of the bill amends 
Title 9 of the United States Code by addi- 
tion of a new Chapter 3, consisting of sec- 
tions 301 through 307. As amended, Title 9 
would thus contain three chapters: Chapter 
1 (sections 1-14), the origina) Federal Arbi- 
tration Act; Chapter 2 (sections 201-208), 
the Implementing legislution for the New 
York Convention on the Recognition and 
Enforcement of Forelgn Arbitral Awards of 
June 10, 1958 (“New York Convention”); 
and Chapter 3 (sections 301-307), imple- 
menting legislation for the Inter-American 
Convention on Internatlonal Commerical 
Arbitration of January 30, 1975 (‘Inter- 
American Convention”). 

Section 301. Section 301 of Title 9 paral- 
lels section 201 of the implementing legisia- 
tion for the New York Convention. 

Section 302. Section 302 incorporates sec- 
tons 202, 203, 204, 205, and 207 of the iIm- 
plementing legislation for the New York 
Convention: the two Conventions do not 
differ so as to cal] for different measures of 
implementation tn these respects, 

The Incorporation of section 202, which 
provides that an arbitratlon agreement or 
arbitra) award arising out of a legal relation- 
ship “which ts considered as commercial’ 
falls under the Convention (as incorporated, 
the reference is to the Inter-American Con- 
vention), provides the basis for a broad defi- 
nition of the term “commercial” for pur- 
poses of the Convention. The Convention 
Itself provides no definition of the term, but 
it Ils the understanding of the United States 
that trade, investment, and other business 
and financial activities which bear on “‘for- 
eign commerce” are considered ‘‘commercial 
and are thus within the purview of the Con- 
vention 

The incorporation of section 202 also 
clarifies that the Inter-American Conven- 
tion, like the New York Convention, shal) be 
deemed not to apply to an arbitra] agree- 
ment or award arising cut of a Jegal rela- 
tionship which is entirely between citizens 
of the United States, unless there is a rea- 
sonable foreign element in the relationship 
as defined in section 202. 

The incorporation of sections 203 and 204 
extends the same provisions concerning ju- 
risdiction of the United States district 
courts and venue to actions or proceedings 
falling under the Inter-American Conven- 
tion as apply to Lhose falling under the New 
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York Convention. Similarly, the incorpora- 
tion of section 205 gives defendants the 
right to remove actions or proceedings relat: 
ing lo arbitration agreements or awards fal)- 
ing under the Inter-American Convention 
from State courts to United States district 
courts, as is now the case for those falling 
under the New York Convention. 

With the Incorporation of section 207, the 
three-year Ilmitation period for application 
to a court for an order confirming an arbi- 
tra) award that applies to awards falling 
under the New York Convention wil) also 
apply to awards falling under the Inter- 
American Convention. Section 207 also re- 
quires the court to confirm the award 
“unless it finds one of the grounds for refus- 
a] or deferral of recognition or enforcement 
of the award specified in the said Conven- 
tion.” Those grounds are specified in Article 
5 of the Inter-American Convention, which 
was taken almost verbatim from Article V of 
the New York Convention in order to assure 
that the sole grounds for refusal of the rec- 
ognition and enforcement of an award 
would be the same under both Conventions. 

Section 303. The first paragraph of this 
section repeats 9 U.S.C. section 206, provid- 
ing that a court may direct that arbitration 
be held in accordance with the agreement at 
any place therein provided for, whether 
that place ls within or without the United 
States, and that the court may also appoint 
arbitrators in accordance with the provi- 
sions of the agreement. Neither the Conven- 
tion nor section 303 attempts to resolve 
other issues which the court may be asked 
to address in connection with s matter 
which ts to be submitted to arbitration. 

The second paragraph of section 303 Is 
new, reflecting Article 3 of the Inter-Ameri- 
can Convention. Article 3 provides that 
when or to the extent that the parties fall 
to agree upon other applicable rules of pro- 
cedure, arbitration shall be governed by the 
rules of procedure of the Inter-American 
Commercial Arbitration Commission, a pri- 
vate organization originally established in 
1934 at the recommendation of the prede- 
cessor of the Organization of American 
States (OAS). 

Neither the Federal Arbitration Act nor 
the New York Convention contains a com- 
parable provision, but rather leaves the 
choice of rules of procedure to the court In 
the absence of agreement by the parties. 
The specification of “back-up” rules pro- 
vides a desirable certainty and uniformity in 
the application of the Inter-American Con- 
vention. 

Section 304, Section 304 provides a rule of 
reciprocity analogous to that applicable to 
the New York Convention. The }atter per- 
mits a reservation, which the United States 
has made, that a State may on the basis of 
reciprocity apply the Convention to the rec- 
ognition and enforcement of awards made 
only in the territory of another Contracting 
State (Article I, paragraph 3). The United 
States will make a comparable reservation 
to the Inter-American Convention, and Sec- 
tion 304 has been drafted to make that res- 
ervation readily available for the reference 
of courts and practitioners. Also, the section 
has been worded in such a way as to make 
clear that it is intended only to be a rule of 
reciprocity and not a determination that ar- 
bitral decisions and awards made in the 
United States are excluded from the appli- 
cability of the Inter-American Convention if 
they otherwise fall under the Convention 
and the provisions of chapter 3, including in 
particular section 202 as incorporated in 
chapter 3, Litigation has been required to 
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resolve that issue, in so far as the applicabil- 
ity of the New York Convention Is con- 
cerned, given the less than precise wording 
of the two sentences Of paragraph 1 and the 
first sentence of paragraph 3 of Article I of 
the New York Convention. The Inter-Ameri- 
can Convention contains no comparable pro- 
visions; while it deals only with “interna- 
tional commercial arbitration,” there ts 
nothing in the language of the Convention 
or in the negotiating history to indicate an 
intent to limit the applicability of its recog- 
nition and enforcement provisions lo awards 
made in countries other than those where 
recognition and enforcement are sought. 

Section 305, The Inter-American Conven- 
tion does not contaln an express provision 
concerning its applicability when there ts 
another convention on recognition and en- 
forcement of arbitral] agreements and 
awards which might also apply to a specific 
case, In particular, the United States and at 
least some other countries will be a party to 
both the inter-American and the New York 
Conventions. Given the substantial identity 
of the two conventions, thls issue Is not ex- 
pected to be of great consequence. However, 
it ls nonetheless useful to resolve It explicit- 
ly in order to remove 8 potential ground for 
controversy. 

The New York Convention ts better estab- 
lished in Jaw and in practice than the Inter- 
American Convention and has greater 
worldwide participation. The United States 
will therefore enter a reservation In ratify- 
ing the Inter-American Convention, to es- 
tablish clearly the applicability of the New 
York Convention In appropriate cases. 

Section 305 reflects this reservation, pro- 
viding that, where both Conventions are ap- 
plicable to a particular casc, the United 
States would be bound by and apply the 
provisions of the Inter-American Conven- 
tion only !f a majority of the parties to the 
arbitration agreement are citizens of a State 
or States that have ratifled or acceded 
thls Convention and are citizens of OAS 
Member States. In other cases, the Unitec 
States will be bound by and apply the provi 
slons of the New York Convention. Sectior 
305 makes clear that, where both Conven 
tlons are potentially applicable, both partie 
must be citizens of OAS Member State 
before the Inter-American Conyentio) 
would supersede the New York Conventior 

Section 306. Section 306, like section 30: 
is necessary in order to implement the Art 
cle 3 provision of the Inter-American Cor 
vention which spectfies applicable rules ¢ 
procedure for cases in which the parties fa 
to agree on such rules. While the rules ¢ 
procedure of the Inter-American Comme: 
cial Arbitration Commission are deeme 
useful and acceptable, the Commission is 
private, nongovernmental body. It ts ther 
fore desirable that there be official revie 
and approval of any amendments to tr 
rules before they are made applicable | 
parties by law. 

The United States will enter a reservatic 
regarding article 3 that the United Stat 
will apply the rules of procedure of U 
Inter-American Commercial Arbitratic 
Commission which are in effect as of rati 
cation, unless a later officia} determinati 
is made to adopt and apply any amer 
ments to the rules which the Inter-Ame 
can Commercial Arbitration Commissi 
may make subsequently. Section 306 pi 
vides a rulemaking procedure for makt 
such an official determination; this pro: 
dure provides a simple and efficient mect 
nism for soliciting the comments of intere 
ed and expert groups and individuals 


97 


«> 


March 22, 1988 


erder to provide an informed basis for offt- 
~jal judement and determination, 
Section 307. Section 307 incorporates a 
>5rovision parallel to 9 U.S.C. section 208. 
‘Section 2. Section 2 of the bill adds a new 
gubheading to the table of chapters at the 
of Title 9 to correspond to the 
mew Chapter 3. 
Section 3. Section 3 of the bill establishes 
che effective date. 
Unrrep STATES DEPARTMENT OF STATE. 
Washington, DC, November 4, 1987. 
Hon. Georce Busi, 
¢ U.S. Senate. 
Dean Mr. Prestpent: I have the honor to 
transmit for the consideration of the Con- 
the draft of a bill to implement the ob- 
ions of the United States under the 
Inter-American Convention on Internation- 
a} Commercial Arbitration. The Convention 
was transmitted to the Senate for its advice 
and consent to ratification on June 15, 1981. 
and the Senate gave its advice and consent 
on October 9, 1986. The instrument of ratifi- 
cation will be deposited with the General 
Organization of American 
States once appropriate implementing legis- 


will enter Into force for the United States 
on the thirtieth day after deposit of the in- 
nt of ratification. 

‘The Inter-American Convention on Inter- 
national Commercial Arbitration entered 
into force on June 16, 1976. At present, 
Chile, Costa Rica, E} Salvador, Guatemala, 
Honduras, Mexico, Panama, Paraguay, Uru- 
guay and Venezuela are parties. Consistent 
with the longstanding United States policy 
to facilitate the use of arbitration as a 
means of resolving international commerctal 
disputes, this Convention will provide an op- 
portunity to secure wider benefits of recog- 
nition and enforcement of international 
commercial arbitration agreements and 
awards among & greaver number of coun- 
tries in this hemisphere. 

The Inter-American Convention on Inter- 
natfonal Commercial Arbitration Is modeled 
after the New York Convention on the Rec- 
ognition and Enforcement of Poreign Arbi- 
tral Awards, to which the United States 
became a party In 1970. The draft bill to im- 
plement the Inter-American Convention is 
similarly modeled after. and Incorporates in 
large part. the legislation which Implements 
the New York Convention, 9 U.S.C. 201-208. 
Several new provisions are incorporated In 
the draft bill, however, In order to clarify 
the sphere of application of the Inter-Amer- 
ican Convention and to safeguard its provi- 
sions respecting arbitra! procedures; these 
are described more fully In the section-by- 
section analysis which accompanies this 
letter. 

The draft dill is Identical to the bill which 
was introduced, by request, In the House of 
Representatives on September 22, 1986 dy 
Chairman Rodino (H.R. $574) and in the 
Senate on November 5, 1985 by then Chair- 
man Lugar (S. 1828). The Senate passed the 
legislation during the 99th Congress but the 
House did not act on it. 

The Inter-American Convention on Inter- 
national Commercial Arbitration has re- 
ceived the support of a large number of in- 
terested and representative organizations, 
including the American Bar Association, the 
American Arbitration Association, the 
United States Chamber of Commerce. the 
Association of American Chambers of Com- 
merce in Latin America, the American For- 
eign Lax Association, and a number of state 
and local bar associations. Experts from the 
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American Arbitration Association and 
American Bar Association have reviewed the 
proposed legislation and have advised that 
they consider it satisfactory. 

Prompt approval of this implementing leg 
islation will permit United States citizens 
and concerns seeking enforcement of com- 
mercial arbitration agreements and awards 
to enjoy the benefit of this Convention 
among the countries which are parties, and 
may encourage more rapid and widespread 
ratification by other countries as well. 

The Office of Management and Budget 
has advised that there is no objection to the 
presentation of this proposal to the Con- 
gress, and that its enactment would be In 
accord with the program of the President. 
With best wishes, 

Sincerely. 
J. Epwarp Pox. 
Assistant Secretary, Legislative 
and Intergovernmental A/fairs.@ 
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ADDITIONAL COSPONSORS 
Ss. 476 
At the request of Mr. Dopp, the 
names of the Senator from Texas (Mr. 
Bentsen], the Senator from North 
Dakota (Mr. Conrad], the Senator 
from New Jersey (Mr. Braptex], and 
the Senator from Connecticut (Mr. 
Weicker) were added as cosponsors of 
S. 476, a bill to provide assistance in 
the development of new or improved 
programs to help younger persons 
through grants to the States for com- 
munity planning, services, and train- 
ing: to establish within the Depart- 
ment of Health and Human Services 
an operating agency to be designated 
as the Administration on Children, 
Youth, and Families; and to provide 
for a White House Conference on 
Young Americans. 
s.675 
At the request of Mr. MrtcHetr, the 
names of the Senator from Ohio (Mr. 
Metzensavm] and the Senator from 
Washington (Mr. Evans] were added 
as cosponsors of S. 675, a bill to au- 
thorize appropriations to carry out the 
Endangered Species Act of 1973 during 
fiscal years 1988, 1989, 1990, 1991, and 
1992. 
S. 1469 
At the request of Mr. BoscHwitz, 
the names of the Senator from Mary- 
land (Ms. Mrkotsk1), the Senator 
from Arizona (Mr. McCatn}, the Sena- 
tor from Indiana (Mr. Quaytsl, and 
the Senator from Mississippi (Mr. 
CocuRraNn]} were added as cosponsors of 
S. 1489, a bill to amend title VII of the 
Social Security Act to restrict the use 
of “Social Security” or “Social Securi- 
ty Administration” on goods not con- 
nected with such Administration. 
S$. 1522 
At the request of Mr. RrecLe. the 
names of the Senator from Iowa (Mr. 
Harxrn], the Senator from Pennsylva- 
nia (Mr. Specter], the Senator from 
Oklahoma (Mr. Boren], and the Sena- 
tor from New Mexico (Mr. Domenict) 
were added as cosponsors of S. 1522, a 
bill to amend the Internal Revenue 
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Code of 1986 to extend through 1992 
the period during which qualified 
mortgage bonds and mortgage certifi- 
cates may be issued. 
S. 1739 
At the request of Mr. Leany, the 
name of the Senator from Maine (Mr. 
MrrcHett) was added as a cosponsor of 
S. 1729, a bill to promote rural devel- 
opment, and for other purposes. 
S. 1929 
At the request of Mr. Bumpers, the 
name of the Senator from Connecticut 
(Mr. Dopp) was added as a cosponsor 
of S. 1929, a bill to amend the Small 
Business Investment Act to establish a 
corporation for small business invest- 
ment, and for other purposes. 
5S. 2032 
At the request of Mr. Wattop, the 
names of the Senator from Louisiana 
(Mr. JoHNsTon) and the Senator from 
Colorado (Mr. WiRTH] were added as 
cosponsors of S. 2032, a bill to author- 
ize expenditures for boating safety 
programs, and for other purposes. 
S. 2064 
At the request of Mr. Rerp, his name 
was added as a cosponsor of S. 2084, a 
bill to establish a block grant program 
for child care services, and for other 
purposes. 
8. 2098 
At the request of Mr. Hovtrncs, the 
name of the Senator from Ohio (Mr. 
MeEtzeNBAUM) was added as a cospon- 
sor of S. 2098, a bill to amend the Fed- 
eral Aviation Act of 1958 to prohibit 
discrimination against blind individ- 
uals in alr travel. 
8. 2130 
At the request of Mr. Wirson, the 
name of the Senator from Tennessee 
(Mr. Gore) was added as a cosponsor 
of S. 2130, a bill to provide that the 
Consumer Product Safety Commission 
amend its regulations regarding lawn 
darts. 
8.2196 
At the request of Mr. Grasstey, the 
name of the Senator from New Hamp- 
shire (Mr. RuDMAN] was added as a co- 
sponsor of S, 2136, a bill to deny dis- 
cretionary project funds to States that 
voluntarily reduce the period of avail- 
ability of interstate highway construc: 
tion funds for any fiscal year. 
S$. 2184 
At the request of Mr. Hatcu. the 
name of the Senator from Virginia 
(Mr. Trisre) was added as a cosponsor 
of S. 2184, a bill to protect the civil 
rights of Americans and to clarify the 
application of title IX of the Educa- 
tion Amendments of 1972, section 504 
of the Rehabilitation Act of 1973, the 
Age Discrimination Act of 1975, and 
title VI of the Civil Rights Act of 1964, 
SENATE JOINT RESOLUTION 21 
At the request of Mr. Hottines, the 
name of the Senator from South Caro- 
lina (Mr. THURMOND] was withdrawn 
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The action came as Perez de Cucllar was 
warning that the United Nations might 
have (o close its doors in November, Noting 
that Reagan has only promised to pay all 
back debts over a period of years, UN. offl- 
cials say the organization tas no reprieve, 
but merely a delay of a financial crisis (nat 
awails longrange resolution. 

It recent mediation efforts succeed, the 
United Nations soon will face new peace: 
keeping operations in Namibia, Cambodia 
and the Sahara that could exceed $2 billion 
a year, nearly three times its current annual 
budget. It ts unclear whether superpowers 
will pay the bill. 

“When I jotned the U.N., people actually 
believed It would be able to end wars and 
eliminate the need for armies,” Urquhart 
said. “It's unlikely that we'll ever come back 
to that kind of belief. But if the encourag- 
Ing developments of recent months hold 
fast, if the Soviets really want to use the 
U.N. as a substitute for unilateral action, 
then the effects could be profound for all 
manner of world affairs. 

“But (t's a bit Loo early to sound the trum. 
pets,” he said. 


ADDITIONAL COSPONSOR— 
S. 1349 


@ Mr. McCAIN. Mr. President, I ask 
unanimous consent that my distin- 
guished colleague from Nebraska, Sen- 
ator Karnes, be added as a cosponsor 
of S. 1349, legislation to amend the In- 
ternal Revenue Code of 1986 to im- 
, ab the portability of pension bene- 
ts. 

Coming to this body just a year ago, 
Senator Karns has shown himself to 
be an individual with the promise to 
become a very valuable Member of 
this body. He does his homework on 
the issues. is thoughtful tn his ap- 
proach, and is most capable In his rep- 
resentation of the people of Nebraska 

I know one provision of the legisla- 
Uon that is of particular interest to 
Senator Karnes js the one that would 
permit individuals, without a tax pen- 
alty, to tap into their retirement bene- 
{its for the purpose of meeting Jong- 
term care and other catastrophic-re- 
lated health care expenses of their 
own, or an immediate family member. 

I thank the Senator for his interest 
in this legislation, and look forward to 
his Involvement In the effort to pass 
portable pension legislation.e 


THE CALENDAR 


Mr. BYRD. Mr. President, I inquire 
of the distinguished acting Republican 
leader, Mr. ARMSTRONG, as tO whether 
or not Calendar Order No. 1002 and 
Caiendar Order No. 1017 are cleared 
on his side of the aisle. 

Mr. ARMSTRONG. Yes, they are 
cleared on our side of the aisle. 

In addition, we show as cleared 
number 994. 

Mr. BYRD. That has been removed. 

Mr. ARMSTRONG. We will remove 
it from our records. 

Mr. BYRD. Mr. President. 1 ask 
unanimous consent that the Senate 
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proceed to the consideration of both 
of those items. 

The PRESIDING OFFICER. With- 
out objection, it is so ordered. 


(iMPLEMENTATION OF inter. | ~ 


AMERICAN CONVENTION ON 
INTERNATIONAL COMMERCIAL 
ARBITRATION 


The Senate proceeded to consider 
the bil) (S. 2204) to implement the 
Inter-American Convention on Inter- 
national Commercial Arbitration, 
which had been reported from the 
Committee on Foreign Relations, with 
an amendment. On page 5, after line 7, 
insert the following: 

Sec. 4(a) Chapter 1 of title 9, United 
States Code, ls amended by adding at the 
end thereof! the following new section: 


“H 15. Inupplieability of the Act of State doctrine 


“Enforcement of arbitral agreements, con- 
firmation of arbitral awards, and execution 
upon judgments based on orders confirming 
such awards shall not be refused on (the 
basis of the Act of State doctrine.”. 

(b) Section 1605(a) of ttle 28, United 
States Code. is amended by— 

(1) striking out “or” at the end of para- 
graph (4), 

(2) striking out the period at the end of 
paragraph (5) and Inserting in lieu thereof 
“or and 

(3) adding at the end thereof the follow- 
ing: 

“(6) in which the action ls brought, either 
to enforce an agreement made by the for- 
eign State with or for the benefit of a pri- 
vate party to submit to arbitration all or 
any differences which have arisen or which 


States Code. is amended by— 

(1) striking out the period at the end of 
paragraph (5) and inserting In Neu thereof 
“ or"; and 

(2 adding at the end thereof the follow: 


Ink: 

<6) the judgment Is based on an order 
confirming an arbitral award rendered 
against the foreign State, provided that at- 
tachment in ald of executior. or execution, 
would not be inconsistent with any provi: 
sion In the arbitral agreement.. 


So as to make the bill read: 
S. 2204 
Re it enacted by the Senate and House of 
Representatives of the United States of 


America in Congress assembled, That title 9. 
United States Code. is amended by adding: 
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“CHAPTER a INTER-AMERICAN CONVEN- 
TION ON INTERNATIONAL COMMERCIAL 
AKHITRATION 


“301. Enforcement of Convention. 

"302. Incorporation by reference. 

303. Order to compel! arbitration: appoint- 

ment of arbitrators; locale. 

“304. Recognition and enforcement of for- 
eign arbitral decisions and 
awards: reciprocity. 

305. Relationship between the Inter-Amer- 
ican Convention and the Con- 
vention on the Recognition 
and Enforcement of Foreign 
Arbitral Awards of June 10, 
1958. 

~306. Applicable rules of Inter-American 
Commercial Arbitration Com- 
mission. 

~307. Chapter 1, residual application. 

8301. Enforcement of Convention 


“The Inter-American Convention on 
International Commercia! Arbitration of 
January 30, 1975. shall be enforced in 
United States courts in accordance with this 
chapter. 


8302. Incorpurution by reference 


“The provisions of chapter 2, sections 202, 
203, 204, 205 and 207 shall apply to this 
chapter as If specifically set forth herein. 
except that for the purposes of this chapter 
“the Convention” shall mean the Inter- 
American Convention. 


8303. Order to compel arbdliration: appointment 
of arbitrator: locale 

“A court having jurisdiction under this 
chapter may direct that arbitration be held 
in accordance with the agreement at any 
place therein provided for, whether that 
place Is within or without the United States. 
The court may also appoint arbitrators in 
accordance with the provisions of the agree- 
ment. 

“In the event the agreement does not 
make provision for the place of arbitration 
or the appointment of arbitrators, the court 
shal) direct that the arbitration shall be 
held and the arbitrators be appointed In ac- 
cordance with Article 3 of the Inter-Ameri- 
can Convention. 


#304. Recognition and enforcement of foreign ar- 
bilral decisions and awards: reciprocity 
“Arbitral decisions or awards made In the 

territory of a foreign State shall, on the 
basis of reciprocity, be recognized and en- 
forced under this chapter only if that State 
has ratified or acceded to the Inter-Ameri- 
can Convention. 

$205. Relationship between the Inter-American 
Convention and the Convention on the Recog- 
nition and Enforcement of Foreign Arbitral 
Awards of June 10, 1958 
“When the requirements for application 

of both the Inter-American Convention and 

the Convention on the Recognition and En- 
forcement of Foreign Arbitral Awards of 

June 10, 1958, are met, determination as to 

which Convention applles shall, uniess oth- 

erwise expressly agreed, be made as follows: 

“cL) If a majority of the parties to the ar- 
bitration agreement are citizens of a State 
or States that have ratified or acceded to 
the Inter-American Convention and are 
member Slates of the Organization of 
American Slates, the Inter-American Con: 
vention shall apply. 

(2) In all other cases the Convention on 
the Recognition and Enforcement of For- 
eign Arbitral Awards of June 10, 1958, shall 
apply. 
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806. Applicuble rulex of Inter-American Com- 

mercial Arbitration Commbaion 

“(a) For the purposes of this chapter the 
rules of procedure of the Inter-American 
Commercial Arbitration Commission re- 
{erred to in Article 3 of the Inter-American 
Convention shall, subject to subsection (b) 
of this section, be those rules as promulgat- 
ed by the Commission on January }. 1978. 

“(b) In the event the rules of procedure of 
the Inter-American Commercial Arbitration 
Commission are modified or amended In ac- 
cordance with the procedures for amend- 
ment of the rules of the said Commission, 
the Secretary of State, by regulation in ac- 
cordance with Section 553 of Title 5. United 
States Code, consistent with the alms and 
purposes of this Convention, may prescribe 
that such modifications or amendments 
shall be effective for purposes of this chap- 
ler. 
#307. Chapter 1; residuul upplication 


“Chapter 1 applies to actions and proceed- 
{ngs brought under this chapter to the 
extent chapter 1 js not in conflict with this 
chapter or the Inter-American Convention 
as ratified by the United States.” 

Sec. 2. Title 9, United States Code, Is fur- 
ther amended by adding to the table of 
chapters at the beginning a new sub-head- 
ing as follows: 

“3. Inter-American Convention on Inter- 
national Commercial Arbiiration....... 301". 


Sec. 3. This Act shall be effective upon 
the entry into force of the Inter-American 
Convention on International Commercial 
Arbitration of January 30,.1975. with re- 
spect to the United States, 

Sec. 4. fa) Chapter I of lille 9, United 
States Code, fs amended by adding at the 
end thereof the following new section: 

“#15. Inapplicabiliy of the Act of State doctrine 

"Enforcement of arbitral agreements, con- 
firmation of arbilral awards, and execution 
upon judgments based on orders confirming 
such-awards shall not be refused on the basis 
of the Act of State doctrine.”. 

(b) Section 160S(a/ of title 28, Uniled 
States Code, is amended by— 

(1) striking out “or” al the end of para- 
graph (4); 

(2) striking oul the period al the end of 
paragraph (5) and inserting in lieu thereof 
“or and 

(3) adding al the end thereof the following: 

46) in which the action is brought, eilher 
to enforce an agreement made by the foreign 
Slate with or for the benefil of a private 
party to submit to arbitralion all or any dif- 
ferences which have arisen or which may 
arise between the parties with respect lo a 
defined legal relationship. whether contrac- 
tual or not, concerning a subject matter ca- 
pable of setilement by arbilralfon under the 
laws of the Uniled States, or lo confirm an 
award made pursuant to such an agreement 
lo arditrale, if (A) the arbitration takes 
place or is inlended to lake place in the 
United States, (B) the agreement or award is 
or may be governed by a treaty or other 
international agreement in force for the 
United States calling for the recognition 
and enforcement of arbitral awards, (C) the 
underlying claim, save for the agreement lo 
arbitrate, could have been brought in a 
United States court under this seclion or 
seclion 1607, or (D/) paragraph (1) of this 
subsection is otherwise applicable.” 

fe) Section 1610(a) of litle 28, United 
States Code, is amended by— 

(1) striking oul the period al the end of 
paragraph (5) and inserting in lieu thereof 
“or; and 


{agreed to, 
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(2) adding at the end thereof the following: 
"16) the judgment ts based on an order 


confirming an arbilral award rendered 
against the forcign Slate, provided thal al- 
tachment in aid of execulion, or execution, 
would nol be inconsistent wilh any provi- 
sion in the arbitral agreement.” 

The amendment was agreed to. 

The bill was ordered to be engrossed 
for a third reading, read the third 
time, and passed. 

Mr. BYRD. Mr, President, I move to 
reconsider the vote by which the bill 
was passed, and I move to lay that 
motion on the table. 


The motion to lay on the table was 


PRESERVATION OF NATIVE 
AMERICAN LANGUAGES 


The joint resolution (S.J. Res. 379) 
to establish as the policy of the United 
States the preservation, protection, 
and promotion of the rights of indige- 
nous Americans to use, practice and 
develop native American languages, 
and for other purposes, was consid- 
ered, ordered to be engrossed for a 
third reading, read the third time, and 
passed, 

The preamble was agreed to. 

The joint resolution, and the pream- 
ble, are as follows: 

S.J. Res. 379 


Whereas the unique status of the cultures 
and languages of Native Americans is analo- 
gous to that of native and endemic species 
In the United States, and the United States 
has the responsibility to act together with 
Indigenous Americans to ensure the survival 
of these unique cultures and languages. 

Whercas special status is accorded Native 
American peoples In the United States. a 
status that recognizes unique cultural fea- 
tures and the right to continue unique iden- 
tities: 

Whereas the traditional languages of 
Native Americans ore an Integral part of 
their cultures, traditional heritage. and 
{dentity, such languages forming the basic 
medium of the transmission, and thus sur- 
viva), of Native American cultures, litera- 
tures. histories, religions, and values: 

Whereas the widespread practice of treat. 
ing Native American languages as if they 
were non-valid languages has placed Native 
American languages in a position of belng 
treated as linguistic outcasts in their own 
homeland; 

Whereas tne lack of clear. comprehensive 
and consistent Federal policy has often re- 
sulted In acts of suppression and extermina- 
tlon being directed against Native American 
languages and cultures, especially as used 
by the young In educational institutions: 

Whereas acts of suppression and exterml- 
nation directed against Native American 
Janguages and cultures have often been pre- 
mised on bases incompatible with a United 
States policy of self-determination for 
Native Americans; 

Whereas Native American languages and 
cultures In their own homelands, principal 
settlements and reservations have been re- 
stricted. banned and, In some cases, exter- 
minated: 

Whereas a)! indigenous languages of the 
Americas are recognized as full members of 
the world’s lingulstic community: 


ses; 
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Whereas languages are fully capable of 
serving as a means of communication for 
the full range of human experiences and arc 
critical to the survival of cultural integrity 
of any people; and 

Whereas language provides a direct and 
powerful means of promoting intercultural 
communication: Now. therefore, be it 

Resolved by ine Senate and House of Rep- 
resentatives of the Uniled States of America 
in Congress assembled, That— 

(1) it shall be the policy of the United 
States to preserve, protect. and promote the 
rights of indigenous Americans, including 
Indians. Alaska Natives, Native Hawaiians 
and Native American Pacific Islanders, to 
use, practice, and develop Native American 
languages, including the right to use Native 
American languages as the media of instruc- 
tion in State and Federal institutions of 
compulsory education and as the official 
Janguage in their traditional territories; 

(2) the Federal Government supports the 
granting of proficiency in an indigenous lan- 
guage the same academic credit as proficien- 
cy in a foreign language. and 

(3) the Federal Government strongly rec- 
ommends that all institutions of elementa- 
ry, secondary, and higher education Include 
Indigenous languages in the curriculum tn 
the same manner as foreign languages are 
and that competency in the indigenous lan- 
guage be granted the same [ull academic 
credit. 


Mr. BYRD. Mr. President, I move to 
reconsider the vote by which the joint 
resolution was passed, and I move to 
lay that motion on the table, 

The motion to lay on the table was 
agreed to. 


PARTITION OF CERTAIN 
RESERVATION LANDS 


Mr. BYRD. Mr. President, I ask 
unanimous consent that the Senate 
proceed to the immediate consider- 
ation of S. 2723. 

The PRESIDING OFFICER. The 
bill will be stated by title. 

The assistant legislative clerk read 
as follows: 

A bill (S. 2723) to partition certain reser- 
vation lands between the Hoopa Valley 
Tribe and the Yurok Indians, to clarify the 
use of federal timber proceeds, and for 
other purposes. 

The PRESIDING OFFICER. Is 
there objection to the present consid- 
eration of the bil}? 

There being no objection, the Senate 
proceeded to consider the bill. which 
had been reported from Select Com- 
mittee on Indian Affairs, with an 
amendment to strike all after the en- 
acting clause and insert in lieu there- 
of, the following: 


RECTION 1. SHORT TITLE AND DREINITIONS. 

(a) Snort Titte.—This Act may be cited 
as the “Hoopa-Yurok Settlement Act", 

(b) DEFINITIONS.—For the purposes of this 
Act. the term— 

(1) “Escrow funds” means the moneys de- 
rived from the joint reservation which are 
held In trust by the Secretary in the ac- 
counts entitled— 

(A) “Proceeds of Labor-Hoopa Valley Indi- 
ans-California 70 percent Fund, account 
number J52-561-7197" 
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-ir employment. A person injured 
the actions of a Federal employee 
uld be able to seek damages for 
sh injuries from the United States 
der the Federal Tort Claims Act. 
fhe Senate amendment simply in- 
res that the Federal employees who 
rk for the Tennessee Valley Author- 
- are covered by the provisions of 
is bill. 
Mr. Speaker, I urge adoption of the 


li. 
Mr. MOORHEAD. Mr. Speaker, I 
eld myself such time as I may con- 


ume. 

Mr. Speaker, H.R. 4612, the Federal! 
mployees Liability Reform and Tort 
ompensation Act of 1988, has passed 
ye Senate with an amendment to 
pply the provisions of the act to the 
ersonnel of the Tennessee Valley Au- 
hority. ; 

In general, the bill gives immunity 
rom Hability for common law torts to 
‘ederal employees who are acting in 
he scope of their employment. 

While the Senate amendment is not 
echnically germane to H.R. 4612, it 
foes address the same Issue and would 
reat TVA employees as other Federal 
mployees are treated under the bill. 

The administration strongly sup- 
ports this legislation. The bill was in- 
rroduced at the request of the admin- 
istration. 

Mr. Speaker. I ask for an aye vote. 

Mr. MOORHEAD. Mr. Speaker, I 
yield back the balance of my time. 

Mr. BERMAN. Mr. Speaker, I yield 
back the balance of my time. 

The SPEAKER pro tempore. The 
question ts on the motion offered by 
the gentleman from California (Mr. 
Berman] that the House suspend the 
rules and concur in the Senate amend- 
ment to the bill, H.R. 4612. 

The question was taken; and (two- 
thirds having voted in favor thereof) 
the rules were suspended and the 
Senate amendment was concurred in. 

‘A motion to reconsider was laid on 
the table. 


CORRECTING ERRORS IN EN- 
H.R. 4612, FED- 


TION ACT OF 1938 


Mr. BERMAN. Mr. Speaker, I move 
to suspend the rules and concur in the 
Senate concurrent resolution (S. Con. 
Res. 164) to correct errors In the en- 
rollment of the bill, H.R. 4612. 

The Clerk read as follows: 

H. Con. Res. 164 

Resolved by the Senate (the House of Rep- 
resentalives concurring), That in the enroll- 
ment of the dill (H.R. 4612). the Clerk of 
the House of Representatives shall make 

wing corrections: 
a pana Xe) of the Dill, strike the 
words “Section 2674 of title 28, United 
States Code, is amended by adding at the 
end thereof the following new paragraph: 
and 
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(2) In section %c) of the bill, as corrected, 
strike the quotation marks and the words 
“under this chapter”. 

Yhe SPEAKER pro tempore. Is a 
second demanded? 

Mr. MOORHEAD. Mr. Speaker, I 
demand a second. 

The SPEAKER pro tempore. With- 
out objection, a second will be consid- 
ered as ordered. 

There was no objection. 

The SPEAKER pro tempore. The 
gentleman from California (Mr. 
Berman) will be recognized for 20 min- 
utes, and the gentleman from Califor- 
nia (Mr. MoorHeap) will be recognized 
for 20 minutes. 

The Chair recognizes the gentleman 
from California (Mr. Berman]. 

Mr. BERMAN. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, this resolution simply 
corrects totally technical errors in pre- 
viously passed legislation. It makes no 
substantive change In the law, and I 
urge its adoption. 

Mr. MOORHEAD. Mr. Speaker, [ 
yield myself such time as I may con- 
sume. 

Mr. Speaker, this is a technical cor- 
rection bill. The minority has no ob- 
jection to it. 

Mr. MOORHEAD. Mr. Speaker, I 
yield back the balance of my time. 

Mr. BERMAN. Mr. Speaker, I yield 
back the balance of my time. 

The SPEAKER pro tempore. The 
question ts on the motion offered by 
the gentleman from California (Mr. 
Berman) that the House suspend the 
rules and concur in the Senate concur- 
ent resolution, Senate Concurrent 
Resolution 164. 

The question was taken; and (two- 
thirds having voted in favor thereof) 
the rules were suspended and the 
Senate concurrent resolution was con- 
curred In. 

A motion to reconsider was laid on 
the table. 


CAN CONVENTION ON INTER- 
NATIONAL COMMERCIAL ARBI- 
TRATION 


Mr. BERMAN. Mr. Speaker, I move 
to suspend the rules and pass the 
Senate bill (S. 2204) to Lmplement the 
Inter-American Convention on Inter- 
national Commercial Arbitration, as 
amended. 

The Clerk read as follows: 

S. 2204 

Be it enacted by the Senate and House of 
Representatives of the United States of 
America in Congress assembied, 

Sec. 1. (a) Chapter 1 of title 9, United 
States Code, ls amended by adding at the 
end thereof the following new section: 

“$15. Inapplicability of the Act of State doctrine 

“Enforcement of arbitral agreements, con- 
firmation of arbitral awards, and execution 
upon judgments based on orders confirming 
such awards shall not be refused on the 
basis of the Act of State doctrine.”. 


INTER-AMERE-| 
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Sec. 2. Section 1605(a) of title 28, United 
States Code. ts amended by— 

(1) striking out “or” at the end of para- 
graph (4); 

(2) striking out the period at the end of 
paragraph (5) and inserting in lieu thereof 
“or; and 
Ps adding at the end thereof the follow- 

= 
“(6) In which the action ts brought, either 
to enforce an agreement made by the for- 
elgn State with or for the benefit of a pri- 
vate party to submit to arbitration all or 
any differences which have arisen or which 
may arise between the parties with respect 
to a defined legal relationship, whether con- 
tractual or not, concerning a subject matter 
capable of setulement by arbitration under 
the laws of the United States, or to confirm 
an award made pursuant to such an agree- 
ment to arbitrate, if (A) the arbitration 
takes place or ls intended to take place in 
the United States. (8) the agreement or 
award is or may be governed by a treaty or 
other iunternatinal agreement in force for 
the United States calling for the recognition 
and enforcement of arbitral awards, (C) the 
underlying claim, save for the agreement to 
arbitrate, could have been brought tn a 
United States court under this sectlon or 
section 1607, or (D) paragraph (1) of this 
subsection ls otherwise applicable.”. 

Sec. 3. Section 1610(a) of Litke 28, United 
States Code, ls amended by— - 

(1) striking out the period at the end of 

paragraph (5) and inserting in lieu thereof 
“,or"; and 
. (2) adding at the end thereof the [follow- 
ing: 
“(6) the Judgment {ts based on an order 
confirming an arbitral award rendered 
against the forelgn State, provided that at- 
tachment In ald of execution, or execution, 
would not de Inconsistent with any provi- 
sion in the arbitral agreement.”. 

The SPEAKER pro tempore. Is a 
second demanded? 

Mr. MOORHEAD. Mr. Speaker, | 
demand a second. 

The SPEAKER pro tempore. With- 
out objection, a second will be consid- 
ered as ordered. 

There was no objection. 

The SPEAKER pro tempore. The 
gentleman from California (Mr. 
BrrMan) will be recognized for 20 min- 
utes, and the gentleman from Califor- 
nia (Mr. Moorsean) will be recognized 
for 20 minutes. 

The Chair recognizes the genticman 
from California (Mr, Beran), 

Mr. BERMAN. Mr. Speaker, I yield 
myself such time as I may consume. 

Mr. Speaker, this is a Senate bili 
from which has been stripped those 
provisions involving the Inter-Ameri- 
can Convention on International Com- 
mercial Arbitration. Left is the exact 
same bil] that passed this House earli- 
er, section 2 of the legislation that I 
sponsored on the Foreign Sovereignty 
Immunities Act, that section that was 
originally introduced by the gentle- 
man from New York (Mr. Fisx) pro- 
vides that the active state doctrine is 
inapplicable ts waived in the enforce- 
ment of arbitral agreements, the con- 
firmation of abitral boards and the 
execution upon judgments based upon 
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orders confirming such awards, and it 
provides for jurisdiction in U.S. courts 
over foreign states in the enforcement 
or arbitration agreements in certain 
specified situations. 

As I understand it, this provision left 
the House as it is now and has the sup- 
port of the administration and the 
broad base of the commercial arbitra- 
tion community. 

Mr. MOORHEAD, Mr. Speaker, I 
yield myself such time as I may con- 
sume, 

Mr. Speaker, I rise in support of S. 
2204, legislation to provide for the en- 
forcement of arbitra) awards. This 
measure is essentially the same lan- 
guage that this House passed on 
August 8, 1988, as title II of H.R. 3763. 
It is also substantially the same bill as 
that originally introduced by our com- 
mittee’s ranking member, Congress- 
man FisH. 

S. 2204 would amend title 9 and title 
28 of the United States Code so as to 
insure that neither act of state doc- 
trine, nor the doctrine of sovereign im- 
munity, may be used to frustrate the 
effect on an agreement to arbitrate or 
to interfere with the enforcement of 
an arbitral award entered against a 
foreign state. The "Fish bil]''—intro- 
duced as H.R. 1689—has the support 
of the State Department and the De- 
partment of Justice. It was the subject 
of a hearing before the Subcommittee 
on Administrative Law and Govern- 
mental Relations in May, 1987. No tes- 
timony was heard !n opposition to the 
measure: there simply is no opposi- 
tion. 

I urge my colleagues to support the 
enactment of S, 2204 and commend 
my colleague from New York, Mr, 
Fisu, for his efforts to bring this legis- 
lation to the floor. 

Mr. MOORHEAD, Mr. Speaker, I 
yield back the balance of my time. 

Mr. BERMAN. Mr. Speaker, I yield 
back the batance of my time. 

The SPEAKER pro tempore. The 
question is on the motion offered by 
the gentleman from California [Mr. 
Berman] that the House suspend the 
rules and pass the Senate bill, S. 2204, 
as amended. 

The question was taken. 

Mr. FRENZEL. Mr. Speaker, on that 
I demand the yeas and nays. 

The yeas and nays were ordered. 

The SPEAKER pro tempore. Pursu- 
ant to clause 5 of rule I and the 
Chair’s prior announcement, further 
proceedings on this motion will be 
postponed. 


LAWRENCE K. LUNT 


Mr. BERMAN. Mr. Speaker, I ask 
unanimous consent to take from the 
Speaker's table the bill (H.R. 712) for 
the relief of Lawrence K. Lunt, with a 
Senate amendment thereto, and 
concur in the Senate amendment. 

The Clerk read the title of the bill. 
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The Clerk read the Senate amend- 
ment, as follows: 

Senate amendment: 

Page 1. line 5, strike out “$614,185” and 
Insert; $307,092.50". 

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from California? 

Mr. FRENZEL. Reserving the right 
to object, Mr. Speaker, I yleld to the 
distinguished gentleman from Califor- 
nia (Mr, Berman] to tell us what he is 
up to here. 

Mr. BERMAN. Mr. Speaker, I thank 
the gentleman for yielding. 

Mr, Speaker, this is a private relief 
bill on behalf of Lawrence K. Lunt 
which passed the House. It was intro- 
duced originally by the gentleman 
from Wyoming [Mr. CHENEY). 

The Senate amendment simply re- 
duces the compensation provided for 
in the private relief bill by 50 percent. 

Mr. FRENZEL. Further reserving 
the right to object, Mr. Speaker, what 
was the amount of money which was 
originally jn the bill? I understand 
there is now $307,000, but what was 
the original figure? 

Mr. BERMAN. It was $615,000. 

Mr. FRENZEL. Mr. Speaker, I thank 
the gentleman for the information, 
and I withdraw my reservation of ob- 
jection. 

The SPEAKER pro tempore. Is 
there objection to the request of the 
gentleman from California? 

There was no objection. 


A motion to reconsider was laid on a 


[ine table. c 
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ANNOUNCEMENT BY THE 
SPEAKER PRO TEMPORE 


The SPEAKER pro tempore (Mr. 
Gray of Wlinois), The Chair an- 
nounces the listing of three additional 
suspension motions to be considered 
tomorrow: H.R. 3048, H.R. 5264, and 
H.R. 5043. 


COMMUNICATION FROM THE 
HONORABLE MORRIS K. 
UDALL, MEMBER OF CON- 
GRESS 


The SPEAKER pro tempore laid 
before the House the following com- 
munication from the Honorable 
Morris K. UDALL: 


COMMISSION ON CONGRESSIONAL 
MAILING STANDARDS, 
Washington, DC, October 20, 1988. 
Hon, Jim WricHt, 
U.S, House of Representatives, 
Washinglon, DC. 

Dear Mr. Spraker: This is to notify you, 
pursuant to Rule L(50) of the Rules of the 
House of Representatives, that I have been 
served with a subpoena duces tecum issued 
by the United States District Court for the 
District of New Jersey. 

Upon consultation with the General 
Counsel to the Clerk. I will determine 
whether compliance with the subpoena is 
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consistent with the precedents and priy}- 
lJeges of the House. 
With great respect, I am. 
Sincerely yours, 
Morris K. Upatt, 
Chairman. 


VETERANS ENTREPRENEURSHIP 
PROMOTION ACT OF 1988 


The SPEAKER pro tempore. Under 
a previous order of the House, the gen- 
tleman from Pennsylvania (Mr. 
McDape) is recognized for 5 minutes, 

Mr. MCDADE. Mr. Speaker, today as we 
labor hard to make the laws of the land in this 
busy workshop of democracy, today as we de- 
termine how we will spend literally billions of 
dollars tomorrow—even as we speak—there 
are over 27 million veterans nationwide and 
nearly 3.5 million veteran small business 
owners across America who are struggling for 
their very livelihoods. Isn't it ironic, Mr. Speak- 
er, that when we talk about helping Americans 
we seldom consider the American who have 
helped us—the men and women who have 
suffered and bled for us. Mr. Speaker, these 
are the people | am here to help today. 

Today | am introducing, along with 44 of my 
colleagues, legislation to foster increased en- 
epreneurship in the United States by promot- 
ing and assisting the creation, development, 
and growth of small businesses owned by vel- 
erans. Recognizing that there is little hope of 
this legislation receiving appropriate consider- 
ation in the waning days of this Congress, | 
believe it is still important to introduce this bill 
so that my colleagues and those who support 
velerans will have an opportunity to evaluate 
the need and merits of this measure before its 
introduction again next year. 

The United States has benefitted immeasur- 
ably from the service of these living veterans 
and those deceased veterans who have made 
great sacrifices in the detense of freedom, the 
preservation of democracy, and the protection 
of our free enterprise system. Our country 
also has been enriched by the panticipation of 
nearly 3.5 million veteran-owned businesses in 
the free enterprise system. These concerns 
are contributing to the vitality, strength, and 
Prosperity of the American economy by pro- 
viding goods and services, revenues, and job 
Opportunities. During the decade ahead, hun- 
dreds of thousands of other veterans are ex- 
pected to start small businesses. Many of 
these new business owners will come from 
among the over 8 million Vietnam-era veter- 
ans, who are generally in the 35 to 45 age 
Category, the age group producing the majori- 
ty of new business starts. 

Despite these indices of progress and a 
seemingly high number of veteran-owned con- 
cerns, research shows that veterans have a 
low rate of self employment in comparison to 
other groups. The business ownership rate 
among veterans, particularly Vietnam-era vel- 
erans, is substantially lower than that of non- 
velerans. Disabled veterans are congiderably 
less likely than nonveterans to become busi- 
ness owners and have substantially lower 
levels of entrepreneurial success than their 
Nondisabled peers. In addition to low rates of 
business ownership, disabled veterans have 
low self employment income levels and high 
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sing to raise additional revenues 
rough closing tax loopholes, we have 
wore urgent priorities than funding 
ew tax breaks. I proposed two alter- 
ative choices: tax relief for low- 
come working families or fully fund- 
4g our new war against drugs. 

Mr. President, the time has passed 
-hen we can do everything we would 
‘ke to do and still live within the 
mending restrictions we have imposed. 
fe must make choices and the choices 
-mbodied in the Senate bill and In this 
conference report are not cholces I 
‘upport. While I support certain provi- 
jons in this bill—espectally the relief 
or authors, photographers, and art- 
sts from the uniform capitalization 
-ules—provisions I support are out- 
weighed by those I oppose, And the 
grice of the provisions I do not sup- 
sort are simply too high. 

The final bill is worse than the origi- 
nal Senate bill. Instead of $2.7 billion, 
which is what the Senate bill cost, the 
conference version costs over $4 bil- 
lion. The 1986 Tax Reform Act was a 
major step forward in bringing tax Jus- 
tice to low and moderate income 
Americans. The 1988 Technical Cor- 
rections Act is, unfortunately, a signif- 
teant step backwards.e 

Mr. KENNEDY. Mr. President, the 
conferees on the technical corrections 
bill are to be congratulated for their 
efforts. The bill we have before us is a 
good one that makes a number of im- 


portant technical changes In tax laws. [yyp_EMENTATION OF 


I know that many of us doubted that 
we would ever vote on final passage 
but, thanks to the persistence of the 
conferees, we have. I would especially 
like to congratulate Senator Baucus 
and Senator Packwoop for their work 
on this measure. 

Mr. President, the technical correc- 
tions bill includes the Education Sav- 
ings Act of 1988. Under this provision, 
the interest earned on U.S. savings 
bonds will be exempt from Federal 
income tax if the bonds are used to 
pay tultion and required fees at a col- 
lege or university. This means that, 
for the first time, middle income famt- 
lies will have a modest incentive to 
save for college costs. 

Savings bonds sre easily purchased 
in small denominations and through 
payroll deductions. Their availability 
will encourage families to begin saving 
for college when thelr children are 
young and to continue saving on a reg- 
ular basis. I belleve that the Education 
Savings Act represents the most im- 
portant Innovation in the Federal Stu- 
dent Aid Program since the creation of 
the Pell Grant Program in 1972. 

This provision would not have been 
enacted without Senator BENTSSN’s 
support and assistance. Senator Bsnt- 
SEN does not usually cosponsor reve- 
nue measures, but he did cosponsor 
this bill and I am gratcful that he did. 
Senator Baucus was also a strong sup- 
porter of this provision. 
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I would also like to acknowlecge and 
thank Ray Bonilla of Senator Bent- 
sen's staff and Norm Richter ani Jim 
Gould of the Finance Commit«ee for 
their help on this bill. Michael Evans 
of Senator Baucus’ staff was also help- 
ful in addressing the technical prob- 
lems that emerged. Lastly, I want to 
thank Terry Hartle, Shirley Sigawa, 
and Rusty Barbour of the Committee 
on Labor and Human Resources for 
their work on this important bill. 

The PRESIDING OFFICER. Is 
there further debate on the confer- 
ence report? 

If not, the question is on agreeing to 
the conference report. 

The conference report was agreed to. 

Mr. BAUCUS. Mr. President, I move 
to reconsider the vote by which the 
conference report was agreed to. 

Mr. BYRD. I move to lay that 
motion on the table. 

The motion to lay on the table was 
agreed to. 

Mr. BYRD. Mr. President, I suggest 
the absence of a quo-um. 

The PRESIDING OFTMICER. The 
clerk will call the roll. 

The assistant legislativ. clerk pro- 
ceeded to call the roll. 

Mr. BYRD. Mr. President, I ask 
unanimous consent that the order for 
the quorum call be rescinded. 

The PRESIDING OFFICER. With- 
out objection, it Is so ordered. 


INTER! 
AMERICAN CONVENTION ON 
INTERNATIONAL COMMERCIAL 
ARBITRATION 


Mr. BYRD. Mr. President, I ask that 
the Chair lay before the Senate « nies- 
sage from the House of Repre.enta- 
tives on S. 2204. 

The PRESIDING OFFICER jaid 
before the Senate the following mies- 
sage from the House of Representa- 
tives: 

Resolved, That the bill from the Senate 
(S, 2204) entitled “An Act to Implement the 
Inter-American Convention on Internation: 
al Commercial Arbitration”, do pass with 
the following amendment: 

Strike out all after the enacting clause, 
and Insert 

Sec. 1. (a) Chapter 1 of tille 9, United 
States Code, ls amended by :.dding at the 
end thereof the following new section: 

“$15. In applicability of the Act of State doctrine 

“Enforcement of arbitral agreements, con- 
firmation of arbitral awards, and execution 
upon judgments based on orders confirming 
such awards shall not be re.used oo the 
basis of the Act of State doctriice.”. 

Sec. 2. Section 1605(a) of tirle 28. Uruted 
States Code. is amended by— 

(1) strixing out “or” at the «nd of pira- 
graph (4); 

(2) striking out the period a! the crd of 
paragraph (S) and inserting In lieu thereof! 
“lor, and 

(3) adding at the end thereo® the foilow- 
Ing: 
=¢6) in which the action is bro-mht, either 
to enforce an agreement made hy the for- 
eign State with or for the hene lit of a pri 
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vate party to submit to arbitration all or 
any differences which have arisen or which 
may arise between the parties with respect 
to a defined legal relationship, whether con- 
tractual or not, concerning a subject matter 
capable of settlement dy arbitration under 
the laws of the United States, or to confirm 
an award made pursuant to such an agree- 
ment to arbitrate, if (A) the arbitration 
takes place or ts intended to take place in 
the United States, (B) the agreement or 
award is or may be governed by a treaty or 
other International agreement In force for 
the United States calling for the recognition 
and enforcement of arbitral awards, (C) the 
underlying claim, save for the agreement to 
arbitrate, could have been brought In a 
United States court under this section or 
section 1607, or (D) paragraph (1) of this 
subsection is otherwise applicable.”. 

Sec. 3. Section 1610(a) of titte 28, United 
States Code, is amended by— 

(1) striking o¢t the period at the end of 
paragraph (5) and inserting tn lieu thereof 
“ or"; and 
(2) adding at the end thereof the follow. 
ing: 
“(6) the judgment ts based on an order 
confirming an arbitral award rendered 
against the foreign State, provided that at- 
tachment tn ald of execution, or execution, 
would not be inconsistent with any provi- 
sion In the arbitral agreement.”. 

Mr. BYRD. Mr. President, I move 
that the Senate concur in the amend: 
ment of the House. 

Mr. STEVENS. There is no objection 
to that motion. 

The PRESIDING OFFICER. The 
question ls on agreeing to the motion. 

The motion was agreed to. 

Mr. BYRD. Mr. President, I move to 
reconsider the vote by which the 
motion was agreed to. 

Mr. STEVENS. I move to lay that 
motion on the table. 

The motion to lay on the table me 


j_sereed to. 


RECESS FOR 15 MINUTES 


Mr. BYRD. Mr. President, I ask 
unanimous consent that the Senate 
stand in recess for 15 minutes. 

There being no objection, the 
Senate, at 12:43 a.m.. recessed until 
12:58 a.m.; whereupon, the Senate re- 
assembled, when called to order by the 
Presiding Officer (Mr. Rockere.ter). 


RECESS 


Mr. BYRD. Mr. President, I ask 
unanimous consent that the Senate 
stand In recess for 30 minutes. 

There being no objection, at 12:58 
a.m., the Senate recessed until 1:29 
a.m.; whereupon, the Senate reassem- 
bled when called to order by the Pre- 
siding Officer (Mr. Forp)}. 


OFFICE OF ENVIRONMENTAL 
QUALITY AUTHORIZATION ACT 
Mr. BYRD. Mr. President, I ask that 
the Chair lay before the Senate a mes- 
sage from the House of Representa- 
tives on H.R. 2020. 
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To implement the Inter-American Convention on International Commercial 
Arbitration. 


IN THE SENATE OF THE UNITED STATES 


Maxgcn 22 (legislative day, MARCH 21), 1988 


Mr. Pew (by request) introduced the following bill; which was read twice and 
referred to the Committee on Foreign Relations 


SEPTEMBER 27 (legislative day, SEPTEMBER 26), 1988 
Reported by Mr. Pei, with an amendment 
{Insert the part printed in italic] 


A BILL 


To implement the Inter-American Convention on International 
Commercial Arbitration. 


1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 

3 That title 9, United States Code, is amended by adding: 

4 “CHAPTER 3. INTER-AMERICAN CONVENTION ON 

5 INTERNATIONAL COMMERCIAL ARBITRATION 
“Sec. 


“301. Enforcement of Convention. 
“802. Incorporation by reference. 
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“303. Order to compel arbitration; appointment of arbitrators; locale. 
“304. Recognition and enforcement of foreign arbitral decisions and awards; reci- 
procity. 
“305. Relationship between the Inter-American Convention and the Convention on 
the Recognition and Enforcement of Foreign Arbitral Awards of 
June 10, 1958. 
“306. Applicable rules of Inter-American Commercial Arbitration Commission. 
“307. Chapter 1; residual application. 
§ 301. Enforcement of Convention 
“The Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, shall be 
enforced in United States courts in accordance with this 
chapter. 
§ 302. Incorporation by reference 
“The provisions of chapter 2, sections 202, 203, 204, 
205 and 207 shall apply to this chapter as if specifically set 
forth herein, except that for the purposes of this chapter “‘the 
Convention’’ shall mean the Inter-American Convention. 
§ 303. Order to compel arbitration; appointment of arbi- 
trators; locale 
“A court having jurisdiction under this chapter may 
direct that arbitration be held in accordance with the agree- 
ment at any place therein provided for, whether that place is 
within or without the United States. The court may also ap- 
point arbitrators in accordance with the provisions of the 
agreement. 
“In the event the agreement does not make provision 


for the place of arbitration or the appointment of arbitrators, 


the court shall direct that the arbitration shall be held and the 


3 

arbitrators be appointed in accordance with Article 3 of the 

Inter-American Convention. 

§ 304. Recognition and enforcement of foreign arbitral de- 
cisions and awards; reciprocity 

‘‘Arbitral decisions or awards made in the territory of a 
foreign State shall, on the basis of reciprocity, be recognized 
and enforced under this chapter only if that State has ratified 
or acceded to the Inter-American Convention. 

§ 305. Relationship between the Inter-American Conven- 
tion and the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
of June 10, 1958 

“When the requirements for application of both the 

Inter-American Convention and the Convention on the Rec- 

ognition and Enforcement of Foreign Arbitral Awards of 

June 10, 1958, are met, determination as to which Conven- 

tion applies shall, unless otherwise expressly agreed, be made 

as follows: 

“(1) If a majority of the parties to the arbitration 
agreement are citizens of a State or States that have 
ratified or acceded to the Inter-American Convention 
and are member States of the Organization of Ameri- 


can States, the Inter-American Convention shall apply. 


4 
(2) In all other cases the Convention on the 

Recognition and Enforcement of Foreign Arbitral 

Awards of June 10, 1958, shall apply. 

§ 306. Applicable rules of Inter-American Commercial Ar- 
bitration Commission 

“(a) For the purposes of this chapter the rules of proce- 
dure of the Inter-American Commercial Arbitration Commis- 
sion referred to in Article 3 of the Inter-American Conven- 
tion shall, subject to subsection (b) of this section, be those 
rules as promulgated by the Commission on January 1, 
1978. 

““(b) In the event the rules of procedure of the Inter- 
American Commercial Arbitration Commission are modified 
or amended in accordance with the procedures for amend- 
ment of the rules of the said Commission, the Secretary of 
State, by regulation in accordance with Section 553 of Title 
5, United States Code, consistent with the aims and purposes 
of this Convention, may prescribe that such modifications or 
amendments shall be effective for purposes of this chapter. 
§ 307. Chapter 1; residual application 

“Chapter 1 applies to actions and proceedings brought 
under this chapter to the extent chapter 1 is not in conflict 
with this chapter or the Inter-American Convention as rati- 


fied by the United States.” 


— 


5 
Src. 2. Title 9, United States Code, is further amended 
by adding to the table of chapters at the beginning a new 
sub-heading as follows: 


“2 Inter-American Convention on International Commercial 
MAE arE NAYS gee oan, sack caparanaeisonateasarniedhadapnek 301”. 


Sec. 3. This Act shall be effective upon the entry into 
foree of the Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, with respect to 
the United States. 

Sec. 4. (a) Chapter 1 of title 9, United States Code, is 
amended by adding at the end thereof the following new 
section: 

“§ 15, Inapplicability of the Act of State doctrine 

“Enforcement of arbitral agreements, confirmation of 
arbitral awards, and execution upon judgments based on 
orders confirming such awards shall not be refused on the 
basis of the Act of State doctrine. aA 

(b) Section 1605(a) of title 28, United States Code, is 
amended by— 

(1) striking out “or” at the end of paragraph (4); 

(2) striking out the period at the end of paragraph 
(5) and inserting in lieu thereof “S or”; and 

(3) adding at the end thereof the following: 

‘“(6) in which the action is brought, either to en- 
force an agreement made by the foreign State with or 


for the benefit of a private party to submit to arbitra- 
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tion all or any differences which have arisen or which 
may arise between the parties with respect to a defined 
legal relationship, whether contractual or not, concern- 
ing a subject matter capable of settlement by aie: 
tion under the laws of the United States, or to confirm 
an award made pursuant to such an agreement to arbi- 
trate, if (A) the arbitration takes place or is intended to 
take place in the United States, (B) the agreement or 
award is or may be governed by a treaty or other inter- 
national agreement in force for the United States call- 
ing for the recognition and enforcement of arbitral 
awards, (C) the underlying. claim, save for the agree- 
ment to arbitrate, could have been brought in a United 
States court under this section or section 1607, or (D) 
paragraph (1) of this subsection is otherwise appli- 
cable. ”’. 


(c) Section 1610(a) of title 28, United States Code, is 


amended by— 


(1) striking out the period at the end of paragraph 
(5) and inserting in lieu thereof ‘, or’; and 

(2) adding at the end thereof the following: 

(6) the judgment is based on an order confirm- 
ing an arbitral award rendered against the foreign 


State, provided that attachment in aid of execution, or 


7 
execution, would not be inconsistent with any provision 
in the arbitral agreement. ””. 
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IN THE HOUSE OF REPRESENTATIVES 


OcroBER 3, 1988 
Referred to the Committee on the Judiciary 


AN ACT 


To implement the Inter-American Convention on International 


Commercial Arbitration. 


1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 That title 9, United States Code, is amended by adding: 

4 “CHAPTER 3. INTER-AMERICAN CONVENTION ON 
5 INTERNATIONAL COMMERCIAL ARBITRATION 


“Sec. 

“301, Enforcement of Convention. 

“302. Incorporation by reference. 

“303. Order to compel arbitration; appointment of arbitrators; locale. 

“204. Recognition and enforcement of foreign arbitral decisions and awards; reci- 
procity. 

“305, Relationship between the Inter-American Convention and the Convention on 
the Recognition and Enforcement of Foreign Arbitral Awards of 
June 10, 1958. 

“306. Applicable rules of Inter-American Commercia! Arbitration Commission. 

“307. Chapter 1; residual application. 
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§ 301. Enforcement of Convention 

“The Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, shall be 
enforced in United States courts in accordance with this 
chapter. 

§ 302. Incorporation by reference 

“The provisions of chapter 2, sections 202, 203, 204, 
205 and 207 shall apply to this chapter as if specifically set 
forth herein, except that for the purposes of this chapter “‘the 
Convention” shall mean the Inter-American Convention. 

§ 303. Order to compel arbitration; appointment of arbi- 
trators; locale 

“A court having jurisdiction under this chapter may 
direct that arbitration be held in accordance with the agree- 
ment at any place therein provided for, whether that place is 
within or without the United States. The court may also ap- 
point arbitrators in accordance with the provisions of the 
agreement. 

“In the event the agreement does not make provision 
for the place of arbitration or the appointment of arbitrators, 
the court shall direct that the arbitration shall be held and the 
arbitrators be appointed in accordance with Article 3 of the 


Inter-American Convention. 
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§ 304. Recognition and enforcement of foreign arbitral de- 


cisions and awards; reciprocity 
‘‘Arbitral decisions or awards made in the territory of a 
foreign State shall, on the basis of reciprocity, be recognized 
and enforced under this chapter only if that State has ratified 
or acceded to the Inter-American Convention. 

8305. Relationship between the Inter-American Conven- 
tion and the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
of June 19, 1958 

“When the requirements for application of both the 

Inter-American Convention and the Convention on the Rec- 

ognition and Enforcement of Foreign Arbitral Awards of 

June 10, 1958, are met, determination as to which Conven- 

tion applies shall, unless otherwise expressly agreed, be made 

as follows: 

(1) If a majority of the parties to the arbitration 
agreement are citizens of a State or States that have 
ratified or acceded to the Inter-American Convention 
and are member States of the Organization of Ameri- 
can States, the Inter-American Convention shall apply. 

“(2) In all other cases the Convention on the 
Recognition and Enforcement of Foreign Arbitral 
Awards of June 10, 1958, shall apply. 
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§ 306. Applicable rules of Inter-American Commercial Ar- 


bitration Commission 

“(a) For the purposes of this chapter the rules of proce- 
dure of the Inter-American Commercial Arbitration Commis- 
sion referred to in Article 3 of the Inter-American Conven- 
tion shall, subject to subsection (b) of this section, be those 
rules as promulgated by the Commission on January 1, 
1978. | 

“(b) In the event the rules of procedure of the Inter- 
American Ciera Arbitration Commission are modified 
or amended in accordance with the procedures for amend- 
ment of the rules of the said Commission, the Secretary of 
State, by regulation in accordance with Section 553 of Title 
5, United States Code, consistent with the aims and purposes 
of this Convention, may prescribe that such modifications or 
amendments shall be effective for purposes of this chapter. 
§ 307. Chapter 1; residual application 

“Chapter 1 applies to actions and proceedings brought 
under this chapter to the extent chapter 1 is not in conflict 
with this chapter or the Inter-American Convention as rati- 
fied by the United States.” 

Sxc. 2. Title 9, United States Code, is further amended 
by adding to the table of chapters at the beginning a new 
sub-heading as follows: 


“3. Inter-American Convention on International Commercial 
ATDIGEAUION cers kine oh ceGatca cacree acne Ree ee 30)". 
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Sxec. 3. This Act shall be effective upon the entry into 
force of the Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, with respect to 
the United States. 

Src. 4. (a) Chapter 1 of title 9, United States Code, is 
amended by adding at the end thereof the following new 
section: | 
“8 15. Inapplicability of the Act of State doctrine 

“Enforcement of arbitral agreements, confirmation of 
arbitral awards, and execution upon judgments based on 
orders confirming such awards shall not be refused on the 
basis of the Act of State doctrine.’’. 

(b) Section 1605(a) of title 28, United States Code, is 
amended by— 

(1) striking out “‘or” at the end of paragraph (4); 

(2) striking out the period at the end of paragraph 
(5) and inserting in lieu thereof *; or’; and 

(3) adding at the end thereof the following: 

“(6) in which the action is brought, either to en- 
force an agreement made by the foreign State with or 
for the benefit of a private party to submit to arbitra- 
tion all or any differences which have arisen or which 
may arise between the parties with respect to a defined 
legal relationship, whether contractual or not, concern- 


ing a subject matter capable of settlement by arbitra- 
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tion under the laws of the United States, or to confirm 


an award made pursuant to such an agreement to arbi- 
irate, if (A) the arbitration takes place or is intended to 
take place in the United States, (B) the agreement or 
award is or may be governed by a treaty or other 
international agreement in force for the United States 
calling for the recognition and enforcement of arbitral 
awerds, (C) the underlying claim, save for the agree- 
ment to arbitrate, could have been brought in a United 
States court under this section or section 1607, or (D) 
paragraph (1) of this subsection is otherwise appli- 
cable.’’. 


(c) Section 1610(a) of title 28, United States Code, is 


amended by— 


(1) striking out the period at the end of paragraph 


”? 


(5) and inserting in lieu thereof “‘, or’; and 

(2) adding at the end thereof the following: 

“(6) the judgment is based on an order confirming 
an arbitral award rendered against the foreign State, 
provided that attachment in aid of execution, or execu- 
tion, would not be inconsistent with any provision in 


the arbitral agreement.”’. 


Passed the Senate October 1 (legislative day, Septem- 


ber 26), 1988. 


Attest: WALTER J. STEWART, 


Secretary. 


Document No. 25 


99TH CONGRESS 
so H.R. 3106 
» ° 


To amend ttle 9 of the United States Code regarding arbitral awards 


IN THE HOUSE OF REPRESENTATIVES 
dtLty 30, 1985 


Mr. Fisit introduced the followiag bill; which was referred to the Comunittce on 
the Judiciary 


A BILL 


To amend title 9 of the United States Code regarding arbitral 


awards. 


1 Be it enacted by the Senate and House of Representa- 
2 fives of the United States of America in Congress assembled, 
3 That section 207 of title 9, United States Code, is amended 
4 by adding at the end thereof the following: “An agreement to 
5 arbitrate shall be deemed to constitute consent to proceedings 
6 to recognize, confirm, or enforce by levy, attachment, or ath- 
erwise any arbitral award made pursuant to such agreement 


and referred to in this section, and neither the Federal act of 


mo oOo 


State doctrine nor the doctrine of sovereign immunity shall 
10 constitute grounds or be the basis for refusal or deferral of 


11 recognition, confirmation, or enforcement of any such arbitral 


2 


1 award against a foreign state or an agency or an instrumen- 


2 tality of a foreign state.’’. 
O 


Document No. 26 
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99TH CONGRESS 
mse” AL, RL 3137 
r) r) 


To amend the Foreign Sovereign Immunities Act. 


BEST COPY AVAILABLE 


IN THE HOUSE OF REPRESENTATIVES 


JULY 31, 1985 
Mr. GuickmMan (for himself, Mr. Epwarvs of California, Mr. BeRMay, Mr. 
Jacoss, Mr. TORRICELLI, and Mr. Rog) introduced the following bill; which 
was referred to the Committee on the Judiciary 


A BILL 


To amend the Foreign Sovereign Immunities Act. 


1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of America in Congress assembled, 
That section 1603 of title 28, United States Code, is amend- 
ed by adding at the end thereof the following: 


“(f) A ‘commercial activity’ includes any promise to pay 


3 

4 

5 

6 made by a foreign state, any debt security issued by a foreign 
7 state, and any guarantee by a foreign state of a promise to 
8 pay made by another party.”’. 

9 Src. 2. Section 1605(a) of title 28, United States Code, 

10 is amended by— 


11 (1) striking out “or” at the end of paragraph (4); 


2 


1 (2) striking out the period at the end of paragraph 
Y (5) and inserting in lieu thereof “‘; or’; and 

3 (3) adding at the end thereof the following: 

4 “(6) which is brought to enforce an agreement 
) made by the foreign state with or for the benefit of a 
6 private party to submit to arbitration all or any differ- 
7 ences which have arisen or which may arise between 
8 the parties with respect to a defined legal relationship, 
9 whether contractual or not, concerning a_ subject 
10 matter capable of settlement by arbitration under the 
11 laws of the United States, or which is brought to cen- 
12 firm, recognize or enforce an award made pursuant to 
13 such an agreement to arbitrate, if (A) the arbitration 
14 takes place in the United States, (B) the agreement or 
15 award is or may be governed by a treaty or other 
16 international agreement in force for the United States 
17 calling for the recognition and enforcement of arbitral 
18 awards, or (C) the underlying claim, save for the 
19 agreement to arbitrate, could have been brought in a 
20 United States court under this section or section 
21 1607.”’. 
22 Sec. 3. Section 16C6 of title 28, United States Code, is 


23 amended by— 
24 (1) inserting “‘(a)’” oc ure “‘As”; and 


25 (2) adding at the end thereof the following: 
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3 
‘(b) The Federal act of state doctrine shall not be ap- 
plied on behalf of a foreign state with respect to any claim or 
counterclaim asserted pursuant to the provisions of this chap- 
ter which is based upon an expropriation or other taking of 
property, including contract rights, without the payment of 
prompt, adequate, and effective compensation or otherwise in 
violation of international law or which is based upon a breach 
of contract, nor shall such doctrine bar enforcement of an 
agreement to arbitrate or an arbitral award rendered against 
a foreign state.”’. 
Sec. 4. Section 1610 of title 28, United States Code, is 
amended— 
(1) in subsection (a) by striking out “, used for a 


> 


commercial activity in the United States,” and by in- 
serting ‘‘, or upon an arbitral award,’ after “a State’; 

(2) by amending paragraph (2) of subsection (a) to 
read as follows: 

“(2) the property is used or intended to be used 
for a commercial activity in the United States, or’; 

(3) by amending paragraph (3) of subsection (a) to 
read as follows: 

(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in commercial ac- 


tivity in the United States and the judgment relates to 


a claim for which the «gency or instrumentality is not 


=I 


(oe) 


4 
immune by virtue of section 1605 or 1607 of this 
chapter, or’; 
(4) ky amending paragraph (4)(B) to read as 
follows: 
“(B) which is immovab'e and situated in the 
United States.”’; — | 
(5) by striking out paragraph (5) of subsection (a); 
(6) by inserting between paragraph (4) and sub- 
section (b) the following: 
“This subsection shall not apply to property that is used for 
purposes of maintaining a diplomatic or consular mission or 
the residence of the chief of such mission, including a bank 
account unless that bank account is also used for commercial 
purposes unrelated to diplomatic or consular functions.’’; 
(7) by striking out subsection (b); 
(8) bv redesignating subsections (c) and (d) as sub- 
sections (b) and (c), respectively; 
(9) by striking out ‘‘subsection (¢)” in subsection 
(c) us redesignated in paragraph (7) of this section and 
inserting in lieu thereof “‘subsection (b)’”’; 
(10) in subsection (c)(2), as redesignated herein, 
by inserting “or an arbitral award” after “judgment’’; 


and 


(11) by adding at the end thereof the following: 


— 


bo 


_ 


5 

‘*(d)(1) In addition to subsection (c), any property in the 
United States of an agency or instrumentality of a foreign 
state engaged in commercial activity in the United States 
shall not be immune from attachment or injunctive relief prior 
to the entry of judgment in any action brought in a court of 
the United States or of a State, or prior to the expiration 
of the period of time provided in subsection (b) of this 
section, if— 

‘(A) the property attached or enjoined would be 
subject to execution under this chapter with respect to 
that judgment, 

“(B) the purpose of the attachinent or injunction 
is to secure satisfaction of a judgment or an arbitral 
award that has been or may ultimately be entered 
against the agency or instrumentality and not to obtain 
jurisdiction, 

““C) the property of a private party would be 
subject to such attachment or injunctive relief in like 
circumstances, 

‘“(D) the moving party has shown— 

“G) a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“(i) a probability that the assets will be re- 


moved from the United States or disposed of by 


12 
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the agency or instrumentality before a judgment is 

entered or satisfied and that such action would 

frustrate execution of such judgment, and 

“(E) the moving party posts a bond in an amount 
equal to the greater of 50 percent of the value of the 
property attached or any higher amount required under 
applicable law. 

‘(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granted under 
this subsection, or if such agency has appeared but has not 
had an adequate opportunity to present an opposition, the 
court shall grant an immediate hearing to seek dissolution of 
the attachment or order, and the court shall dissolve the 


attachment or order if the agency or instrumentality 


‘“(A) demonstrates that one or more of the 
applicable criteria in this subsection has not been 
satisfied, or 

““(B) posts a bond in the amount of the claim or 
the affected property, whichever is less.’’. 


O ' 


Document No. 27 


asi 


99TH CONGRESS 
Ist SESSION S 1 828 
e 


Po implemeat the Inter-American Convention on International Commercial 
Arbitration. 


IN THE SENATE OF THE UNITED STATES 


NOVEMBER 5 Qegislative day, NOVEMBER 4), 1985 
Mr. Leak (by requests introduced the foliawing bill; whieh was read twice cand 
referred to the Committee on Foreign Relations 


A BILL 


To implement the Inter-American Convention on International 


Commercial Arbitration. 


1 Be it enacted by the Senate and House of Representa- 
2 fires of the United States of America in Congress assembled, 
3 That title 9, United States Code, is amended by adding: 

4 “CHAPTER 3. INTER-AMERICAN CONVENTION ON 
d INTERNATIONAL COMMERCIAL ARBITRATION 


Sage 

“Sap. Enforcement of Convention 

“302. Inearparation by reference 

“og. Order to compel arbitration; appointinent of arhiteators; locale 

“Yod Recognition smd eniorcement of foreign arbitral decisions and awands: revi- 
precin 

“205. Relationship between the Inter: Ameviean Convention and the Convention on 
the Recaynition snd Endercement of Foreign Arbitral Award. otf 
ane Del 1S. 

“300, Applicable niles ot Loter-American Cammercial Ariaireiien Conunissian 


“307. Chapter bp residusl application 
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“§ 301. Enforcement of Convention 

“The Inter-American Convention on International 
Commercial Arbitration of January 30, 1975, shall be en- 
forced in United States courts in accordance with this 
chapter. 

“§ 302. Incorporation by reference 

“The provisions of chapter 2, sections 202, 203, 204, 
205, and 207 shall apply to this chapter as if specifically set 
forth herein, except that for the purposes of this chapter “‘the 
Convention”’ shall mean the Inter-American Convention. 

“§ 303. Order to compel arbitration; appointment of arbi- 
trators; locale 

“A court having jurisdiction under this chapter may 
direct that arbitration be held in accordance with the agree- 
ment at any place therein provided for, whether that place is 
within or without the United States. The court may also ap- 
point arbitrators in accordance with the provisions of the 
agreement. 

“In the event the agreement does not make provision 
for the place of arbitration or the appointment of arbitrators, 
the court shall direct that the arbitration shall be held and the 
arbitrators be appointed in accordance with article 3 of the 


Inter-American Convention. 


3 


“§ 304. Recognition and enforcement of foreign arbitral 
decisions and awards; reciprocity 
“Arbitral decisions or awards made in the territory of a 
foreign State shall, on the basis of reciprocity, be recognized 
and enforced under this chapter only if that State has ratified 
or acceded to the Inter-American Convention. 

“§ 305. Relationship between the Inter-American Conven- 
tion and the Convention on the Recognition 
and Enforcement of Foreign Arbitral Awards 
of June 10, 1958 

“When the requirements for application of both the 

Inter-American Convention and the Convention on the Rec- 

ognition and Enforcement of Foreign Arbitral Awards of 

June 10, 1958, are met, determination as to which Conven- 

tion applies shall, unless otherwise expressly agreed, be made 

as follows: 

(1) If a majority of the parties to the arbitration 
agreement are citizens of a State or States that have 
ratified or acceded to the Inter-American Convention 
and are member States of the Organization of Ameri- 
can States, the Inter-American Convention shall apply. 

“(2) In all other cases the Convention on the 
Recognition and Enforcement of Foreign Arbitral 


Awards of June 10, 1958, shall apply. 
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“§ 306. Applicable rules of Inter-American Commercial 
Arbitration Conimission 

(a) For the purposes of this chapter the rules of proce- 
dure of the Inter-American Commercial Arbitration Commis- 
sion referred to in article 3 of the Inter-American Convention 
shall, subject to subsection (b) of this section, be those rules 
as promulgated by the Commission on January 1, 1978. 

““(b) In the event the rules of procedure of the Inter- 
American Commercial Arbitration Commission are modified 
or amended in accordance with the procedures for amend- 
ment of the rules of the said Commission, the Secretary of 
State, by regulation in accordance with section 553 of title 5, 
United States Code, consistent with the aims and purposes of 
this Convention, may prescribe that such modifications or 
amendments shall be effective for purposes of this chapter. 
“8 307. Chapter 1; residual application 

“Chapter 1 applies to actions and proceedings brought 
under this chapter to the extent chapter 1 is not in conflict 
with this chapter or the Inter-American Convention as rati- 
fied by the United States.’’. 

Sec. 2. Title 9, United States Code, is further amend- 
ed by adding to the table of chapters at the beginning a new 
subheading as follows: 


“3. Inter-American Convention on International Commercial 
Arbitration 


5 
1 Sec. 3. This Act shall be effective upon the entry into 
2 force of the Inter-American Convention on International 
38 Commercial Arbitration of January 30, 1975, with respect 


4 to the United States. 
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To amend title 9, United States Code, to clarify that Federal courts are 
authorized to enferce the decisions of internationa) arbitrators. 


BEST COPY AVAILABLE 


IN THE HOUSE OF REPRESENTATIVES 


Marcu 6, 1986 


Mr. KASTENMEIER introduced the foi. ing bill; which was referred to the 
Committee on the Judiciary 


A BILL 


amend title 9, United States Code, to clarify that Federal 
courts are authorized to enforce the decisions of internation- 
al arbitrators. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE. 

This Act may be cited as the ‘International Arbitration 
Act of 1986”. 

SEC. 2. AMENDMENT TO TITLE 9. 

Section 207 of title 9, United States Code, is amended 
as follows: 

(1) After the first sentence of such section, insert 


the following: “An agreement to arbitrate shall be 
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deemed to constitute consent to proceedings to confirm 


any arbitral award made under such agreement and 
falling under the Convention, including proceedings to 
recognize or enforce the award by levy, attachment, or 
otherwise.”’. 

(2) At the end of such section, add the following: 
“Neither the Federal act of state doctrine nor the doc- 
trine of sovereign immunity shall constitute grounds for 
refusal or deferral of recognition, coniiriaation, or en- 
forcement of the award against a foreign state or an 
agency or instrumentality of a foreign state.”. 

O 


Document No. 29 
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eam HR. 1689 


To amend title 9 of the United States Code regarding arbitral awards. 


BEST COPY AVAILABLE 


IN THE HOUSE OF REPRESENTATIVES 


Marcu 18, 1987 
Mr. Fisn introduced the following bill; which was referred to the Committee on 
the Judiciary 


A BILL 


To amend title 9 of the United States Code regarding arbitral 
awards. 


1 Be it enacted by the Senate and "*,use of Representa- 
2 tives of the United ©*.s of America in Congress assembled, 
3 T-. section 207 of title 9, United States Code, is amended 
4 by adding at the end thereof the following: “An agreement to 
5 arbitrate shall be deemed to constitute consent to proceedings 
6 to recognize, confirm, or enforce by levy, attachment, or oth- 
7 erwise any arbitral award made pursuant to auch agreement 
8 and referred to in this section, and neither the Federal act of 
9 State doctrine nor the doct-ine of sovereign immunity shall 
10 constitute grounds or be the basis for refusal or deferral of 
11 recognition, confirmation, or enforcement of any such arbitral 
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award against a foreign state ~ an agency or an insirumen- 
tality of a foreign st>’.. No writ of attachment, levy, or exe- 
cution hereuuder shall be issued against property unmune 
f-.a such attachment, levy or execution by section 1611 of 
title 28, United States Code, except in instances in which 


such immunity has been waived.”’. 


O 
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100TH CONGRESS 
Ist SESSION H R 1 888 
e * 


To amend the Foreign Sovereign Immunities Act with respect to certain activities 
of foreign governments, 


IN THE HOUSE OF REPRESENTATIVES 


Apri 1, 1987 
Mr. Berman (for himself, Mr. Giickman, Mr. Morrison of Connecticut, and 


Mr. Epwarps of California) introduced the following bill; which was referred 
to the Committee on the Judiciary 


A BILL 


To amend the Foreign Sovereign Immunities Act with respect 
to certain activities of foreign governments. 
1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
8 SECTION 1. DEFINITION OF COMMERCIAL ACTIVITY. 
Section 1603 of title 28, United States Code, is amend- 


4 
5 ed by adding at the end thereof the following: 


6 “(f) A ‘commercial activity’ includes any promise to pay 
7 made by a foreign state, any debt security issued by a foreign 


state, and any guarantee by a foreign state of a promise to 


8 
9 pay made by another party.” 


2 


1 SEC. 2. ARBITRATION MATTERS. 


S 


Section 1605(a) of title 28, United States Code, is 


amended by— 


(1) striking out “or” at the end of paragraph (4); 

(2) striking out the period at the end of paragraph 
(5) and inserting in lieu thereof ‘‘; or’; and 

(3) adding at the end thereof the following: 

“(6) which is brought to enforce an agreement 
made by the foreign state with or for the benefit of a 
private party to submit to arbitration all or any differ- 
ences which have arisen or which may arise between 
the parties with respect to a defined legal relationship, 
whether contractual or not, concerning a subject 
matter capable of settlement by arbitration under the 
laws of the United States, or which is brought to con- 
firm, recognize or enforee an award made pursuant to 
such an agreement to arbitrate, if (A) the arbitration 
takes place in the United States, (B) the agreement or 
award is or may be governed by a treaty or other 
international agreement in force for the United States 
calling for the recognition and enforcement of arbitral 
awards, or (C) the underlying claim, save for the 
agreement to arbitrate, could have been brought in a 


United States court under this section or section 


1607.”’. 


3 
SEC. 3. APPLICATION OF ACT OF STATE DOCTRINE. 

Section 1606 of title 28, United State Code, is amended 

by— 
(1) inserting ‘(a)’ before ““As’’; and 
(2) adding at the end thereof the following: 

“(h) The Federal act of state doctrine shall not be ap- 
plied on behalf of a foreign state with respect to any claim or 
counterclaim asserted pursuant to the provisions of this chap- 
ter which is based upon an expropriation or other taking of 
property, including contract rights, without the payment of 
prompt, adequate, and effective compensation or otherwise in 
violation of international law or which is based upon a breach 
of contract, nor shall such doctrine bar enforcement of an 
agreement to arbitrate or an arbitral award rendered against 
a foreign state.” 

SEC. 1. EXCEPTIONS TO IMMUNITY FROM ATTACHMENT OR 
EXECUTION. 

Section 1610 of title 28, United States Code, is 
amended— 

(1) in subsection (a) by striking out “, used for a 


> 


commercial activity in the United States,” and by in- 
serting ‘‘, or upon an arbitral award,” after “a State’; 

(2) by amending paragraph (2) of subsection (a) to 
read as follows: 


(2) the property is used or intended to be used 


for a commercial activity in the United States, or’; 


— 
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(3) by amending paragraph (3) of subsection (a) to 
read as follows: 

‘(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in commercial ac- 
tivity in the United States and the judgment relates to 
a claim for which the agency or instrumentality is not 
immune by virtue of section 1605 or 1607 of this 
chapter, or’; 

(4) by amending paragraph (4)(B) to read as 
follows: 

“(B) which is immovable and situated in the 
United States.”’; 

(5) by striking out paragraph (5) of subsection (a); 

(6) by inserting between paragraph (4) and sub- 


section (b) the following: 


“This subsection shall not apply to property that is used for 
purposes of maintaining a diplomatic or consular mission or 
the residence of the chief of such mission, including a bank 
account unless that bank account is also used for commercial 


purposes unrelated to diplomatic or consular functions.”’; 


(7) by striking out subseetion (b); 
(8) by redesignating subsections (c) and (d) as sub- 


sections (b) and (c), respectively; 
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(9) by striking out “subsection (c)"” in subdseciion 
(c) as redesignated in paragraph (7) of this section and 
inserting in lieu thereof ‘‘subsection (b)"’; 

(10) in subsection (c)(2), as redesignated herein, 
by inserting ‘‘or an arbitral award” after “judgment”; 
and 

(11) by adding at the end thereof the following: 
“(d)(1) In addition to subsection (c), any property in the 

United States of an agency or instrumentality of a foreign 
state engaged in commercial activity in the United States 
shall not be immune from attachment or injunctive relief prior 
to the entry of judgment in any action brought in a court of 
the United States or of a State, or prior to the expiration of 
the period of time provided in subsection (b) of this section, 
if— 

“(A) the property attached or enjoined would be 
subject to execution under this chapter with respect to 
that judgment, 

“(B) the purpose of the attachment or injunction 
is to secure satisfaction of a judgment or an arbitral 
award that has been or may ultimately be entered 
against the agency or instrumentality and not to obtain 


jurisdiction. 


6 
‘“(() the property of a private party would be 
subject to such attachment or injunctive relief in like 
circumstances, 
“(D) the moving party has shown— 

“(i) a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“(ii) a probability that the assets will be re- 
moved from the United States or disposed of by 
the agency or instrumentality before a judgment is 
entered or satisfied and that such action would 
frustrate execution of such judgment, and 
““45) the moving party posts a bond in an amount 

equal to the greater of 50 percent of the value of the 

property attached or any higher amount required under 
applicable law. 

“(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granted under 
this subsection, or if such ageney has appeared but has not 
had an adequate opportunity to present an opposition, the 
court shall grant an immediate hearing to seek dissolution of 
the attachment or order, and the court shall dissolve the at- 


tachment or order if the agency or instrumentalitv— 


7 
“(A) demonstrates that one or more of the apvii- 
cable criteria in this subsection has not been satisfied, 
or 
“(B) posts a bond in the amount of the claim or 
the affected property, whichever is less.”. 
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100TH CONGRESS 
mae HR. 3763 


To amend title 28, United States Code, relating to foreign sovereign immunity, 
with respect to certain activities of foreign governments, and for other purposes. 


BEST COPY AVAILABLE 


IN THE HOUSE OF REPRESENTATIVES 


DecEMBEBR 15, 1987 


Mr. Berman (for himself, Mr. Prank, Mr. GLICKMAN, Mr. Morrison of Con- 


To 
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necticut, Mr. Carpin, and Mr. Epwarps of Californie) introduced the fol- 
lowing bill; which was referred to the Committee on the Judiciary 


A BILL 


amend title 28, United States Code, relating to foreign 
sovereign immunity, with respect to certain activities of 


foreign governments, and for other purposes. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
SECTION 1. DEFINITION OF COMMERCIAL ACTIVITY. 

Section 1603(d) of title 28, United States Code, is 
amended by adding at the end thereof the following: ‘A de- 
termination of whether an activity is commercial in character 
shall not be affected by the fact that the activity involves acts 
or undertskings requiring the exercise of governmental au- 


thority. Any such acts or undertakings included in a 
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commercial activity shall be considered to be commercial in 
character.” 
SEC. 2. ARBITRATION MATTERS. 

(a) INAPPLICABILITY OF ACT OF STATE DOcCTRINE.— 
(1) Chapter 1 of title 9, United States Code, is amended by 
adding at the end thereof the following new section: 
“§ 15. Inapplicability of the act of state doctrine 

“Enforcement of arbitral agreements, confirmation of 
arbitral awards, and execution upon judgments based on 
orders confirming such awards shall not be refused on the 
basis of the act of state doctrine.”’. 

(2) The table of sections at the beginning of chapter 1 of 
title 9, United States Code, is amended by adding at the end 


thereof the following: 


“15. Inapplicability of the act of state doctrine.” 

(b) EXCEPTIONS TO JURISDICTIONAL IMMUNITY OF A 
For8iGn Stave.—Section 1605(a) of title 28, United States 
Code, is amended— 

(1) by striking out “‘or’’ at the end of paragraph 

(4); 

(2) by striking out the period at the end of para- 
graph (5) and inserting in lieu thereof “; or’’; and 

(3) by adding at the end thereof the following: 

“(6) in which the action is brought either to en- 
force an agreement made by the foreign state with or 


for the benefit of a private party to submit to arbitra- 
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tion any differences which bave arisen or which may 
arise between the parties with respect to a defined 
legal relationship, whether contractual or not, concern- 
ing a subject matter capable of settlement by arbitra- 
tion under the laws of the United States, or to confirm 
an award made pursuant to such an agreement to arbi- 
irate, if— 

“(A) the arbitration takes place or is author- 
ized to take place in the United States, 

‘(B) the agreement or award is governed by 
a treaty or other international agreement in force 
with respect to the United States which provides 
for the recognition and enforcement of arbitral 
awards, 

“(C) the underlying claim, except for the 
agreement to arbitrate, could have been brought 
in a court of the United States under this section 
or section 1607, or 

“(D) paragraph (1) ot this subsection ap- 


plies.” 


SEC. 3. APPLICATION OF ACT OF STATE DOCTRINE. 


Section 1606 of title 28, United States Code, is 


amended— 


(1) by inserting “(a)” before “As”; and 


(2) by adding at the end thereof the following: 
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‘“(b) The act of state doctrine shall not be applied on 
behalf of a foreign state with respect to any claim or counter- 
claim asserted pursuant to the provisions of this chapter 
which is based upon a breach of contract.”’. 

SEC. 4. EXCEPTIONS TO IMMUNITY FROM ATTACHMENT OR 
EXECUTION. 

Section 1610 of title 28, United States Code, is 
amended— | 

(1) in subsection (a)— 

(A) by striking out “, used for a commercial 
activity in the United States,”; 

(B) by inserting “‘, or upon an arbitral 
award,” after ‘‘State’; 

(C) by amending paragraph (2) to read as 
follows: 

(2) the property is used or intended to be used 
for a commercial activity in the United States, or’; 

(D) by amending paragraph (3) to read as 
follows: 

“(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in a commercial 
activity in the United States and the judgment relates 
to a claim for which the foreign state is not immune 
from jurisdiction by virtue of section 1605 or 1607 of 


this chapter, or”; 


5 
(E) by amending paragraph (4)(B) to read as 
follows: 
‘(B) which is immovable and situated in the 

United States.”; 

(F) by striking out paragraph (5); and 

(G) by inserting after paragraph (4) the 

following: 

“This subsection shall not apply to property that is used for 
purposes of maintaining a diplomatic or consular mission or 
the residence of the chief of such mission, including a bank 
account unless that bank account is also used for commercial 
purposes unrelated to diplomatic or consular functions.”’; 

(2) by striking out subsection (b); 

(3) by redesignating subsections (c) and (d) as sub- 
sections (b) and (c), respectively; 

(4) in subsection (b) (as redesignated by paragraph 
(3) of this section) by striking out “subsections (a) and 
(b)”’ and inserting in lieu thereof “‘subsection (a)”; 

(5) in subsection (c) (as redesignated by paragraph 
(3) of this section) by striking out “subsection (c)’’ and 
inserting in lieu thereof “‘subsection (b)”’; 

(6) in subsection (c)(2) (as redesignated by para- 
graph (3) of this section), by inserting ‘‘or an arbitral 
award” after ‘judgment’; and 

(7) by adding at the end thereof the following: 
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6 
“(d)(1) In addition to subsection (c), any property in the 


United States of an agency or instrumentality of a foreign 
state engaged in a commercial activity in the United States 
shall not be immune from attachment or injunctive relief 
before the entry of judgment in any action brought in a court 
of the United States or of a State, or before the period of 
time provided in subsection (b) of this section expires, if— 

(A) the property attached or enjoined would be 
subject to execution under this chapter with respect to 
that judgment, 

‘“(B) the purpose of the attachment or injunction 
is to secure satisfaction of a judgment or an arbitral 
award that has been or may be entered against the 
agency or instrumentality and not to obtain juris- 
diction, 

‘“(C) the property of a private party would be sub- 
ject to such attachment or injunctive relief in like cir- 
cumstances, 

“(D) the moving party has shown— 

“(j) a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“(ii) a probability that the assets will be re- 
moved from the United States or disposed of by 


the agency or instrumentality before a judgment is 
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entered or satisfied and that such action would 

frustrate execution of such judgment, and 

“(E) the moving party posts a bond in an amount 
equal to the greater of 50 percent of the value of the 
property attached or any higher amount required under 
applicable law. 

‘(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granted under 
this subsection, or if such agency or instrumentality has ap- 
peared but has not had an adequate opportunity to present an 
opposition, the court shall grant an immediate hearing to 
seek dissolution of the attachment or order, and the court 
shall dissolve the attachment or order if the agency or instru- 
mentality— 

‘(A) demonstrates that one or more of the appli- 
cable criteria in this subsection has not been satisfied, 
or 

“(B) posts a bond in the amount of the claim or 
the affected property, whichever is less.”’. 

O 


Document No. 32 


Union Calendar No. 496 
rem" HR. 3763 


[Report No. 100-824] 
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IN THE HOUSE OF REPRESENTATIVES 
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(Strike out all after the enscting clause and insert the part printed in italic] 
{For text of introduced bill, see copy of bill as introduced on December 15, 1987] 


A BILL 


To amend title 28, United States Code, relating to foreign 
sovereign immunity, with respect to certain activities of 
foreign governments, and for other purposes. 

1 Be it enacted by the Senate and House of Representa- 


2 tives of the United States of America in Congress assembled, 
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SECTION I. DEFINITION OF COMMERCIAL ACTIVITY. 


Section 1603(d) of title 28, United States Code, 1s 
amended by adding at the end thereof the following: “A deter- 
mination of whether an activity is commercial in character 
shall not be affected by the fact that the activity involves acts 
or undertakings requiring the exercise of governmental au- 
thority. Any such acts or undertakings included in a com- 
mercial activity shall be considered to be commercial in 
character.” 

SEC. 2. ARBITRATION MATTERS. 

(a) INAPPLICABILITY OF AcT OF STATE Doc- 
TRINE.—(1) Chapter 1 of title 9, United States Code, is 
amended by adding at the end thereof the following new 
section: 

“§ 15, Inapplicability of the act of state doctrine 

“Enforcement of arbitral agreements, confirmation of 
arbitral awards, and execution upon judgments based on 
orders confirming such awards shall not be refused on the 
basis of the act of state doctrine. ”. 

(2) The table of sections at the beginning of chapter 1 of 
title 9, United States Code, is amended by adding at the end 
thereof the following: 

“15. Inapplicability of the act of state doctrine.” 

(b) EXCEPTIONS TO JURISDICTIONAL IMMUNITY OF A 
FoREIGN STATE.—Section 1605(a) of title 28, United 
States Code, 1s amended— 
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(1) by striking out “or” at the end of paragraph 


(4); 


(2) by striking out the period at the end of para- 
graph (5) and inserting in lieu thereof “; or”; and 

(3) by adding at the end thereof the following: 

(6) in which the action is brought either to en- 
force an agreement made by the foreign state with or 
for the benefit of a private party to submit to arbitra- 
tion any differences which have arisen or which may 
arise between the parties with respect to a defined legal 
relationship, whether contractual or not, concerning a 
subject matter capable of settlement by arbitration 
under the laws of the United States, or to confirm an 
award made pursuant to such an agreement to arbi- 
trate, if— 

‘(4) thé arbitration takes place or is author- 
ized to take place in the United States, 
“(B) the agreement or award is governed by 

a treaty or other international agreement in force 

with respect to the United States which provides 

for the recognition and enforcement of arbitral 
awards, 

““C) the underlying claim, except for the 
agreement to arbitrate, could have been brought in 
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4 
a court of the United States under this section or 
section 1607, or 
‘(D) paragraph (1) of this subsection ap- 
plies.” 
SEC. 3. EXCEPTIONS TO IMMUNITY FROM ATTACHMENT OR 
EXECUTION. 
Section 1610 of title 28, United States Code, 1s 
amended— 

(LD) in subsection (a)— 

(A) by striking out “, used for a commercial 
actiuity in the United States, ”: 

(B) by inserting “, or upon an arlitral 
award,” after “State’’; 

(C) by amending paragraph (2) to read as 
follows: 

“(2) the property is used or intended to be used 
for a commercial activity in the United States, or”; 

(D) by amending paragraph (3) to read as 
follows: 

“(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in a commercial 
activity in the United States and the judgment relates 
to a claim for which the foreign state is not immune 
from jurisdiction by virtue of section 1605 or 1607 of 
this chapter, or”; 
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5 
(E) by amending paragraph (4)(B) to read 
as follows: 
“(B) which is immovable and situated in the 

United States.” 

(F) by striking out paragraph (5); and 

(G) by inserting after paragraph (4) the fol- 

lowing: 

“This subsection shall not apply to property that is used for 
purposes of maintaining a diplomatic or consular mission or 
the residence of the chief of such mission, including a bank 
account unless that bank account is also used for commercial 
purposes unrelated to diplomatic or consular functions. ”; 

(2) by striking out subsection (b); 

(3) by redesignating subsections (¢) and (d) as 
subsections (b) and (c), respectively; 

(4) in subsection (b) (as redesignated by para- 
graph (3) of this section) by striking out “subsections 
(a) and (b)” and inserting in lieu thereof “subsection 
(a)"; 

(5) in subsection (c) (as redesignated by para- 
graph (3) of this section) by striking out “subsection 
(c)” and inserting in lieu thereof “subsection (b)”; 

(6) in subsection (c)(2) (as redesignated by para- 
graph (3) of this section), by inserting “or an arbitral 
award” after “judgment”; and 
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(7) by adding at the end thereof the following: 

““(d)(1) In addition to subsection (c), any property in 
the United States of an agency or instrumentality of @ for- 
eign state engaged in a commercial activity in the Untied 
States shall not be immune from attachment or injunctive 
relief before the entry of judgment in any action brought in a 
court of the United States or of a State, or before the perred 
of time provided in subsection (b) of this sectton expires, if— 

‘(A) the property attached or enjoined would be 
subject to execution under this chapter wrth respect to 
that judgment, 

“(B) the purpose of the attachment or injunction 
1s to secure satisfaction of a judgment or an arbitral 
award that has been or may be entered against the 
agency or instrumentality and not to obtain juris- 
diction, 

‘“(C) the property of a private party would be sub- 
ject to such attachment or injunctive relief iz like cir- 
cumstances, 

“(D) the moving party has shown— 

“() a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“Gi) a probability that the assets will be re- 
moved from the United States or disposed of by 


— 


ono oareanwk ft wo & 


7 

the agency or instrumentality before a judgment 

is entered or satisfied and that such action would 

frustrate execution of such judgment, and 

‘(E) the moving party posts a bond in an amount 
equal to the greater of 50 percent of the value of the 
property attached or any higher amount required under 
applicable law. 

“(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granied under 
this subsection, or if such agency or instrumentality has ap- 
peared but has not had an adequate opportunity to present an 
opposition, the court shall grant an immediate hearing to seek 
dissolution of the attachment or order, and the court shall 
dissolve the attachment or order if the agency or instrumen- 
tality— 

“(4) demonstrates that one or more of the applica- 
ble criteria in this subsection has not been satisfied, or 

“(B) posts a bond in the amount of the claim or 
the affected property, whichever is less. 5s 
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AN ACT 


To amend title 28, United States Code, relating to foreign 
sovereign immunity, with respect to certain activities of 


foreign governments, and for other purposes. 
1 Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
SECTION 1. DEFINITION OF COMMERCIAL ACTIVITY. 
Section 1603(d) of title 28, United States Code, is 
amended by adding at the end thereof the following: “A de- 
termination of whether an activity is commercial in character 


shall not be affected by the fact that the activity involves acts 
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2 
thority. Any such acts or undertakings included in a commer- 
cial activity shall be considered to be commercial in 
character.”’. 
SEC. 2. ARBITRATION MATTERS. 

(a) INAPPLICABILITY OF AcT OF STATE DocTRINE.— 
(1) Chapter 1 of title 9, United States Code, is amended by 
adding at the end thereof the following new section: 

“815. Inapplicability of the act of state doctrine 

“Enforcement of arbitral agreements, confirmation of 
arbitral awards, and execution upon judgments based on 
orders confirming such awards shall not be refused on the 
basis of the act of state doctrine.”’. 

(2) The table of sections at the beginning of chapter 1 of 
title 9, United States Code, is amended by adding at the end 
thereof the following: 

“15. Inapplicability of the act of state doctrine.”. 

(b) EXCEPTIONS TO JURISDICTIONAL IMMUNITY OF A 
FOREIGN STATE.—Section 1605(a) of title 28, United States 
Code, is amended— 


} 


(1) by striking out “‘or’ at the end of paragraph 
(4); 

(2) by striking out the period at the end of para- 
graph (5) and inserting in lieu thereof “‘; or’; and 

(3) by adding at the end thereof the following: 


‘“(6) in which the action is brought either to en- 


force an agreement made by the foreign state with or 
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for the benefit of a private party to submit to arbitra- 
tion any differences which have arisen or which may 
arise between the parties with respect to a defined 
legal relationship, whether contractual or not, concern- 
ing a subject matter capable of settlement by arbitra- 
tion under the laws of the United States, or to confirm 
an award made pursuant to such an agreement to arbi- 
trate if— 

‘(A) the arbitration takes place or is author- 
ized to take place in the United States, 

“(B) the agreement or award is governed by 
a treaty or other international agreement in force 
with respect to the United States which provides 
for the recognition and enforcement of arbitral 
awards, 

“(Q) the underlying claim, except for the 
agreement to arbitrate, could have been brought 
in a court of the United States under this section 
or section 1607, or 

“(D) paragraph (1) of this subsection 
applies.””. 

SEC. 3. EXCEPTIONS TO IMMUNITY FROM ATTACHMENT OR 
EXECUTION. 
Section 1610 of title 28, United States Code, is 


amended— 
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(1) in subsection (a)— 
(A) by striking out “, used for a commercial 
activity in the United States,’’; 


ee 


(B) by inserting ‘‘, or upon an arbitral 
award,’’ after “‘State’’; 
(C) by amending paragraph (2) to read as 
follows: 

“(2) the property is used or intended to be used 
for a commercial activity in the United States, or’; 

(D) by amending paragraph (3) to read as 
follows: 

(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in a commercial 
activity in the United States and the judgment relates 
to a claim for which the foreign state is not immune 
from jurisdiction by virtue of section 1605 or 1607 of 
this chapter, or’’; 

(E) by amending paragraph (4)(B) to read as 
foilows: 
“(B) which is immovable and situated in the 

United States.”; 

(F) by striking out paragraph (5); and 
(G) by inserting after paragraph (4) the 


following: 


5 
“This subsection shall not apply to property that is used for 
purposes of mainteining a diplomatic or consular mission or 
the residence of the chief of such mission, including a bank 
account unless that bank account is also used for commercial 
purposes unrelated to diplomatic or consular functions.”; 

(2) by striking out subsection (b); 

(3) by redesignating subsections (c) and (d) as sub- 
sections (b) and (c), respectively; 

(4) in subsection (b) (as redesignated by paragraph 
(3) of this section) by striking out “subsections (a) and 
(b)”’ and inserting in lieu thereof “subsection (a); 

(5) in subsection (c) (as redesignated by paragraph 
(3) of this section) by striking ont “subsection (c)” and 
inserting in lieu thereof ‘‘subsection (b)’’; 

(6) in subsection (c)(2) (as redesignated by para- 
graph (3) of this section), by inserting “or an arbitral 
award” after “judgment’’; and 

(7) by adding at the end thereof the following: 
““(4)(1) In addition to subsection (c), any property in the 

United States of an agency or instrumentality of a foreign 
state engaged in a commercial activity in the United States 
shall not be immune from attachment or injunctive relief 
before the entry of judgment in any action brought in a court 
of the United States or of a State, or before the period of 


time provided in subsection (b) of this section expires, if-- 
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‘“(A) the property attached or enjoined would be 
subject to execution under this chapter with respect to 
that judgment, 

‘“(B) the purpose of the attachment or injunction 
is to secure satisfaction of a judgment or an arbitral 
award that has been or may be entered against the 
agency or instrumentality and not to obtain jurisdic- 
tion, | 

‘“(C) the property of a private party would be 
subject to such attachment or injunctive relief in like 
circumstances, 

“(D) the moving party has shown— 

“(i) a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“(ii) a probability that the assets will be re- 
moved from the United States or disposed of by 
the agency or instrumentality before a judgment is 
entered or satisfied and that such action would 
frustrate execution of such judgment, and 
“(H) the moving party posts a bond in an amount 

equal to the greater of 50 percent of the value of the 
property attached or any higher amount required under 


applicable law. 


— 
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‘(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granted under 
this subsection, or if such agency or instrumentality has ap- 
peared but has not had an adequate opportunity to present an 
opposition, the court shall grant an immediate hearing to 
seek dissolution of the attachment or order, and the court 
shal; dissolve the attachment or order if the agency or instru- 
mentality — 

“(A) demonstrates that one or more of the appli- 
cable criteria in this subsection has not been satisfied, 
or 

‘(B) posts a bond in the amount of the claim or 
the affected property, whichever is less.”. 

Passed the House of Representatives August 8, 1988. 


Attest: DONNALD K. ANDERSON, 
Clerk. 
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ARBITRAL AWARDS 


TUESDAY, MAY 20, 1986 


House OF REPRESENTATIVES, 
SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENTAL RELATIONS, 
COMMITTEE ON THE JUDICIARY, 
Washington, DC. 

The subcommittee met, pursuant to call, at 1:30 p.m., in room 
2237, Rayburn House Office Building, Hon. Dan Glickman (chair- 
man of the subcommittee) presiding. 

Present: Representatives Glickman, Frank, Crockett, Berman, 
Boucher, Staggers, Kindness, Brown, Swindall, and Coble. 

Staff present: William P. Shattuck, counsel; Kevin C. Richardson, 
associate counsel; and Florence McGrady, legal assistant. 

—? GLICKMAN. We will get started now, and I apologize for being 
ate. 

The Subcommittee on Administrative Law and Governmental 
Relations takes up this afternoon H.R. 3187, which is a bill I intro- 
duced to amend the Foreign Sovereign Immunities Act, together 
with other legislation that has been introduced by Ms. Mikulski 
ed Mr. Kastenmeier to deal with related subjects, and also Mr. 

ish. 

The Foreign Sovereign Immunities Act originated as a bill before 
the subcommittee in the 94th Congress. The bill which was ulti- 
mately enacted into law was reported by the Committee on the Ju- 
diciary on September 9, 1976, passed the House and Senate and 
was approved as Public Law 94-583. 

The provisions are included in title 28 of the United States Code 
as sections 1602-1611, and have not been amended in the interven- 
ing 10 years. 

The act provides when and how parties can maintain a lawsuit 
against a foreign state or its entities in courts of the United States 
and to provide when a foreign state is entitled to sovereign immu- 
nity. 

The intent of the law was to codify the restrictive principle of 
sovereign immunity. That is that the immunity of a state is re 
stricted to its public acts and does not extend to its commercial or 
private acts. 

This was a principle followed by the Department of State since 
1952. This law was intended to provide when foreign states would 
not be immune in actions in courts of the United States and would 
make the determination of immunity a matter solely for the 
courts. 

() 
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Previously, the courts in practice relied on suggestions of immu- 
nity made to the courts by the State Department. It was intended 
that this would ensure that this decision would be made on purely 
legal grounds and under procedures which would ensure due proc- 
ess. 

The amendments to the Foreign Sovereign Immunities Act which 
are the subject of this hearing were developed by an Ad Hoc Com- 
mittee on Revision of the Foreign Sovereign Immunities Act of the 
American Bar Association Section on International Law and Prac- 
tice. 

In 1984, the ABA House of Delegates approved these amend- 
ments. They have also been endorsed by the Maritime Law Asso- 
ciation and the American Arbitration Association. 

{Copies of H.R. 3106, H.R. 3137, H.R. 4342, and H.R. 4592 follow:] 
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To amend title 9 of the United States Code regarding arbitral awards 


IN THE HOUSE OF REPRESENTATIVES 


Jury 30, 1985 


Mr. Fisn introduced the following bill; which was referred to the Committee on 
the Judiciary 


A BILL 


To amend title 9 of the United States Code regarding arbitral 


awards. 


— 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
That section 207 of title 9, United States Code, is amended 
by adding at the end thereof the following: “An agreement to 
arbitrate shall be deemed to constitute consent to proceedings 
to recognize, confirm, or enforce by levy, attachment, or oth- 
erwise any arbitral award made pursuant to such agreement 


and referred to in this section, and neither the Federal act of 


ono wnaarnrtnk#»ker wo 


State doctrine nor the doctrine of sovereign immunity shall 


me 
Oo 


constitute grounds or be the basis for refusal or deferral of 


recognition, confirmation, or enforcement of any such arbitral 


— 
— 


1 award against a foreign state or an agency or an instrumen- 


2 tality of a foreign state.”’. 


Gogh CONGRESS 
et R-9137 
e se 


To amend the Foreign Sovereign immunities Act 


IN THE HOUSE OF REPRESENTATIVES 
ely 3h 88h 
Mr. GuieKMAN (for himself, Mr. Epwarps of California, Mr. Berman, Mr. 


Jacons, Mr. Torricentt, and Mr. Rog) introduced the following bill; which 
was referred to the Committee on the Judiciary 


A BILL 


To amend the Foreign Sovereign Immunities Act. 


1 Be it enacted by the Senate and House of Representa- 
2 tives of the United States of America in Congress assembled, 
3 That section 1603 of title 28, United States Code, is amend- 
4 ed by adding at the end thereof the following: 


5 “(f) A ‘commercial activity’ includes any promise to pay 


op) 


made by a foreign state, any debt security issued by a foreign 


7 state, and any guarantee by a foreign state of a promise to 


@ 


pay made by another party.””. 


Src. 2. Section 1605(a) of title 28, United States Code, 


© 


10 is amended by— 


11 (1) striking out “or” at the end of paragraph (4); 


1 (2) striking out the period at the end of paragraph 
2 (5) and inserting in lieu thereof ‘‘; or’; and 

3 (3) adding at the end thereof the following: 

4 (6) which is brought to enforee an agreement 


Roi) 


made by the foreign state with or for the benefit of a 
6 private party to submit to arbitration all or any differ- 


ences which have arisen or which may arise between 


8 the parties with respect to a defined legal relationship, 
g whether contractual or not, concerning a subject 
10 matter capable of settlement by arbitration under the 
11 laws of the United States, or which is brought to con- 
12 firm, recognize or enforce an award made pursuant to 
13 such an agreement to arbitrate, if (A) the arbitration 
14 takes place in the United States, (B) the agreement or 
15 award is or may be governed by a treaty or other 
16 international agreement in force for the United States 
iN calling for the recognition and enforcement of arbitral 
18 awards, or (C) the underlying claim, save for the 
19 agreement to arbitrate, could have been brought in a 
20 United States court under this section or section 
21 EGOs, 2 

22 Sec. 3. Section 1606 of title 28, United States Code, is 


23 amended by— 
24 (1) inserting “(a)” before “As’’; and 


25 (2) adding at the end thereof the following: 


12 


13 


““(b) The Federal act of state doctrine shall not be ap- 
plied on behalf of a foreign state with respect to any claim or 
counterclaim asserted pursuant to the provisions of this chap- 
ter which is based upon an expropriation or other taking of 
property, including contract rights, without the payment of 
prompt, adequate, and effective compensauion or otherwise in 
violation of international law or which is based upon a breach 
of contract, nor shall such doctrine bar enforcement of an 
agreement to arbitrate or an arbitral award rendered against 
a foreign state.”’. 

Sec. 4. Section 1610 of title 28, United States Code, is 
amended— 

(1) in subsection (a) by striking out “, used for a 
commercial activity in the United States,” and by in- 
serting “*, or upon an arbitral award,” after “‘a State’: 

(2) by amending paragraph (2) of subsection (a) to 
read as follows: 

“(2) the property is used or intended to be used 
for a commercial activity in the United States, or’; 

(3) by amending paragraph (3) of subsection (a) to 
read as follows: 

(3) the property belongs to an agency or instru- 
mentality of a foreign state engaged in commercial ac- 
tivity in the United States and the judgment relates to 


a claim for which the agency or instrumentality is not 


i immune by virtue of section 1605 or 1607 of this 
oy chapter, or”; 

3 (4) by amending paragraph (4)(B) to read as 
4 follows: 

5 “(B) which is immovable and situated in the 
6 United States.”’; © 

7 (5) by striking out paragraph (5) of subsection (a); 
8 (6) by inserting betweex paragraph (4) and sub- 
9 section (b) the following: 


10 ‘This subsection shall not apply to property that is used for 
11 purposes of maintaining a diplomatic or consular mission or 
12 the residence of the chief of such mission, including a bank 
13 account unless that bank account is also used for commercial 


14 purposes unrelated to diplomatic or consular funciions.”’; 


15 (7) by striking out subsection (b); 

16 (8) by redesignating subsections (c) and (d) as sub- 
17 sections {b) and (c), respectively; 

18 (9) by striking out “subsection (c)’’ in subsection 
19 (c) as redesignated in paragraph (7) of this section and 
20 inserting in lieu thereof “subsection (b)’’; 

21 (10) in subsection (c)(2), as redesignated herein, 
22 by inserting ‘‘or an arbitral award” after ‘‘judgment’’; 
23 and 


24 (11) by adding at the end thereof the following: 


20 


‘© 


‘(d)(1) In addition to subsection (c), any property in the 
United States of an agency or instrumentality of a foreign 
slate engaged in commercial activity in the United States 
shall not be immune from attachment or injunctive relief prior 
to the entry of judgment in any action brought in a court of 
the United States or of a State, or prior to the expiration 
of the period of time provided in subsection (b) of this 
section, if— 

“(A) the property attached or enjoined would be 
subject to execution under this chapter with respect to 
that judgment, 

“(B) the purpose of the attachment or injunction 
is to secure satisfaction of a judgment or an arbitral 
award that has been or may ultimately be entered 
against the agency or instrumentality and not to obtain 
jurisdiction, 

“(C) the property of a private party would be 
subject to such attachment or injunctive relief in like 
circumstances, 

“(D) the moving party has shown— 

“(i) a probability of success on the merits, or 
has obtained a judgment in favor of such party, 
and 

“(ij) a probability that the assets will be re- 


moved from the United States or d‘sposed of by 


cs 


mo we 
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11 
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13 
14 
15 
16 
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18 
19 


10 


the agency or instrumentality before a judgment is 

entered or satisfied and that such action would 

frustrate execution of such judgment, and 

“(E) the moving party posts a vond in an amount 
equal to the greater of 50 percent of the value of the 
property attached or any higher amount required under 
applicable law. 

(2) If the agency or instrumentality has not appeared 
to oppose an attachment or injunctive relief granted under 
this subsection, or if such agency has appeared but has not 
had an adequate opportunity to present an opposition, the 
court shall grant an immediate hearing to seek dissolution of 
the attachment or order, and the court shall dissolve the 
attachment or order if the agency or instrumertality— 

“(A) demonstrates that one or more of the 
applicable criteria in this subsection has not been 
satisfied, or 

“‘(B) pests a bond in the amount of the claim or 


the affected property, whichever is less.’’. 


il 
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To 


To amend title 9, United States Code, to clarify that Federal courts are 
suthorized to enforce the decisions of international arbitrators. 


IN THE HOUSE OF REPRESENTATIVES 


Marcn 6, 1986 


Mr. KASTENMEIER introduced the following bill; which was referred to the 
Committee on the Judiciary 


A BILL 


amend title 9, United States Code, to clarify that Federal 
courts are authorized to enforce the decisions of internation- 


al arbitrators. 

Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assembled, 
SECTION 1. SHORT TITLE, 

This Act may be cited as the “International Arbitration 
Act of 1986”. 

SEC. 2. AMENDMENT TO TITLE 9. 

Section 207 of title 9, United States Code, is amended 
as follows: 

(1) After the first sentence of such section, insert 


the following: ‘‘An agreement to arbitrate shall be 


—_ 
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I= (=>) 


oe oN Do oO Fe CD 


12 


deemed to constitute consent to proceedings to confirm 
any arbitral award made under such agreement and 
falling under the Convention, including proceedings to 
recognize or enforce the award by levy, attachment, or 
otherwise.”’. 

(2) At the end of such section, add the following: 
“Neither the Federal act of state doctrine nor the doc- 
trine of on immunity shall constitute grounds for 
refusal or deferral of recognition, confirmation, or en- 
forcement of the award against a foreign state or an 


agency or instrumentality of a foreign state.” 
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To amend the Foreign Sovereign Immunities Act with respect to admiralty 
jurisdiction. 


IN THE HOUSE OF REPRESENTATIVES 


APRIL 15, 1986 


Ms. MIKULSKI introduced the following bill; which was referred to the Committee 
on the Judiciary 


A BILL 


To amend the Foreign Sovereign Immunities Act with respect 
to admiralty jurisdiction. 

1 Be it enacted by the Senate and House of Representa- 

2 tives of the United States of A merica in Congress assembled, 


SECTION 1. ADMIRALTY SUITS AGAINST FOREIGN STATES. 


is) 


Section 1605(b) of title 28, United States Code, is 


amended— 


4 
5 
6 (1) in paragraph (1) by striking all that follows the 
7 first semicolon and inserting the following: “‘and if the 
8 vessel or cargo is arrested pursuant to process obtained 
9 on behalf of the party bringing the suit, the service of 


10 process of arrest shall be deemed to constitute valid 


14 


delivery of such notice, but the party bringing the suit 

shall be liable for any damages sustained by the foreign 

state as a result of the arrest if the party bringing the 
suit had actual or constructive knowledge that the 
vessel or cargo of a foreign state was involved; and”; 
and 

(2) by striking all that follows paragraph (2) and 
inserting the following: 

“(c) Whenever notice is delivered under subsection 
(b)(1), the suit to enforce a maritime lien shall thereafter pro- 
ceed and shall be heard and determined according to the prin- 
ciples of law and rules of practice of suits in rem whenever it 
appears that, had the vessel been privately owned and pos- 
sessed, a suit in rem might have been maintained. A decree 
against the foreign state may include costs of the suit and, if 
the decree is for a money judgment, interest as ordered by 
the court, except that the court may not award judgment 
against the foreign state in an amount greater than the value 
of the vessel or cargo upon which the maritime lien arose. 
Such value shall be determined as of the time notice is served 
under subsection (b){1). Decrees shall be subject to appeal 
and revision as provided in other cases of admiralty and mari- 
time jurisdiction. Nothing shall preclude the plaintiff in any 


proper case from seeking relief in personam in the same 
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action brought to enforce a maritime lien as provided in this 
section. 

“(d) A foreign state shal] not be immune from the juris- 
diction of the courts of the United States in any action 
brought to foreclose a preferred mortgage, as defined in the 
Ship Mortgage Act, 1920 (46 U.S.C. 911 and following). 
Such action shall be brought, heard, and determined in ac- 
cordance with the provisions of that Act and in accordance 
with the principles of law and rules of practice of suits in 
rem, whenever it appears that had the vessel been privately 
owned and possessed a suit in rem might have been main- 
tained.” 

SEC. 2. ATTACHMENT OR EXECUTION. 

Section 1610 of title 28, United States Code, is amend- 
ed by adding at the end the following: 

““e) The vessels of a foreign state shall not be immune 
from arrest in rem, interlocutory sale, and execution in ac- 
tions brought to foreclose a preferred mortgage as provided in 


section 1605(d).” 
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Mr. GuickMaNn. Today, we have as our first witness—and again, 
these are cn basically four bills—our colleague, the distinguished 
member of the full Judiciary Committee, Hon. Don Edwards from 
California. It is a pleasure to have you here today. 

Thank you very much. 


STATEMENT OF HON. DON EDWARDS, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA 


Mr. Epwarps. Mr. Chairman, thank you very much. 

I have a statement that I will submit for the record. 

Mr. GLICKMAN. Without objection. 

Mr. Epwarps. I appreciate the opportunity to appear before you 
today to testify in strong support of H.R. 3137. 

Recent events in the Middle East and Europe have focused in- 
creasing attention on the problem of state-sponsored terrorism. 
These events have prompted many people to wonder what we 
would do if a foreign state committed a terrorist act within our bor- 
ders and killed and injured American citizens. 

My purpose in testifying today is to point out that it has hap- 
pened here, and American law as it currently stands has proven 
inadequate to effectively respond. 

I refer, Mr. Chairman, to the events of September 21, 1976, when 
a car bomb planted by operatives of the Chilean secret service 
killed Chilean diplomat Orlando Letelier and American citizen 
Ronni Moffitt, and seriously injured Michael Moffitt, also an Amer- 
ican. 

An investigation by the FBI and the Justice Department re- 
vealed that high-ranking officials in the Chilean Government were 
directly responsible for planning and carrying out the assassina- 
tions. 

Yet, the Chileans refused to extradite these officials and the 
criminal convictions of those who were arrested were later over- 
turned by the Court of Appeals. 

The families of the survivors instituted a civil action pursuant to 
the Foreign Sovereign Immunities Act. Following entry of a judg- 
ment against the Republic of Chile, they sought to enforce it by at- 
taching the assets of its wholly-owned and controlled subsidiary, 
Lan Chile, located in the United States. 

Unfortunately, the U.S. Court of Appeals Zor the Second Circuit 
interpreted the Foreign Sovereign Immunities Act as specifically 
excluding a remedy for anyone injured by an act of state-sponsored 
terrorism, putting the assets of Lan Chile beyond the reach of the 
judgment held against the Chilean Government. The court recog- 
nized that the act provided to the victims of the Letelier car bomb- 
ing a right without a remedy. 

The legislation the subcommittee is considering today, H.R. 3137, 
would cure this problem. It would make it clear that any property 
of a foreign state which is used or intended to be used for commer- 
cial activity in the United States may be reached to satisfy a judg- 
ment under the Act. 

The proposed change will provide a remedy for the victims of the 
Moffitt-Letelier assassinations. Equally important, it will provide a 
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remedy for any Americans who are injured as the result of state- 
sponsored terrorist acts in the future. 

Again, Mr. Chairman, I appreciate the opportunity to appear 
before you today to express my support for this important bill. 

[The statement of Mr. Edwards follows:] 
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BEST COPY AVAILABLE 


TESTIMONY OF THE ILONORABLE DON EDWARDS 


On A Bill To Amend The Foreign Sovereign Immunities Act, 
HR3 137 


Before 
The Subcommittee on, Administrative Law and Governmental Relations 
of the Committee on the Judiciary of the United States 
House of Representatives 

{ speak today in support of 113137 and in particular its proposed amendments to 
$1610 of the Foreign Sovereign Immunities Act which provides for expanded execution of 
judgments against the commercial property of a foreign state located within the United 
States. HR3137 was introduced by my colleague Mr. Glickman on July 31, 1985. I co- 
sponsored the bil] along with Mr. Berman, Mr. Jacobs, Mr. Torricelli and Mr. Rowe. 

. The ancient doctrine of sovereign immunity, which sheild a sovereign state from 
the Jurisdiction of foreign courts, has undergone significant changes in recent time as 
the realities of modern world-wide commerce have been incorporated into the law. The 
time has come for the law to recognize a frightening new reality: the harm to American 
citizens caused by acts of state-sponsored terrorism committed within our borders. 

Recent events in the Middle East and Europe have focused every Americans 
attention on the compelling problem of state-sponsored terrorism. Our air strikes 

a 

against represent one level of response to this problem. As our government has 
considered appropriate levels of response to state-sponsored terrorism a continuing 
problem has been the ability to identify with the necessary degree of precision the direct 
responsibility of a foreign state for an act of terrorism. While there is room for 
differences of opinion about what level of certainty is required in this calculation and 
what level of response is appropriate, there is one fact s#eetiem with which none can 


disagree. 
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Where a determination is made by @ United States Court that a foreign 
government has committed @ tortious act within the United States causing death and 
severe personal injury to American citizens some form of remedy must be available. Far 
short of military action, economic embargoes or diplomatic initiatives, the simplest and 
most universally recognized remedy is civil liability for money damages. 

A Repeatedly over ihe last several months! have heard in the press and on the lips 
of my colleagues and constituents the repeatedly expressed fear “what if it happens 
here", what would we do if a foreign state committed a terrorist act within our borders 
and killed and injured American citizens? We need not guess, it has happened. And the 
frightenening reelity is that the contraints of American law have prohibited any 
effective response. 

On September 21, 1976 at Sheridan Circle here in Washington, D.C. Ronni and 
Michael Moffitt, two young American citizens were traveling to work with a colleague, 4 
Chilean diplomat Orlando bee” Operatives of the Chilean secret service trailed 
them in a car and detonated by radio device a bomb which they had covertly attached to 
the bottom of the car. The explosion killed Orlando Letelier and Ronnie Moffitt. 
Michael Moffitt escaped with serious injuries and will forever carry the trauma of 
witnessing first-hand the death of his wife and his colleague. 

The response of the F.B.1. and the Justice Department was quick and exemplary. 
Following a full investigation they identified high ranking officials in the Chilean 
government who were directly responsible for planning and carrying out the 
assasination. The Chileans refused to extradite these officials and the criminal 
convictions of those who were arrested were later overturned by the Court of Appeals 
based on errors that occurred at the trial. 

The families of the survivors instituted a civil action pursuant to the Foreign 
Sovereign Immunities Act. Following entry of a judgment against the Republic of Chile 


they sought to enforce it by attaching the assets of its wholly-owned and controlled 
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subsidiary, Lan Chile, :ocated in the United States. The United States Court of Appeals 
for the Second Circuit reversed the lower Court orders finding that these assets were 
subject to attachment in order to satisfy the judgment. Letelier v. Republic of Chile, 
748 F.2d 790 (2nd Cir. 1984). 

The Second Circuit interpreted Congressional intent in passing the originai 
Foreign Sovereign Immunities Act as specifically excluding a remedy for anyone injured 
by an act of state-sponsored terrorism. The provisions of §1610 of the Act were 
narrowly interpreted so as to permit attachment only if the judgment was based on 4 
commercial claim and the assets sought to satisfy the judgment were used for the 
commercial activity upon ech the claim was based. 

The Court candidly recognized that the victims of the Washington car bombing 
were entitled to a right under fhe Foreign Sovereign Immunities Act without a remedy. 

The Court added a second basis for its holding finding that the assets of a wholly- 
owned and controlled state subsidiary such as Lan Chile were beyond the reach of a 
Judgment held against the foreign state itself. 

The proposed amendments to §1610(a)(2) worked by HR3137 would cure this 
problem. They first would make it clear that any property of a foreign state which is 
used or intended to be used for commercial activity in the United States may be reached 
to satisfy a judgment under the Act. The provisions of §1603(a), which define a foreign 
state as including an agency or instrumentality of that state, are not modified by the 
proposed legislation. Accordingly the assets of a wholly-owned and controlled subsidiary 
such as Lan Chile would be reachable as assets of the foreign state under amended 
§1610(a)(2). The additional amendments to §1601(a)(3) do not conflict with this 
interpretation. They are rather intended to deal with the situation of execution against a 
judgment brought directly against an agency or instrumentality of a foreign state. 

We all hope that state-sponsored terrorism will -ot again come to our shores. But 
we must be realistic enough to provide for such an eventuality. The proposed changes to 
§1610 will provide a remedy for the victims of the Moffitt-Letelier assasination. More 
importantly, it will provide a remedy for any Americans who are injured as the result of 


state-sponsored terrorist acts in the future. 


SE 
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Mr. GuickMAN. Thank you very much, Don. You got to the nub 
of what we are trying to do with this legislation, provide a remedy, 
sas well as the basic rights of suing in the courts. Hopefully, the 
‘witnesses will be able to further substantiate that, and you point 
out in this modern era of state-sponsored terrorism this bill could 
|be a useful piece of legislation; and, it may act as a little bit of de- 
| terrence as well. 

Mr. Epwarps. Go after the pocketbook. It is a great deterrent. 
Thank you very much. 

Mr. GuicKkMAN. Thank you. 

_Our next witness is the Department of State, Elizabeth G. Ver- 
ville, Deputy Legal Advisor, and it might be useful to have the Jus- 
tice Department as well at the same time, Stewart E. Schiffer, 
Deputy Assistant Attorney General, Commercial Litigation Branch, 
Civil Division. 

Please proceed. 


STATEMENTS OF ELIZABETH G. VERVILLE, DEPUTY LEGAL AD- 
VISOR, DEPARTMENT OF STATE; AND STEWART E. SCHIFFER, 
DEPUTY ASSISTANT ATTORNEY GENERAL, COMMERCIAL LITI- 
GATION BRANCH, CIV{L DIVISION, DEPARTMENT OF JUSTICE 


Ms. VeRVILLE. I am Elizabeth Verville, and I appreciate this op- 
portunity to testify today on behalf of the administration on the 
bills pending before this subcommittee. 

I have submitted a written statement to the committee, and with 
your permission, I will summarize it briefly, and then seek to re- 
spond to any questions that you may wish to put. 

We commend the ABA and the sponsors of these bills for a valu- 
able initiative. 

Mr. Chairman, in reviewing our experience under the FSIA, we 
are guided by certain principles and considerations. First, fairness. 
When states enter the marketplace or otherwise act nongovern- 
mentally, parties with claims against them ought to have judicial 
remedies. 

Second, the law should centinue to recognize and safeguard the 
rights and needs of sovereigns and the important foreign relations 
interests of the Nation as a whole, including our interest in pro- 
tecting U.S. activities abroad. 

Some problems must be handled without submitting the foreign 
sovereign or its property fully to the jurisdiction and judgment of 
our domestic courts in suits by private parties. 

No lines can be entirely satisfactory, but the executive branch 
and Congress decided that the FSLA struck a fair balance. 

\We disagree with States that still believe that they are entitled 
under international law to absolute immunity from suits in foreign 
courts brought directly against them, as opposed to their commer- 
cial entities. 

Nevertheless, default judgments have resulted in bilateral prob- 
lems and dubious court decisions. ; 

In considering the statutes of other States, we should recognize 
that reductions in immunity may be more problematic in the 
United States. We have a litigious society, inventive attorneys and 
courts in developing novel t eories of liability, large judgments, 
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and unique burdens of discovery. We also attract foreign business 
and investors, and have lots of assets here. : 

Finally, reductions in immunity here potentially affect the law 
applied to the extensive U.S. Government presence abroad. _ 

Thus, the committee should look for either a real showing of 
need or clear and substantial improvement before adopting amend- 
ments with uncertain effects. 

The proposed amendments: With this in mind, we are prepared 
in principle to support amendments which provide expressly for en- 
forcement of arbitral agreements and awards; amend the arbitra- 
tion act to rule out the act of State doctrine as a bar to enforce- 
ment of an arbitral award; allow execution of arbitral awards 
against any commercial assets of the State party; allow pre-judg- 
ment attachment against state-owned commercial enterprises to 
the same extent as against privately-owned counterparts; and 
remove some current problems in admiralty cases. 

Other issues are more complicated and need further consider- 
ation. In addition, we are considering putting forward proposals on 
problems not addressed by the present amendments. We look for- 
ward to hearing the views expressed in these hearings by others. 

Let me explain our position in somewhat more detail. 

Enforcement of arbitral agreements and awards: Subject to some 
technical points, the proposals on the enforceability of arbitral 
agreements and awards would clarify emerging case law and raise 
no fundamental problems. They advance our policy favoring arbi- 
tration. 

Act of State Doctrine: We also support the proposal to exclude 
the possibility that! the act of state doctrine could bar the enforce- 
ment of an arbitral award. The proposals for legislative annulment 
of the act of state doctrine in expropriation and breach of contract 
cases against sovereigns pose more complex questions. . 

The Department of State has consistently articulated a very 
skeptical view of the use of act of state doctrine by U.S. courts. Ac- 
cordingly, we believe that these proposals have merit, but we feel 
the need for further study, not only by the Government, but by 
scholars and private practitioners. 

We are prepared to take a careful look at limiting the use of the 
doctrine except where the executive indicates a problem, rather 
than barring it completely. 

However, before considering such a further legislative step, we 
would want to satisfy ourselves that the act of state doctrine could 
be limited by statute without undermining the courts’ appropriate 
Use of related doctrines, such as international comity or choice or 
aw. 

Execution of judgments and awards against any commercial 
assets: Unlike commercial property of State agencies or instrumen- 
talities, commercial property of the State itself is generally subject 
to execution under the FSIA only if it “is or was used for the com- 
mercial activity upon which the claim is based.’”’ 

This means that there must be a nexus between the cause of 
action and the property. The amendments would eliminate this 
nexus requirement, raising the most difficult issues for us. 

First, total removal of a nexus requirement would increase the 
potential for default judgment problems. In the area of internation- 
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al finance, trade and commerce, and even commercial torts, we are 
mot persuaded that there is substantial experience of judgments 
unpaid and unsatisfied because unrelated commercial property in 
the United States was immune from execution for that judgment. 

Second, the total removal of a nexus requiremert would open 
State commercial property to execution for noncommercial tort 
judgments. This is a far more sensitive area in which the FSIA 
limits both jurisdiction and execution of judgments against the 
property of the state itself. 

We resolved the problem of automobile accidents without fully 
subjecting diplomats to suit or State commercial property to execu- 
tion. In other kinds of cases, we may have even greater need to 
maintain some political branch control. 

Seizure of State property, with its concomitant potential for re- 
taliation and disruption of broader relations, ought not always be a 
matter of purely judicial response to private petition. 

Weighing all these concerns, we believe that for now, we should 
remove the nexus requirement only for commercial property seized 
to satisfy an arbitral award which the losing State refuses to pay. 

There would seem to be little foreign relations problem in remov- 
ing immunity from prejudgment attachment for the property of es- 
sentially commercial enterprises which some governments own. 

However, the amendment could carry a high potential for har- 
assment if applied also to entities that have both governmental and 
commercial functions, and even entities like cultural missions 
whose functions may be governmental but which, like all entities, 
must engage in commercial acts or activities, such as purchasing 
supplies and services, to maintain that mission here. 

Such treatment could also produce problems for the United 
States abroad, which the Department of Justice will address. 

We think the Iran crisis, for example, illustrates that, especially 
in a crisis, there is benefit in political branch control over such at- 
tachments. That extraordinary crisis created problems we ad- 
dressed through an assets freeze, Treasury licensing of prejudg- 
ment attachments, and the ultimate dissolution of those attach- 
ments by the executive branch in order to implement the Algiers 
accord which established an arbitral tribunal to settle the claims. 

Foreign government loan transactions: This proposal appears to 
us a solution in search of a problem and, moreover, the proposed 
language, “any promise to pay,” could create problems which we 
have not had to date. In this respect, as well as others, we are 
tempted to say, “if it ain’t broke, don’t fix it.” 

Maritime: We accept the Department of Justice's evuluation and 
concur in the adoption of the proposed amendments. ; 

Administration proposals: | noted at the outset that we had iden- 
tified a number of other problems not addressed by the proposed 
amendments. The administration is considering proposing further 
amendments. ; 

Some would relate to the serious problem of default judgments. 
Others would relate to the exclusivity of the FSIA and to discovery 
against foreign states. These are discussed in my prepared state- 
ment. 

I will not go into them in detail here, other than to note that we 
have no specific proposals that we are putting together here, but 
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merely at more length in the written statement wish to highlight 
several problems, and we will be prepared to work with you and in 
refining those further. 

To conclude, Mr. Chairman, H.R. 3187 and related bills represent 
a fine initiative to improve our law in an important area. They 
contain some proposals on which we believe useful amendments 
can go forward now. 

We have suggested additional areas in which amendments might 
also be considered. We are prepared to work with the sponsors and 
the interested groups to draw up a revised set of proposals which 
we could support for early enactment. 

Mr. GLICKMAN. Thank you very much. 

[The statement of Ms. Verville follows:] 
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Mr. Chairman: 

I appreciate this opportunity to testify on behalf of the 
Administration concerning H.R. 3137 and 4592, which would amend 
the Foreign Sovereign Immunities Act ("FSIA"), and H.R. 3106 
and 4342, which would amend the Arbitration Act. 

At the outset, I want to commend the American Bar 
Association and the sponsors of the present bills for a 
valuable initiative. As I will outline, there are some 
amendments to the FSIA we believe are ready to be adopted, 
subject to working out wording. A bill limited to those 
improvements might proceed expeditiously. This would not 
preclude additional amendments if they seem warranted after 
further study, although some of the additional proposed 
‘amendments raise more complex and difficult questions than 
others. Finally, there are some problems that these bills do 
not address. Although the Administration does not have 
proposals to make at this time, I want to identify the issues 
and possible solutions, 

While others testifying today will naturally focus on the 
difficulties of plaintiffs, my perspective will be somewhat 
broader. 

Sovereign Immunity and the FSIA 
Historical perspective is important. Before the FSIA, 


suits against foreign governments and their instrumentalities 
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were difficult to bring. Jurisdiction was obtained by actions 
guasi in rem through attachments of foreign government 
property. There was no execution of judgments against foreign 
government property. The State Department decided whether or 
not there was immunity in individual cases, and the Courts were 
bound by our determinations. 

The United States adopted the FSIA in 1976, among other 
reasons, to codify the restrictive theory of sovereign immunity 
and provide workable, simplified procedures for service of 
process so that our courts could provide judicial remedies 
against foreign sovereigns and their instrumentalities in 
appropriate cases. We also wanted to terminate the disruptive 
practice of relying on prejudgment attachment to secure 
jurisdiction over foreign states, remove immunity decisions 
from the executive to the judicial branch, and draw some of the 
lines by statute. 

The FSIA deals with foreign policy as well as complex legal 
issues. It concerns fundamental principles of sovereignty of 
foreign states and the extent to which they should be 
responsible directly in the courts of other countries to 
private persons for their commercial and other activities. In 
light of this, we are carefully reviewing our experience under 
the FSIA in the ten years since it was adopted. In ‘this 


review, we are guided by certain principles and considerations. 
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First, the United States moved to codify the restrictive 
theory out of a sense that fairness and justice required hes 
When states enter the marketplace or otherwise act 
non-governmentally, private parties with claims against them 
Ought to have judicial remedies. 

This remains important. States should be responsibie fcr 
their commercial activities. They should keep their bargains. 
If states engage in commercial activities through 
instrumentalities or other entities, those instrumentalities or 
entities should be treated like commercial entities for such 
activities to the maximum extent consistent with cverall U.S. 
interests. We think this is fair. Moreover, we do not want to 
give advantage to socialist countries that deal through 
government owned entities over free market countries that deal 
through private entities. There should be appropriate remedies 
and means of enforcement on these matters. As I will discuss 
further, a number of factors may. be brought to bear. Judicial 
‘remedies may be appropriate in some cases and not others. The 
market place also works to provide its own remedies. 

Second, the restrictive theory also recognizes the rights 
and needs of sovereigns and the important foreign relations 
interests of the nation as a whole. The law should continue to 
provide appropriate safeguards for those needs and interests, 


including our interest in protecting U.S. activities abroad. 
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Some problems must be handled without submitting the foreign 
sovereign or its property fully to the jurisdiction and 
judgment of our domestic courts and the remedies that a court 
would normally apply at the behest of an aggrieved private 
party. 

Accordingly, the FSIA was drafted so that a foreign state 
might not be sued in U.S. court in certain kinds of cases. 
Also, the Act protected the property of the state from legal 
process even’in some cases in which the state could be sued, 
The Act provided that a state and its separate agencies and 
instrumentalities would be immune from prejudgment attachment. 
We also required a nexus between a claim and the commercial 
property of the state taken to satisfy a judgment against a 
state which refuses to honor it. We recognized that these 


lines might not prove to be entirely satisfactory, but the 


Executive Branch and Congress, after long deliberation, decided 


that they represented a fair balance of interests. 


We must bear in mind that, while we disagree, some states 


still believe that they are entitled 


under international law to 


absolute immunity from suits in foreign courts brought directly 


against them, as opposed to their commercial entities. Default 


judgments have ensued, resulting in some cases in problems in 


bilateral relations and dubious court decisions. Even states 


that accept the restrictive theory of sovereign immunity have 
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objected to suits they consider inappropriate or harrassing. 

Some other states have followed our lead and adopted modern 
sovereign immunity statutes of their own. However, while we 
should consider those statutes, we should recognize that 
reductions in immunity may be more problematic in the United 
States than the iGentical changes in other countries, given the 
litigious nature of our society, the inventiveness of our 
attorneys and courts in developing novel theories of liability, 
the size of U.S. judgments, and the burdens of discovery and 
other aspects of U.S. litigation. Finally, reductions in 
immunity potentially affect the extensive U.S. government 
presence abroad, since many foreign states will apply our 
standards against us as a matter of reciprocity. These 
considerations should lead this Committee to approach amendment 
of the FSIA carefully and to require either a real showing of 
need or clear and substantial improvement before making changes 

_with uncertain or adverse effects. We do not want to create 
new problems or exacerbate existing ones. 

We need to review our ten years of practice under the FSIA 
to determine whether there are serious flaws in the balance 
struck a decade ago and, if so, how best to fix them. We look 
forward to learning from this hearing the specific problems 
others have found. I want to assure the Committee that we 


approach this effort with an open mind, and that our reactions 
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are necessarily tentative until we have had an opportunity for 
further consideration of the information being gathered through 
these hearings and otherwise on the problems encountered under 
the present Act. 
The Proposed Amendments 

With these considerations in mind, let me now address the 
proposals in the present bills and suggest some additional 
areas for consideration. Regarding the present bills, we are 
prepared in principle to: 

~- provide expressly for enforcement of arbitral agreements 

and awards; 

-~- amend the Arbitration Act, 9 USC §207, to rule out the 

act of state doctrine as a bar to enforcement of an 

arbitral award; 

-- allow execution of arbitral awards against any 

commercial assets of the state party; 

-- allow prejudgment attachment against state owned 

commercial enterprises to the same extent as against their 

privately owned counterparts; and 

-- remove some current problems in admiralty cases, 

Other issues raised by the proposed amendments are more 
aifficult and need further consideration. Let me explain our 


position in more detail. 


Enforcement of Arbitral Agreements and Awards 
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The proposals in H.R. 3137 on the enforceability of 
arbitral agreements and ewards raise no fundamental problems 
and we support them. They will advance our long-standing 
policy favoring arbitration in international commerce and 
particularly in business and investment relationships between 
private entities and foreign governments. Such private party 
and foreign government arbitration is a key feature of our 
bilateral investment treaty program. We are party to the New 
York Convention on the Recognition and Enforcement of Arbitral 
Awards, 

Although the courts are coming out right in finding implied 
waivers in appropriate circumstances, such as those listed in 
the proposal, the amendment would clarify the law that is 
‘emerging from a body of cases on implicit waiver and to give 
more explicit guidance to judges in dealing with these issues. 

We think two pitfalls of the present proposal should be 
avoided. First, the three proposed circumstances should not 
become an exclusive list of conditions in which courts may 
enforce arbitral agreements and awards. We believe the 
amendment should be drafted to leave open the possibility of 
courts finding implicit waiver in other appropriate 
circumstances, should they arise. Second, the circumstances 
enumerated should not create irrebutable presumptions of waiver 


in all cases. In Some cases, a government may expressly 
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negotiate an agreement with limitations as to where and how an 
award can be enforced, including execution against state 
assets. Along the lines of the recently enacted Australian 
statute, we would suggest that the amendment provide for 
jurisdiction to enforce an arbitral award *“subject to any 
inconsistent provision in the agreement". 

As my comment on H.R. 3137 implies, we also support the 
concept of the short bills, H.R. 3106 and 4342, that arbitral 
awards rendered under the New York Convention shall be 
enforceable nothwithstanding sovereign immunity. However, we 
are prepared to deal with enforcement of agreements and awards 
more extensively along the lines of H.R. 3137, as I indicated. 
We would have technical suggestions to make on the drafting of 
the shorter bills if it were decided to procede with them. In 
particular, we believe that all aspects of sovereign immunity 
should be codified in the FSIA, although a reference in the 
Arbitration Act would be appropriate. 

Act of State Doctrine 

H.R. 3137 proposes legislative annulment of the act of 
state doctrine in three categories of cases against sovereigns: 
expropriation, breach of contract, and enforcement of arbitral 
awards. 

We support the proposal in H.-R. 3137, 3106 and 4342, to 


exclude the possibility that the act of state doctrine could 
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bar the enforcement of an arbitral award. Enforcement of an 
arbitral award ought not be denied on grounds that the act of 
state doctrine would have barred a U.S. court from entering a 
decision on the merits of the claim. While we doubt that any 
such court decision would withstand the scrutiny of an 
appellate court, this issue is straightforward and we would 
consider it unobjectionable for this to be mace clear by 
appropriate statutory provision, As a technical matter, we 
believe this should be done through amendment of the 
Arbitration Act, rather than mix act of state provisions into 
the FSIA. 

The questions posed by the other two act of state proposals 
are more complex. The Department of State has consistently 
“articulated a very skeptical view of applications or potential 
applications of the act of state doctrine by U.S. courts. The 
phrase “act of state" is often invoked on the basis of alleged 
foreign relations concerns with which the Department of State 
does not agree. Sometimes it is iidakeas improperly, in lieu 
of sound consideration of the choice of law, defenses such as 
force majeure, or the appropriate jurisdictional reach to give 
a U.S. regulatory scheme in light of international comity 
considerations. We have addressed ourselves to the issues by 
intervention amicus curiae in a number of cases, generally in 


the expropriation area. 


35 


Accordingly, we believe that the ABA's proposals have 
merit. However, we feel the need for further study, not only 
by the government, but by scholars and private practitioners. 
We understand that the ABA Section of International Law and 
Practice, while having recommended the elimination of the 
doctrine in expropriation, breach of contract and arbitration 
cases against the foreign state which fall within the FSIA's 
exceptions to immunity, currently has a commit -ee engaging ina 
broader study of the doctrine. We are prepared to look 
carefully at the possibility of legislation limiting the use of 
the doctrine by broadly adopting the “reverse Bernstein" 
approach, 

We need to examine more closely the potential implications 
of such a legislative limitation. For example, how would it 
affect court application of comity considerations which often 
underlie a so-called “act of state" decision? How would or 
should it affect the applicability of a foreign act alleged to 
violate the foreign state's own constitution or the technical 
provisions of an international agreement, but not important 
norms of customary international law. How woulda or should it 
affect a contract case when a change in a foreign state's law 
is alleged to excuse a failure by that state, its agency or 
instrumentality to perform a contract according to its terms? 


How would or should it affect an antitrust claim against a 
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foreign state agency or instrumentality where it is carrying 
out state policy, for example in marketing natural resources? 
How would or should it affect the use of U.S. domestic courts 
for expropriation claims directly against a foreign state 
itself, where this is not a counterclaim and not an action 
directed at property in the U.S.? 

We should also consider changing the act of state 
presumption more generally, not simply in the case of actions 
brought against sovereigns or their agencies and 
instrumentalities, but in cases against private parties as 
well. Given the foreign relations underpinnings of the act of 
state doctrine, it may seem anomolous to remove or limit it in 
the FSIA context for cases brought against foreign governments 
-themselves, but to leave it in place for cases brought against 
private defendants. As sensitive as it is for a U.S. court to 
sit in judgment on a foreign governmental act relevant to 
private party litigation, it is substantially more sensitive 
for a U.S. court do so in the exercise of jurisdiction over the 
sovereign itself. 

A key factor in determining our position will be whether, 
after a period of further study, we are able to satisfy 
ourselves that a new statutory limitation can be adopted 
without undermining the appropropriate use by the courts of 


related doctrines such as comity and the distinction between 
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governmental and commercial actions of states. 
Execution of Judgments and Awards against Any Commercial Assets 

The proposals to reduce the immunity of state commercial 
assets from execution of judgments and awards raise the most 
complex and difficult issues for us. 

Under the PSIA, if an agency or instrumentality of a 
foreign state engages in commercial activity in the United 
States, all of its property is subject to execution in 
satisfaction of a judgment. The property of the state itself, 
however, is subject to execution only when one of five narrowly 
drawn exceptions set out in §1610(a) applies. Under the 
current exception for commercial property, state property used 
for commercial activities is generally subject to execution 
only if it "is or was used for the commercial activity upon 
which the claim is based". This means that there must be a 
nexus between the cause of action and the property. 

The proposed amendments would eliminate this nexus 
requirement and subject to execution for any valid judgment any 
property of the foreign state which is “used or intended to be 
used for a commercial activity in the United States”. 

We are sympathetic to the concern that the present nexus 
requirement might be interpreted in too rigid a fashion. For 
example, a judgment creditor should not necessarily have ‘to 


find the precise property used in the events underiying the 


case. However, H.R. 3137 would remove this nexus entirely for 
all cases. We are not aware of any pattern of cases in which 
judgments have been obtained and gone unsatisfied because of 

overly narrow interpretation or application of this provision. 

Let me discuss the potential difficulties we see with this 
proposed amendment. 

First, the total] removal of’ a nexus requirement for 
commercial activities and execution would increase the 
potential for default judgement problems. In the commercial 
area, we are not persuaded that there is a sufficient actual 
problem to warrant this. 

In the area of international finance, trade and commerce, 
few if any actual problem cases have been cited arising from 
the immunity from execution of state assets not related to the 
cause of action. The absence of any substantial body of 
practical problems appears to reflect several factors. Most 
states and state agencies or instrumentalities value their 
douwencial reputation and will honor their commercial debts. 
Much of state trading, the state activity which is commercial 
in purpose, is carried out not directly by the states 
themselves but by state agencies and instrumentalities; under 
current law, all property of such entities is already subject 
to execution to satisfy any judgment against the entity, 


whether or not the claim relates to the particular property. 
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'In commercial or financial dealings between private parties and 
ithe state itself, many difficulties are avoided by negotiating 

the basic issues of dispute settlement, security guarantees, 

and waivers of immunity. While private parties do not always 
have the bargaining power to get the agreement they want, the 
Market place adjusts for these risks to a substantial degree. 
Further, there is growing use of arbitration to settle disputes 
between private business and the foreign sovereigns with whom 
they deal, a trend we are promoting actively. In short, we are 
not convinced of a need outweighing potential disadvantages in 
the commercial area. 

Even in the commercial tort area, the State Department has 
no substantial experience of judgments unpaid and unsatisfied 
because unrelated commercial property in the U.S. was immune 
from execution for that judgment. Commercial torts generally 
are not politically sensitive since the foreign state 
essentially is acting like a private person. 

Second, the total removal of a nexus requirement would open 
state commercial property to execution for non-commercial tort 
judgments. This is a far more sensitive area than the 
commercial tort area. The U.S. has provided court jurisdiction 
over states themselves for their commercial torts in our 
territory and commercial torts abroad with sufficient 


connection to the United States. However, in the 
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non-commercial tort area, we have been more circumspect. The 
FSIA provides no jurisdiction for nen-commercial torts abroad 
of states or their agencies and instrumentalities, and limits 
categories of non-commercial] torts in the U.S. over which 
courts may take jurisdiction. For example, the FSIA excludes 
jurisdiction over torts arising out of discretionary acts, and 
over a number of specific kinds of tort actions, as is done 
under the Tort Claims Act for the United States Government 
itself, that are considered potentially difficult viv-a-vis 
foreign states and their agencies and instrumentalities, such 
as slander, misrepresentation and interference with contract 
rights. Moreover, the FSIA provides for execution against the 
assets only of state agencies and instrumentalities that lose 
non-commercial tort cases; through the nexus requirement, 
property is generally not available for execution to satisfy 
such judgments against a state itself. 

There is good reason for the caution we have shown in 
affording less tort jurisdiction over state owned enterprises 
than over their privately owned counterparts. These go beyond 
the already noted considerations such as novel theories of 
liability and large judgments encountered in the United 
States. The statutory language as drafted might be interpreted 
to go beyond the kind of garden variety negligence cases which 


appear to have been the problem in mind at the time the FSIA 
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was drafted. It might, for example, be applied, or perhaps 
isapplied, to deliberate government wrongdoing. Where 
eliberate policies of one state are alleged to cause injury in 
nother, domestic judicial proceedings and remedies in the 
ictim's state against the alleged perpetrator state itself 
ould have political significance and consequences. This is 
articularly true when the allegations involve violation of 
important rules of international or domestic law. States, 
including the United States, are generally reluctant to enter 
into the domestic courts of another state to dei nd themseives 
against charges of serious violations of law, nearing the 
non-commercial tort area one with particularly high potential 
for default judgments. 

We have proceeded cautiously in the past even with regard 
to ordinary torts. The serious problem we had with automobile 
accidents is an example. Where individuals without diplomatic 
or other immunity from legal] process were responsible, they 
could be pursued in privace court actions, but where diplomats 
or cars on official diplomatic business were involved, there 
were difficulties. We provided for compulsory insurance rather 
than subject diplomats to suit or governments generally to 
execution against all their commercial property. 

In other kinds of tort cases, we may have an even greater 


need to maintain some political branch control of the actions 
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taken in response to foreign state wrongdoing, even in our own 
territory. Where the act is criminal, we may elect to pursue 
the individual perpetrators for prosecution and demand their 
extradition from the offending state. Against the state 
itself, we can attempt to obtain redress of private injury 
through diplomatic pressures. However, the decision On 
sanctions against the economic interests of the state or 
seizure of state property in such cases, with its concommitant 
potential for retaliation and disruption of broader relatioauis 
between the U.S. and that country, might not aiways be best 
left solely a matter of judicial response to private petition, 
Our third concern is that the proposed amendment would 
increase the opportunities to execute against bank accounts 
used to maintain and operate a governmental mission in the 
United States. In partial response to this concern, the bill 
incorporates an exception recognizing the immunity of 
diplomatic and consular property, but removes that immunity 
from diplomatic and consular bank accounts if they are used to 
any extent for purposes unrelated to diplomatic or consular 
functions. However, if bank accounts of diplomatic or consular 
missions are used for purposes outside the scope of the 
mission's diplomatic or consular functions, the State 
Department would want to deal with this improper use ona 


government to government basis. It could unduly interfere with 
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the functioning of diplomatic or consular missions to strip 
automatically the entire operating account of such a mission of 
diplomatic and consular immunity from execution - to which it 
may be entitled under international law. 

Fourth, the suggestion that courts examine not only the 
uSes being made of property but the intended future use invites 
speculation and intrusive inquiry, perhaps supported by 
discovery, about the intentions of governments. We would 
oppose that language and the uncertainty and unnecessary 
offense it could create. 

Fifth, removal of the nexus requirement would increase the 
potential for execution against property held by an entity 
juridically separate from the one substantively liable for the 
underlying claim. It has been argued that this would be 
precisely the right result and that a judgment against a 
government should be executable, for example, against aircraft 
of the state owned airline. In the somewhat analogous private 
setting, however, a judgment against a parent corporation can 
be executed against the parent's property interest in the 
subsidiary, but it normally cannot be executed against 
individual assets of the subsidiary. While states have 
immunities private corporations don't enjoy, international 
practice appears nevertheless to respect the distinction 


between the property of a state and that of its individual 
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separate juridical entities. Subject of course to such 
exceptions as the normal equitable rules for piercing corporate 
veils in limited circumstances, overriding those distinctions 
would create difficulties. Whether or not the nexus 
requirement is relaxed, the Act should continue to respect the 
distinction between juridically separate entities. 

Weighing all these concerns, we believe that we should 
remove the nexus requirement at present only for commercial 
property seized to satisfy an arbitral award which the losing 
state refuses to pay. This would be a particularly important 
development in support of our investment protection policy. We 
strongly encourage arbitration between investors and foreign 
gcvernments, for example through our bilateral investment 
treaty program, and it is important that remedies are provided 
so that arbitral agreements are meaningful, In these cases, 
the foreign sovereign agreej to the third party dispute 
settlement and had the opportunity to shape the composition of 
the ruin: its rules, and the choices of law involved. 
Execution against property is less likely to cause political 
a@ifficulties where the award results from such a consensual 
process than where the judgment was rendered by the domestic 
courts of another state under a compulsory process to which the 
defendant objects. 


For the time being, we believe a nexus should still be 
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required for court judgments other than those confirming 
arbitral awards. Arbitral awards form a class of cases which 
has substantially less potential for troublesome judgments than 
the tort area. We recognize that the nexus requirement can be 
burdensome to a successful litigant. However, from our initial 
review, we have not seen evidence of a significant pattern of 
cases in which a successful claimant was frustrated by the 
nexus requirement. Moreover, there is potential for difficult 
default situations even in the area of commercial] activities, 
as in the Huguang bonds case. While some other restrictive 
immunity states do not appear to have a nexus requirement, 
others continue to require it. We believe we should gain some 
asetbones with its removal from arbitral award enforcement and 
survey actual case experience in other jurisdictions before 
going further. 
Pre judgment attachment 

The proposed amendment would retain the immunity presently 
provided, absent express waiver, for property of the foreign 
state itself, but would remove Le for property of a state's 
agencies or instrumentalities "engaged in commercial 
activities” in the United States. This could affect not only 
state owned commercial enterprises, but also more @ifficult to 


characterize mixed entities, and even entities like cultural 


missions whose functions may be governmental but which, like 
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all entities, must engage in commercial acts o¢ activities, 
such as purchasing supplies and services, to Maintain that 
mission here. 

There would seem to be little foreign relations problem in 
removing immunity from prejudgment attachment for the 
essentially commercial enterprises which some governments own. 
These do not appear to be treated by other countries as part of 
the state for sovereign immunity purposes. They do not 
generally engage in governmental acts. For this reason, we are 
prepared to support a change which would place the state owned 
essentially commercial enterprise in the same position 
regarding prejudgment attachment as its privately owned 
counterpart, except to the extent of its governmental 
actitivities, if any. 

Beyond this, however, the proposed amendment regarding 
prejudgment attachment raises serious difficulties. The 
proposed amendment contains some traditional safeguards, 
including provision for a bond. Nevertheless, applied to mixed 
government entities or instrumentalities beyond the eeeentially 
commercial ones which happen to be government owned, 
prejudgment attachment carries with it a potential for 
harassment and pressuze on sovereigns which the FSIA, wisely in 
our view, decided to eliminate from U.S. law. 

It is sometimes said that the Iran crisis demonstrates the 
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need to have prejudgment attachment. However, that 
extraordinary crisis created problems we addressed through 
crisis oriented measures, including an assets freeze, Treasury 
licensing of prejudgment attachments, and the ultimate 
dissolution of those attachments by the Executive Branch in 
order to implement the Algiers accord which established an 
arbitral tribunal to settle the claims. The fran crisis does 
not lead us to conclude that the property of all foreign state 
agencies and instrumentalities engaged in commercial activity 
ought to be made subject to prejudgment attachment, absent 
waiver, in norma] times. Rather, we believe it suggeststhat, 
especially in a crisis, there may be a need for political 
branch control over such attachments. Before concluding that a 
change were called for regarding the agencies or 
instrumentalities which are partiy or wholly governmental in 
activities, we would want to learn the extent to which the 
present law has frustrated parties who have won U.S. judgments, 
but have been unable to collect because the state agency Or 
instrumentality removed commercial assets that had been in the 
v.S. at the time the suit was instituted. We would also want 
to look at the extent to which these suits involved commercial 
or financial deals in which the security guarantees and waivers 
of immunity or the absence thereof are part of ‘the bargaining. 


Parties may enter into badly safeguarded deals with foreign 
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states, but this may not call for legislative correction. 

In sum, we believe that state-owned commercial enterprises 
shoulda be placed in the same position as their private 
counterparts. However, prejudgment attachment can be 
particularly disruptive when applied to agencies or 
instrumentalities which are engaged in both governmental and 
commercial activities. We see no demonstrated need for 
permitting prejudgment attachment for such agencies -and 
instrumentalities of mixed function. Such treatment could also 
produce problems for the United States abroad, which the 
Department of Justice will address. 

Foreign Government Loan Transactions 

The proposal to specify that “commercial activity” includes 
"any promise to pay made by a foreign state” and the issuance 
of debt securities or loan guarantees appears to us a solution 
in search of a problem. There appear to have been no 
difficulties encountered by the courts or financial community 
in this regard under the present statute. It has been 
suggested that the failure of the U.S. statute to be as 
specific about financial transactions as the United Kingdom's 
statute is undesirable. We have seen no evidence that this has 
noticeably impaired the competitiveness of U.S. financial 
Markets or deprived any lender of its claim. 


In this respect, as well as other discussed above, we are 
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tempted to invoke the old saw: "If it ain't broke, don't fix 
it." If specific examples can be shown where our law has put 
us at a competitive disadvantage or otherwise harmed U.S. 
interests, we are prepared to consider fixes. But we are 
reluctant to run the risk of fixes for hypothetical gain. 
Maritime 

The Department of Justice will address the proposed 
amendments to the PSIA maritime provisions. We accept their 
evaluation and cencur in the adoption of the proposed 
amendments which would, inter alia, reduce the penalites for 
impropoer arrest of a state owned vessel and bring our practice 
regarding security interests more closely into line with 
international practice. 

Additional Issues for Consideration 

I aaue ae the outset that there are problems which the 
proposed amendments do not address. Some relate to default 
judgments. Others relate to the exclusivity of the FSIA and to 
discovery against foreign states. 

Let me stress that the Administration does not have 
proposals at this time and is still considering these issues. 
However, it may be useful to describe the issues and possible 
solutions. 


Default Judgments 
To deal with the default problem, the anti~default 
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provisions of §1608(e) might be clarified and strengthened, the 
burden of production and persuasion might none elesaly be put 
on the plaintiff, and the Act might expressly provide that a 
state may make a special appearance on jurisdiction without 
thereby subjecting itself to personal or subject matter 
jurisdiction. 

Section 1608(e) provides that there shall be no judgment by 
default against a foreign state or state agency or 
instrumentality unless the claimant establishes his claim "by 
evidence satisfactory to the court". Under this standard some 
courts have not only declined to consider available defenses if 
the sovereign state defendant does not appear but also have 
declined even to make inquiries into the basis for plaintiff's 
assertion of jurisdiction. 

In addition, some states still subscribing to the absolute 
theory of sovereign immunity are extremely sensitive about 
submitting to the jurisdiction of a foreign court in apparent 
contravention of their principles. A provision expressly 
permitting a special appearance for the purpose of contesting 
the court's jurisdiction without waiving any immunity they may 
enjoy could agsist in persuading them to resolve cases against 
them within the framework of our judicial system. 

Most importantly, it must be a serious matter to file 


lawsuits against foreign states in U.S. courts. Now, suits can 
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be filed with little or no risk of cost to the plaintiff, even 
if he loses. In some cases, there may be a political 
motivation for the suit and a well founded expectation that the 
forgign sovereign will not appear, resulting in a default 
judgment that can be used for harrassing actions against 
assets. One step we are considering is to provide for the 
award of fees to the winning defendant and require posting of @ 
bond for reasonably anticipated defendant attorneys' fees. 
Adopting a type of English rule on attorneys fees for cases 
against foreign states would not guarantee against harrassing 
litigation. But it may avoid some and encourage some states to 
defend such cases, either in the first instance or ina 
subsequent action to set the judgment aside. 

Exclusivity 

Exclusivity of the PSIA should not be the problem i*~ is. 
The PSIA and its legislative history clearly reflect Congress‘ 
view that the PSIA is the exclusive basis under U.S. law for 
jurisdiction over a foreign state. Yet some courts have 
concluded otherwise. The Alien Tort Claims Act, 28 U.S.C. 
1350, has been a source of confusion. This law, provides that 
federal courts shall have jurisdiction for any civil action by 
an alien for a tort *committed in violation of the law of 
nations or a treaty of the United States." Although §1350 


raises a number of questions, one point should be clear: no 
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statute predating the FSIA such as §1350, and no later statute 
which does not expressly override the FSIA, provides a basis 
for suing a foreign state where personal and subject matter 
jurisdiction does not lie under the FSIA. We are considering 
whether, to reduce the risk of future error by the courts, this 
point should be more expressly stated in the FSIA. 

Discovery 

The FSIA has no special provisions for discovery against 
foreign states. The potential breadth of discovery and the 
threat of sanctions for contempt can present serious 
difficulties, particularly before the state's claim to immunity 
has been decided. While the courts have the power to manage 
discovery against foreign states with restraint, there could be 
some benefit in legislative safeguards such as restricting 
discovery to the jurisdictional issue until jurisdiction is 
established and limiting contempt sanctions. A number of other 
states have limited such sanctions in their sovereign immunity 
legislation. 

“State Owned Commercial Enterprises 

In discussing H.R. 3137, I stated our support for allowing 
prejudgment attachment against state owned commercial 
enterprises. We are also considering whether there is any 
reason that state owned commercial enterprises have special 


immunity from tort suits to which their private counterparts 
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would be subject. We are also examining whether it might be 
desirable to remove truly commercial enterprises, such as 
state-owned airlines, from the PSIA in other respects. 
Conclusion 

H.R. 3137 and related bills represent a fine initiative to 
improve our law in an important area. They contain some 
proposals on which we believe useful amendments can go forward 
now. We have suggested additional areas in which proposals for 
amendments might be forthcoming. We are prepared to work with 
the sponsors and the interested groups to draw up a revised set 
of proposals which we could support for prompt enactment. 

Regarding the more difficult proposals for change, we are 
seeking further information on the reactions of other nations 
and their current practice. We have put some questions to a 
number of other governments. We have only begun to receive 
responses. We hope to be able to share the results of this 
inquiry with the committee in due course. We also expect that 
these hearings will produce useful information regarding the 
nature, degree and significance of the problems actually 
encountered by private litigants in these other areas. We 
quite, frankly, have been apprised over the y2ars of very few 
cases indicating a need for the more potentially troublesome 
statutory changes being proposed. 


With that information and the results of this hearing, we 
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may have a better basis for the formulation of additional 
proposals to enhance fairness in the handling of claims against 
foreign sovereigns without creating offsetting problems for our 
foreign relations interests and U.S. interests in other 

Cour pELesi. 


Thank you, Mr. Chairman. 


re United States Department of State 


Washington, D.C. 20520 


JUN 30 1986 


Dear Mr. Chairman: 


This letter is provided to follow up on questions raised 
at the nearing conducted on May 20 on H.R. 3137, a bill to 
amend tne Foreign Sovereign Immunities Act, and to provide 
further information requested by the Chairman and members of 
the Committee. Deputy Legal Adviser Elizabeth G. Verville 
represented the Department at that hearing. 


Ms. Verville undertook to look into the status of the 
Department's response to a September 3, 1985, letter from 
Samuel Buffone, an attorney representing Isabel Letelier, the 
estates of former Chilean ambassador Orlando Letelier and Ronni 
Karpen Moffitt, and Michael Moffitt. A copy of that letter was 
attached to Mr. Buffone's testimony at the May 20 hearing. 


A cneck of the Department's records reveals no record of 
such a letter having been received in the Department. Further, 
there is no recollection of receipt of such a letter in any 
Department office to which such a letter might logically have 
been referred. Moreover, on several occasions since September 
1985 on which State Department officers spoke with members of 
the Letelier family, no mention was made of the letter or the 
desire for a meeting to discuss collection of the judgment 
obtained in Letelier Vv. Republic of Chile. Thus, it appears 
that no one in the Department was aware of the existence of the 
letter or tne desire for such a meeting until moments before 
the May 20 hearing. 


From comments made at the May 20 hearing, it appears that 
Mr. Buffone's clients continue to desire the meeting requested 
in that letter. The Department of State will be pleased to 
meet with them, and has extended an invitation to discuss steps 
that might be taken in response to their concerns. 


The committee also requested a description of the actions 
taken by the Executive in response to the murders of Letelier 


and Moffitt. 


In 1978, a grand jury investigating the car bomb 
assassination in Washington of Letelier and Moffitt indicted 
three Chilean military officers working for DINA (the Chilean 
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intelligence service) alleged to have directed the bombing, as 
well as Cuban exiles resident in the United States and an 
American citizen, Michael Townley, alleged to have assisted in 
the assassinations. The USG promptly sought the return of 
Townley and extradition of the indicted DINA officers from 
Chile. Townley was returned, but the Chilean Supreme Court 
decided in 1979 against extradition of the three officers. 
(While the case technically remains open, that Supreme Court 
decision also effectively precluded prosecution in Chile by 
ruling inadmissible most of the evidence developed in the 
United States.) In response, the USG strongly criticized the 
Chilean Government for failure to allow prosecution of the DINA 
officers indicted in this brutal act of terrorism, despite the 
overwhelming evidence presented by the United States. (October 
2, 1979 press statement attached.) 


In 1979, after the full Supreme Court confirmed the 
earlier decision not to extradite the officers, the USG 
strongly criticized the Government of Chile for, in effect, 
having condoned this terrorist act. In addition, it reduced 
the size of the U.S. mission in Chile; invoked the "Chafee 
Amendment" to the Export-Import Bank legislation, suspending 
all ExIm financing in Chile; terminated the FMS pipeline to 
Chile, thereby terminating all deliveries of Military equipment 
to Chile by the USG; eliminated the military assistance group 
mission; ended the OPIC investment guarantee program in Chile; 
and cancelled Chilean participation in the annual UNITAS 
hemispheric naval exercises. (November 30, 1979 statement 
attached. ) 


In 1981, in view of the failure of these steps to achieve 
any results on Letelier/Moffitt or other pressing bilateral 
issues, several of these sanctions were removed in hopes of 
creating a climate more conducive to cooperation. (February 
20, 1981 statement attached.) Since then USG representatives 
have continued to press the Chilean government to carry out a 
full investigation and prosecute those indicted by the U.S. 
grand jury. The U.S. objective is that these individuals be 
brought to trial for murder either in the United States or in 
-Chile, so that competent legal authority may determine their 
guilt or innocence. 


I would emphasize that, at all times since the 
Letelier/Moffitt murders, the United States and its 
representatives have made clear to the Chilean Government that 
its continuing failure to respond positively to efforts to 
pursue and punish those responsible for the murders would be a 
Major impediment to normal development of U.S./Chilean 
relations. This message has been conveyed repeatedly at the, 
highest levels. 


57 


The Department will, of course, apprise the committee of 
any further developments in the matter. The Department will 
continue to encourage the Government of Chile to Furfill its 
responsibilities in this matter, in conjunction with our 


efforts to promote a peaceful democratic transition and human 
rights improvements in Chile. 


Comments cesponding to specific technical questions 
relating to the Poreign Sovereign Immunities Act are in 
preparation and will be provided under separate cover. 


With best wishes, 


Sincerely, 


J. Edward Fox 
Assistant Secretary 
Legislative and Intergovernmental Affairs 


Enclosures: 


1. October 2, 1979 statement 
2. November 30, 1979 statement 
3. February 20, 1981 statement 
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DEPARTMENT OF STATE 
ppc 188 


DAILY FRESS BRIEFING 
TUESDAY, OCTOBER 2, 1979, 12:04 P.M- 


CON THE RECORD UNLESS OTHERWISE HOTED) 
MR. CARTER: Good afternoon. 


I nave one statement which is going to be on the 
decision by the Chilean Supreme Court. I will make it 
available to anybody who wants it afterwards so that I 
don't have to speek st three words to the minute. 


We are deeply disappointed end gravely concerned 
by yesterday's decision by the Chilean Supreme Court. In 
that decision, the Court denfed our request for the 
extradition of General Contreras, Colonel Espinoza and 
Captain Fernandez, the three former Chilean National 
Intelligence Directorate officers indicététed for the 
assassination in Washington, 0. C. of Orlando Letelier 
and Ronni Moffitt. The Court refused even to recommend 
further actions within Chile relating to these murder 
charges. 


The deplorable result of the Court's decision is 
that the three terrorists have been released fron custody 
and are now free on the streets of Chile. The evidence — 
we presented to the Court clearly warranted the extra-— 
dition of these men. Indeed, the strength of that evidenre 
was indicated by the conviction of others in the U.S. on 
the basis of the same evidence. 


The United States Government continues to believe 
that the Government of Chile has a duty to ensure that 
this brutal act of terrorism does not go. unpunished. We 
wilt be studying the Court's lengthy and complex findings 
closely to determine whether any prospect remains that 
this duty will be met. 


We anticipate that Ambassador Landau will be 
returning to Washington shortly to join in our catibera- 
tions on this matter. We will have no further cocnent 
until we complete our study of the decision. 
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November 30, 1979 


STATEMENT 


The Government (jf the United Stetes has been reviewing 
our relations with the Government of Chile, in light of 
Chile's actions with respect to the assassination of Orlando 
Letelier, a former Ambassador of Chile to the U.S., and 
Ronni Moffitt. Mr. Letelier and Mrs. Moffitt were killed 
in Washington in September 1976 by « bomb attached to their 
car. On August 1, 1978, a federal grand jury handed down 
a number of indictmerts in the case. Three officers of 
the Chilean intelligence service (Messrs. -Contreras, Espinoza, 
and Fernandez) were indicted for having planned and directed 
the killings. Michael Townley, a member of the Chilean 
intelligence Pa pleaded guilty and vas sentenced 
for his role {n the crime, and two of his Cuban accomplices 
were subsequently tried and convicted in the U.S. District 
Court in Washington. The United States sought the extradition 
from Chile of the three Chilean officials, but on October 
1 that request vas denied by the Chilean Supreme Court. 

The court alzo chose not to call for a Chilean investigation 


of the murder charges. 


The Government of Chile bears a two-fold responsibility 
in this matter. First, the three men indicted for having 


planned and directed the killings vere officials of that 
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government, and included the former head of Chile's intelligence 
service. The overwhelming body of evidence amassed by 

the Department of Justice makes it likely that, the charges 
against these officials would be upheld if a fair trial 

could be held. Second, for over 20 months the Government 

of Chile has made no serious effort to investigate or prosecute 


these crimes on its own. 


The Government of Chile has thus, in effect, condoned 
this act of international terrorism. It now seems likely 
that the men who planned and directed this crime, committed 
on the streets of our nation's capital, will go unpunished. 
We believe it is essential that we make clear, both to 
the Government ‘of. Chile and to others throughout the world, 


that such acts of terrorism cannot be tolerated. 


Accordingly, the President has concluded that the 


following measures should be taken: 
(1} We shall reduce the size of our Mission in Chile: 


(2) By January 1, 1980, we will terminate the Foreign 
Military Sales "pipeline" to Chile and will thereby terminate 
all deliveries of military equipment to the Government 
of Chile by the 0.S. Government. 
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(3) The MilGroup now stationed in our Embassy in 
Santiago will be phased down as the FMS pipeline is reduced; 
at the end of this year, we will assess whether the MilGroup 


should be completely eliminated. 


(4) Pursuant to the Export-Import Bank Act and to 
authority delegated by the President, Secretary Vance has 
determined that suspension of Exim financing in Chile would 
"clearly and importantly advance U.S. policy” in combatting 
international terrorism. Exim is therefore immediately 


suspending all such financing. 


(5) OPIC will not approve any further guaranties 


or undertake any ‘Aew activities in Chile. 


Chile's deplorable conduct in this affair, and in 
particular its refusal to conduct a full and fair investigation 
of this crime, demand the actions we are taking today, 
which constitute a strong reaffirmation of our determination 
to resist international terrorism. 

s * e * 

I would like to add one further comment, which is 
prompted by some press accounts that have sought to iink 
our actions on the Letelier natter with the situation in 
Iran. There is only one link between those two situations 
- both involve egregious acts of internationa) terrorisn, 


and in both cases our responses reflect our determination 


to resist such terrorist acts. wherever they occur. 
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PRESS STATEMENT February 20, 1981 
CHILE: RESUMPTION OF EX-IM FINANCING 


In keeping with the intent of legislation that 
EX-IM financing not be restricted except when denial 
would "clearly and importantly advance U.S. policy,” 
the prohibition on Ex-Im financing for U.S. exports 
to Chile has been lifted. As a result, American 
businesses will be able to compete more effectively 
with cther exporters in Chile's rapidly expanding 
market. Chile also is being invited to participate 
in the UNITAS exercise this year. It was not invited 
last year. Ex-Im financing was suspended and other 
actions were taken on November 30, 1979 because 
of the failure of the Government of Chile to make 
a serious effort to investigate and prosecute 
three Chilean ex-intelligence officers indicted by 
a U.S. court for the assassinations of Orlando Letelier 
and Ronni Moffitt. Our willingness to take steps, 
which affected U.S. interests as well as those of 
the Government of Chile, demonstrated the seriougness 
with which we viewed this matter. The actions taken 
were not intended to be permanent. We continue to 
hope the Government of Chile will move to prosecute 
those implicated in the Letelier/Moffitt case but 
unlike the 1978-1979 request for extradition, we 


are not an active party to the investigation in Chile. 
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Mr. GuickMan. Mr. Schiffer. 

Mr. Scuirrer. I will largely deier to the opening statement my 
colleague gave, since she set forth the views of the administration. 

I would begin by stressing what was inherent in the chairman's 
opening statement, that the fact that we find ourselves at the 10- 
year mark, and believe it appropriate to review the status of the 
Foreign Sovereign Immunities Act, and consider amendments, 
should not detract from the fact that there is general consensus 
that the act is working rather well. 

As the chairman suggests, the 1976 act was the product of ex- 
tremely fine cooperation between the legislative and executive 
branches, the organized bar and the academic community. 

There are problems, and Congressman Edwards in his opening 
statement alluded to a case which illustrates the problems, but also 
illustrates what we knew at the time that the act became law, that 
it did not and could not provide a full remedy for each and every 
situation. 

We do welcome the efforts by the American Bar Association to 
suggest areas to be considered for change, and I agree fully with 
Ms. Verville that arbitration suggests itself as a logical area, both 
to clarify existing law and somewhat expand it, and in fact, serve 
as a laboratory to see whether some of the same changes might at 
a later date be adopted across the board. 

There are several bases for distinguishing arbitration or permit- 
ting extensions of the act in the arbitral area. Arbitration is in- 
creasingly being recognized as an internationally accepted dispute 
settlement resolution. 

We are party to treaties, in some cases as many as 70 states, and 
indeed, the consensual nature of arbitration makes it possible for 
parties to the agreement to shape their consent. They can provide 
for remedies tailored to the particular agreement, which is not 
something that foreign governments can do with respect to choos- 
ing to accept our tort system, for example. 

We are frequently a defendant in courts of foreign nations. The 
Department of Justice retains foreign counsel to defend the United 
States when it is sued in foreign courts. 

We have vast amounts of property overseas, and we are current- 
ly the defendant in, I believe, some 800 cases and in about 50 for- 
eign nations. It is hard to generalize about our experience in for- 
eign courts, because we do show up in court, we retain counsel, and 
we pay our judgments, so whether the fact that there have been no 
major irritants in recent years is the function of foreign govern- 
ments reciprocating treatment they receive in this country or a 
willingness to act responsibly to something I can’t speculate on. 

The Department of Defense has expressed some concerns that 
point to the fact that we have vast amounts of property at risk in 
foreign states, and it is at least proper for us to consider, as we 
look to areas from which to extend the act, that foreign govern- 
ments may well have in mind reciprocal treatment when we take 
steps here. iv P 

I will mention the admiralty provisions very briefly, because Ms. 
Verville deferred to the Department, and I will also make an ex- 
press disclaimer that I am not an admiralty expert, but I have con- 
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ferred with my colleagues who are, and these are relatively non- 
controversial amendments. 

In 1976, an effort was made in drafting the act to harmonize ad- 
miralty concepts with concepts applicable to other fields of law and 
to convert actions in rem against ships to the type of in personam 
jurisdiction we provided for in other areas. 

In actual practice, this has not always worked, and we find our- 
selves in the commercial context where parties have been deprived 
of a real remedy. 

I don’t think the amendments are controversial. 

[The statement of Mr. Schiffer follows:] 
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Department of Justice 


STATEMENT 


STUART E. SCHIFFER 
DEPUTY ASSISTANT ATTORNEY GENERAL 
CIVIL DIVISICN 


BEFORE 


THE 


SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENTAL RELATIONS 
COMMITTEE ON THE JUDICIARY 

HOUSE OP REPRESENTATIVES 


CONCERNING 
AMENDMENTS TO THE FOREIGN SOVEREIGN 
IMMUNITIES ACT OF 1976 
ON 


MAY 20, 1986 


Mr. Chairman and members of the Committee: 


I am pleased to appear before you today in response to your 
request for the views of the Depectment of Justice on Jet ses ble iy, 
a bill to amend the Foreign Sovereign Immunities Act, and H.R. 
3106, to amend title 3 of the United States Code regarding 
arbitral awards. | 

The Foreign Sovereign Immunities Act of 1976 adopted the 
restrictive theory o1 sovereign immunity, which is the pre- 
vailing trend in international law, under which foreign stategz 
are amenable to suit for their commercial activities. The Act 
Dallencas two sets of interests. In this connection, the Act 
recognizes and furthers the rights of our citizens to have 
access to the courts to resolve ordinary legal disputes invol- 
ving foreign states and their instrumentalities. At the same 
time, the drafters were mindful of the concerns of other govern- 
ments and the foreign policy implications of having foreign 
states subject to suit in this country and to possible 
attachment of their assets. 

The Act was further intended to limit the role of the 
Executive Branch in making immunity determinations on behalf of 
foreign governments and to place this function in the hands of 
the courts. The Act has been largely successful in this 
regard. Nevertheless, the Department of Justice has parti- 


cipated in certain judicial proceedings, at the request of the 
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State Department, where foreign relations interests and thorny 
jurisdictional issues were present. 

The Act presently affords considerable flexibility to courts 
in resolving legal questions pertaining to immunity and juris- 
diction. In our view, this flexibility should not be lightly 
disturbed or replaced by a more doctrinaire approach to the 
subject of foreign sovereign immunity absent a strong showing of 
need. At the same time it is not surprising that after ten 
years of litigation certain problem areas in the Act have been 
found to exist. Accordingly, the Department of Justice and the 
State Department have undertaken a close look to see if all or 
some of the amendments are, in fact, necessary to remedy serious 
deficiencies in the present legislation and to analyze compre- 
hensively the legal and practical consequences of these amend- 
ments. The American Bar Association has proposed several 
constructive amendments in H.R. 3137 which we are prepared to 
support at this time. We would like to use this opportunity 
today to present our views on the major provisions of the bill. 

The Esuse amenduents deal with jurisdiction under the Act to 
enforce arbitration agreements and awards; limitations on the 
defense of act of state in expropriation ana breach of contract 
cases, prejudgment attachment of the property of foreign goverm 
mental agencies or instrumentalities, execution of judgments and 
arbitral awards on commercial property of foreign governments 


and their agencies, treatment of governmental loan transactions 


eS 
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as commercial activity. not entitled to sovereign immunity under 
the Act, and admiralty jurisdiction. 

With respect to arbitration, the proposed amendment to 28 
United States Code, Section 1605(a) would remove sovereign 
immunity where there is a suit against a governmental enticy to 
enforce an arbitration agreement or award. The proposal would 
extend jurisdiction under the Act to permit enforcement of 
arbitral agreements relating to matters capable of settlement by 
arbitration under the laws of the United States and would permit 
confirmation, recognition or enforcement of awards made pursuant 
to such an agreement to arbitrate, if (i) the arbitration takes 
place in the United States, (ii) the agreement or award is 
governed by a treaty or other international agreement in force 
for the United States calling for the recognition and enforce- 
ment of arbitral awards, or (iii) the underlying claim, save for 
the agreement to arbitrate, could have been brought in a United 
States court under ZB U.S.C. Sections 1605 or 1607. 

We are in basic agreement with the recommendation concern- 
ing jurisdiction to enforce arbitral agreements and awards. The 
United States has long advocated the use of arbitration in the 
resolution cf international disputes. In this connection, this 
propoeal gives appropriate recogniticn to the binding nature of 
submitting disputes to arbitration and its growing importance in 


international trade. 
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Currently, courts have flexibility in determining whether 
under the facts and circumstances present, arbitration clauses 
constitute implied waivers of immunity. We support this 
approach. Nevertheless, there are certain factors which, if 
present, should constitute grounds for exercising jurisdiction 
to enforce an arbitration agreement, regardless of whether the 
foreign sovereign has implicitly waived immunity. The ABA 
amendments set forth three such conditions. We support their 
inclusion in the statute. At the same time, jurisdiction should 
not be limited to cases in which one of the three situations 
exist. In this respect, courts should retain the ability 
afforded them under current law to make case-by case assessments 
of the relevant factors to determine if the foreign sovereign 
has implicitly waived immunity. We support a slightly different 
approach with respect to enforcement of arbitral awards. The 
amendment should provide that the presence of one of the three 
factors constitutes a rebuttable presumption of waiver of 
immunity, which can be overcome by an express provision in the 
arbitration agreement which precludes enforcement of the award 
in the United States. In this respect, we concur in the State 
Department's recommendation that jurisdiction to enforce an 
arbitral award should be made "subject to any inconsistent 
provision in the agreement". 

With respect to prejudgment attachment, there is no such 
relief available under the Act absent explicit waiver. The 


current provision, Section 1610(da), carefully prescribed limits 
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on the availability of this remedy. Prior to the Act, parties 
were allowed to attach the assets of a foreign government as a 
means of obtaining jurisdiction. The use of this remedy, which 
resulted in property being attached for long periods of time, 
became eae serious diplomatic irritant. For this reason, Congress 
in enacting the Foreign Sovereign Immunities Act, allowed this 
remedy only where the foreign sovereign, its agencies or 
instrumentalities had expiictely waived immunity from such 
attachment. The amendment would expand this remedy by allowing 
prejudgment attachment of property of a foreign agency or 
instrumentality but retaining the existing requirement for 
explicit waiver for prejudgment attachment of property of the 
foreign nation, itseif. The moving party must satisfy other 
conditions including a showing of probability of success on the 
merits, a probability that the assets otherwise will be removed 
from the United States before a judgment is entered, and the 
posting of a bond greater than 50 percent of the value of the 
property or any higher amount required by applicable law. 

The drafters of this amendment have cited a need to cover 
situations involving threatened removal of assets by foreign 
governmental agencies to avoid prejudgment attachment. There is 
merit to the point that parties to litigation in United States 
courts should have some protection that, if they have a legiti- 
mate claim, assets will not flee the country in order to avoid 


payment of an eventual judgment. However, other than the 
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Iranian claims litigation during 1978-1980, we are unaware of a 
serious problem of asset flight. Because of the drastic nature 
of this remedy and the foreign policy implications in expanding 
pre-judgment attachment, we should carefully examine whether 
there has been a demonstrable need to change existing law with 
respect to foreign state-owned entities which have a govern- 
mental character. On the other hand, we agree that foreign 
government-owned commercial entities should not have any greater 
right to protect their assets from the remedy of prejudgment 
attachment than a private party. This could be accomplished by 
either authorizing pre-judgment attachment as to such entities 
or removing purely commercial entities from coverage under the 
Act; both proposals are presently under consideration. 

Prior to the enactment of the Act, successful plaintiffs 
could not execute against the property of foreign sovereigns in 
the United States under any circumstances. Section 1610(a) was 
intended to modify partially this absolute rule by allowing for 
execution of judgments on foreign state property "used for the 
commercial activity upon which the claim is based." The amend- 
ment proposes to remove this "nexus" requirement and thereby 
broaden execution under Section 1610(a)(2) to reach any commer~ 
cial property, regardless of whether the property was involved 
in the cause ef action. Further, it would make available assets 


to satisfy < noncommercial tort judgment which is not presently 


covered in the Act. 
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We are sympathetic to the plight of partiee who find they 
heve a "right without a remedy" in the execution of judgments 
under the Act. However, Congress should be aware of the legal 
implications of this particular amendment. In this connection, 
in enacting Section 1610(a), Congress intended to recognize the 
presumption that foreign government instrumentalities estab- 
lished as judicial entities distinct and independent from their 
sovereign should normally be given independent status. This 
amendment would remove that presumption and allow for execution 
on any property of the foreign state used for commercial pur- 
poses regardless of its independent status. The Supreme Court 
has recognized in the Bancec case ‘ that foreign states may be 
responsible for the acts of their agencies or instrumentalities 
under some circumstances. However, in order to satisfy the 
foreign states' interests and possible due process rights, it is 
essential that the amendment, in some way, deal with the problem 
raised in Bancec. 

If the United States liberalizes its pre-judgment attachment 
and execution provisions, there is the potential that other 
countries will afford us reciprocal treatment by broadening 
their own rules with respect to United States property located 


abroad. The United States is currently a defendant in over 800 


First National City Bank v. Banco Para El Commercio 
Exterior. de Cuba, 462 U.S. 611 (1983). 
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cases around the world. Although property of United States 
agencies and military components, which may be classified as 
commercial in nature (military post exchanges, commissaries), 
could be viewed as subject to attachment or execution, we have 
not experienced a serious problem in this area. This is pro- 
bably attributable to the fact that, as a general rule, the 
United States honors judgments against it in foreign courts. 
Nevertheless, the Department of Defense has asked that considera- 
tion be given as to whether enlarging the category of property 
available for execution in the United States invites reciprocal 
treatment and therefore exposes our assets abroad to greater 
risk than under existing law. 

For the reasons outlined above, we are not prepared, at this 
time, to recommend broadening the execution provisions as to 
judgments obtained against a foreign state. Nevertheless, we 
would support an amendment allowing execution of arbitral awards 
against any commercial assets of foreign states. There are 
persuasive reasons for restricting immunity from execution in 
this area based on the binding nature ,of arbitration and the 
need for meaningful remedies to enforce arbitration argree- 
ments. It is our view that we should analyze any problems 
encountered in implementing this amendment as to arbitral awards 


before expanding the execution remedy in other categories of 


cases. 
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The amendments would further provide that by definition the 
issuance of debt security or guarantee is per se commercial 
activity under the Act. The drafters have not pointed to a 
problem in the courts’ definition of debt transactions and our 
view is that such an amendment is unnecessary. 

The amendments would add a new Section 1606(b) which 
precludes application of the act of state doctrine by a foreign | 
state in cases where the Act confers jurisdiction upon the 
federal courts to adjudicate claims for expropriation or breach 
of contract. Because of the foreign relations implications 
involved in the situations covered by the act of state doctrine, 
we defer to the State Department's views on this amendment. 

Finally, we support enactment of H.R. 4592, proposing 
amendments to the Act with respect to admiralty jurisdiction. 
The bill makes significant changes in the admiralty provisions 
of the Act. At present, Section 1605(b) provides that no claim 
may be maintained where there has been an arrest of a vessel or 
cargo unless the arresting party was unaware of the foreign 
state's involvement. Section 1605(b) would be amended to allow 
a plaintiff to maintain a claim after arrest of a vessel or 
cargo of a foreign state, notwithstanding the party's awareness 
that the interests of a foreign state were involved. Section 
1605(b) would be further amended to provide that an action to 
enforce a maritime lien shall be considered to be an in re 


action instead of an in personam clair. 
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The present.admiralty provisions are an attempt to insure 
that foreign government-owned vessels are not arrested. In 
practice, however, these provisions have proven to be too 
onerous on parties having admiralty claims. As presently 
provided in Section 1605(b), if the plaintiff fails to comply 
with the Act and commences the action by causing a seizure of 
the vessel, the arrest or attachment will be vacated and the 
state will be entitled to immunity. Moreover, the in personam 
claim will be forfeited unless the plaintiff can prove it was 
unaware that the vessel was owned by the foreign state. The 
forfeiture aspects of the present law are unfair and too 
restrictive to plaintiffs. The amendment, which substitutes a 
damage penalty in place of the forfeiture provision, is a more 
reasonable approach to the problem. Furthermore, our recommen- 
dation is consistent with our previously expressed view that 
foreign government-owned commercial entities should not have any 
greater right to protect their assets from attachment than a 
private party. 

The amendments further provide that a foreign state shall 
not be immune from jurisdiction in any case brought to forecioss 
a preferred mortgage, as defined by the Ship Mortgage Act, 46 
u.S.Cc. § 911. This amendment would, in effect, provide for the 
arrest and sale of a foreign state owned vessel that is subject 
to a preferred ships mortgage. As the law exists, these lenders 
would not be permitted to arrest and sell these vessels. In 


short, lenders would not have the benefit of the collateral of 
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the vessel in United States' courts but would have to proceed in 
some other forum. We support this amendment. This provision 
would clearly protect the interests of mortgagees of these 
vessels and would not appear to have any adverse effect on 
United States-owned vessels. 

I appreciate the opportunity to present the Department's 


views. 
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Mr. GLICKMAN. Is it a fair statement that your atest conce 
about this legislation is the elimination of the vearitanesiion that 
execution can be had only if the property was used in commercial 
activity on which the claim was based; that is, the issue of execut- 
ing a tort judgment on a commercial piece of property? 

Ms. VeRvILLE. The proposed amendments on eliminating the 
nexus requirement that you have just described is indeed the most 
sensitive provision for the administration. It raises a variety of con- 
cerns. It leads us to look at the balance that was put in oe FSIA 
10 years ago, precisely and particularly in the tort area, where the 
most sensitive issues can be raised of perhaps deliberate govern- 
mental actions, and the amenability of property of a state to being 
seized in execution of judgment, after the courts of another state 
have sat in judgment on the acts of that state, and we would find 
that sensitive for the U.S. Government abroad, and we have to rec- 
ognize as was recognized in the FSIA, that other governments find 
it sensitive here. 

Mr. GLICKMAN. When we passed the War Powers Act, during the 
discussion of that act, the word “terrorism” was not mentioned - 
once in congressional debate on that issue. Times have changed, 
and the potential for state-sponsored terrorism, and/or internal 
problems within countries that can spill over to our country are 
much greater than they are now, and injured folks have no reme- 
_— particularly if they are not involved in the commercial trans- 

ion. 

Would you admit in many cases injured folks ends up having no 
remedies? 

Ms. VERVILLE. That is true generally, in the case of victims of 
criminal acts, and what we are dealing with here, discussing here 
is the victims of tortuous acts, which is the rubric in the FSIA for 
reaching these kinds of acts, and I think that the area of compen- 
sation of victims, both domestically and if this can be said to be 
internationally in certain respects, is not developed in the sense 
that every jademens would necessarily result in a collection, but I 
think that if we are talking really about the problem of terrorism, 
we have a very broad problem seciaes: 

It is not the problem that the FSIA was really originally struc- 
tured for. That was—the tort exception there was designed to deal 
with things like automobile accidents, a garden variety of torts, 
that is what was principally in mind, and in that area, there was 
sensitivity in terms of how we were going to structure a remedy. 

When we move into the area of terrorism, we are dealing with 
acts of foreign governments abroad as well as potentially in the 
United States, and I think that we need to look at international 
measures, as well as domestic measures. 

We need to approach problems of terrorism in a broad way. I am 
not saying that the administration doesn’t think that it is 4 good 


compensation of victims in this area, but we certainly have reached 
no formal or final decision on that body. 

In terms of dealing with this particular amendment to the FSIA, 
we do see certain questions and certain difficulties that lead us not 
to be in a position to support it at this time. 

Mr. GuickMaN. Thank you, Mrs. Verville. 
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Mr. Berman. 

Mr. Berman. Continuing on that for a moment, could you give us 
some of the countervailing reasons why we should not, and the ad- 
ministration would not support an effort to provide an effective 
remedy to an individual victim of state-supported terrorism under- 
taken on American property, and within the jurisdiction of this 
country? 

Ms. VeRvILLE. Well, I think that we need to look broadly at what 
the amendment that is before us would do. It would permit execu- 
tion against any commercial property of a state, no matter what 
that property was being used for in relation to the act being com- . 
plained of. 

It would do that for commercial judgments, for tort judgments, 
not limited to acts of deliberate wrongdoing, but any kind of tort 
judgment. 

I think what is motivating the proponents of this is the deliber- 
ate or some, at ieast—is the concern in the area of deliberate gov- 
ernment wrongdoing, and that area, as I said, is the most sensitive. 

It is the kind of activity that the United States would not want 
to be subject to actions in foreign courts for, and the courts of Nica- 
ragua, Libya, all over the world, and our courts are particularly 
susceptible, we think, to drawing and attracting litigation, and it is 
very difficult to fashion a rule that would apply only in the case of 
appealing cases, and not in the case of other kinds of cases. 

This rule that is being proposed today would apply to all cases, 
and I think that we are prepared, as I say, to consider the ideas 
that are put forward on how to deal with state-sponsored terrorism, 
but I do think that is a much broader consideration. 

When a foreign government commits a deliberate wrong, it is 
normally the kind of thing that the U.S. Government wants to 
have some control over the United States response to. We have im- 
plemented many kinds of economic sanctions in various situations. 

We have taken military action. We have taken actions in the 
criminal field to bring people to trial, and to seek their extradition. 
We are working on treaty amendments to make this extradition a 
better remedy. 

In short, we are looking at a whole variety of things that can be 
done in the terrorism area. I think that that problem really ought 
to be given further consideration rather than simply embracing an 
amendment that would open up private, open up the U.S. response 
to pelt determined at. least in part by private actions in the 
courts. 

Mr. BerMan. Well, I appreciate your answer, although there is 
an element of ethical or moral relativism in that which is some- 
what inconsistent with the administration’s discussion of terrorism 
in general and state-supported terrorism in particular, some notion 
of, “we don’t want other courts in other countries making that de- 
termination, and therefore, perhaps, we should not give our courts 
that ability.” 

It goes against the whole notion of some universal standard of 
conduct that we can expect the entire civilized world to recognize. 
What you are also saying, it sounds like, is that perhaps the case 
where you least want to see an opening up of potential liability is 
in the case of deliberate, willful state-implemented terrorism, so 


79 


that even a narrowing of the opening not only would not satisfy 
you, but in a sense would include the case you are least likely to 
see opened up. 

Am I understanding that correctly? 

Ms. VERVILLE. It is the kind of case where we see potentially -he 
most difficulty in principle, and with respect to fashioning a broad 
rule that could be applied and that might be applied by us. 

I mean, for example, these are the kinds of situations that | 
think are probably most susceptible of default judgments, not only 
in the United States, but in courts of other countries, if they were 
to be brought against the United States, and we would not always 
be dealing with actual facts and actual merits, but we could be 
dealing with unproved allegations, for example, in the courts of 
some other country against the United States. 

We think it is an area in which, as I say, there are problems to 
be considered further. 

Mr. BERMAN. You could be dealing with that now, though, ‘= ht? 
What prevents foreign countries from gathering these kincs of 
remedies against the United States? Is it solely that we close off 
that opportunity for citizens and people with standing in our coun- 
try to pursue those kinds of claims? 

Mr. Scuirrer. We were only trying to suggest that that is cer- 
tainly a factor, reciprocity in this field has long played a role. I 
don’t mean to — that that is the sole factor. 

Ms. VERVILLE. No. 

Mr. BERMAN. Let me just ask you about a specific situation. 1 
would like to ask the representative of the State Department, are 
you familiar with the case of Letelier versus the Republic of Chile? 

On September 5, 1985, Sam Buffone, who will be testifying here 
later, and is the attorney for the state, as well as one of the injured 
parties, of the victims, sent a letter to the Secre of State, seek- 
ing assistance in getting some enforcement by the Federal Govern- 
ment against the Chilean Airline, and the Republic of Chile. 


Mr. BERMAN. I am advised he has not received = response yet, 
seven or eight months later. Can you explain why that would 
happen, why that request for a meeting has not been responded to? 

” VervILLE. I was not aware that a response had not gone. I 


am sorry. 

Mr. Berman. Is there a policy in this specific situation of not re- 
sponding to that letter, or is this just a matter of inadvertence? 

Ms. VERVILLE. I think that this case from the very first moment 
that the acts occurred was of great concern to the U.S. Govern- 
ment. We instigated our own investigations. We took it up very 
strongly with the Government of Chile, instituted certain sanctions 
programs, and 80 forth, and have worked very hard to try to bring 
the perpetrators of this act to justice, and that this issue remains & 
concern in our relations, anditisanissuetothisday. 

Mr. BeRMAN. Weil, if nothing else, I would appreciate it if either 
Mr. Buffone’s request could be responded to, or if you could not, 
after consultations in the Department, let me know why you are 
choosing not to respond to his request for a meeting about this 
case. 
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And one additional question, could you elaborate on what you 
just said in your own prepared. testimony, that in these situations 
of foreign state wrongdoing, when the act is criminal, we may elect 
to sue the individual perpetrators for prosecution and demand 
their extradition from the offending state. poker 

I understand you have done that, but to no avail at this point, is 
that correct? 

Ms. VERVILLE. That is correct. 

Mr. BERMAN. Against the state itself, we can attempt to obtain 
redress of private injury through diplomatic pressures. Do you 
have the information at hand to give me some of the specifics of 
those efforts? 

My one brief encounter on the subject with our Ambassador to 
Chile would not have indicated that that was a priority on his 
agenda. I am wondering if there is information with respect to dip- 
lomatic pressures by our State Department on the Republic of 
Chile to get redress of this private injury? 

I am interested in dates, results of contact. 

Ms. VervILLE. I know that the matter is still a very live issue, 
but I just can’t at this time go into it. 

Mr. BerMAN. Would it be possible to keep the record open so 
that you could, in writing perhaps, amass the information, dates, 
and contacts made in this effort, and let the committee know? 

Ms. VervILLE. I can certainly undertake to take this question 
back, which is what I will do and see what I can get for you. 

Mr. BERMAN. The one question that occurred to me, what about 
a procedure which allowed the State Department, in its ability to 
balance different competing interests, to sign off on the execution 
of a final judgment in these situations which allowed, through the 
direct participation of the government, a determination on a case- 
by-case basis of whether or not the benefits from the enforcement 
of the judgment would outweigh the potential detriment to our dip- 
lomatic relationships? 

Ms. VeRVILLE. That is certainly an interesting idea. I guess it de- 
serves careful thought. I wouldn’t want to respond to it in any final 
way at this time. 

I would note that the whole scheme of the Foreign Sovereign Im- 
munities Act and one of its underlying purposes was to get the ex- 
ecutive branch, and the State Department, out of the business of 
making political judgments, and in individual cases which might be 
eee certainly with immunity decisions which we made prior 
to the act. 

Mr. Berman. I don’t mean this hostily, but you are trying to 
have it both ways. You are against opening up the law because of 
the potential damage it could do in any particular case, and you 
are against trying a different approach of a case-by-case. determina- 
tion, because you are trying to support the policy of getting the 
government out of these decisions? 
~ Mr. Scuirrer. I think we have opened up the law, and without 
trying to wax philosophical in’ the face of a very real problem with 
a specific case, it is almost proper to suggest that the question is 


whether we deplore the fact that the cup is half empty or be grate- 
ful that it is half full. ‘ pepe i 
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Before passage of the 1976 act, there were no commercial or pure 
tort situations where execution could be had against the property 
of a foreign state. There was some easing there, and in the tort 
field, the noncommercial tort field, there was no right to go into 
court even. 

The restrictive theory generally drew a line between commercial 

types of activity and purely governmental types of activity and was 
not designed to deal with pure tort cases. 
_ Without detracting from the very serious nature of this unpaid 
judgment, the fact is that there have been a number of tort suits 
brought against foreign governments, but so few cases where we 
have become aware of unpaid judgments. 

Mr. BerMAN. I would imagine the inability of getting a judgment 
paid could be a deterrent. 

Mr. Scuirrer. There are a good many governments that felt the 
pressure of a court peoceeoe that have responded. We have made 
progress, and the 1976 act was a step forward, not a step back. 

Mr. BERMAN. In conclusion, there is a determination in your de- 
scription of a level of remedy for commercial violations that in 
effect places them on a higher priority on the value scale than pro- 
viding meaningful remedies for deliberate state acts of violence 
against—— 

Mr. ScuirFer. I didn’t mean to suggest there wasn’t a value 
scale. Some of the problems we see in the noncommercial area 
don’t exist in the commercial area where the States have a degree 
of certainty in the types of relationship which they choose to enter, 
which doesn’t exist in the tort area. 

Mr. GLICKMAN. We appreciate your testimony today. I don’t 
agree with some of your conservatism, but we will attempt to work 
with you as we move this process forward. 

Mr. BERMAN. Could we leave the record open just for the descrip- 
tion that the State Department will be able to aia us of your 
diplomatic efforts in the specific case I mentioned? 

Mr. GLicKMAN. Yes, we would like to make sure that letter is re- 
sponded to, that Mr. Berman referred to. Thank you very much. 

Our next witness is the American Bar Association, Mr. Mark B. 
Feldman of the ABA, chairman, ABA Ad Hoc Committee on Revi- 
sion of Foreign Sovereign Immunities Act. 

Mr. BERMAN [presiding]. I will_preside temporarily. You are 
Mark Feldman, chairman of the ABA Ad Hoc Committee, welcome 
to the subcommittee. 


STATEMENT OF MARK B. FELDMAN, CHAIRMAN, ABA AD HOC 
COMMITTEE ON REVISION OF FOREIGN SOVEREIGN IMMUNI- 
TIES ACT, AND PARTNER, DONOVAN, LEISURE, NEWTON & 
IRVINE, WASHINGTON, DC 


Mr. FeLtpMAN. Thank you very much, Congressman Berman. I 
am delighted that you stay with us and conduct the hearing. We 
are very grateful to the chairman for the interest he has taken in 
this matter, for introducing this legislation, and convening this 
hearing today. ; 

I have the honor to appear on behalf of the American Bar Asso- 
ciation to support enactment of H.R. 3137 and 4592. I have submit- 
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ted a formal statement for the record on the substance of H.R. 
3137, and the ABA associates itself with the testimony that is being 
given by Mr. Dorsey with respect to the admiralty provisions in 
FLR. 4592, so I will not go into those admiralty texts this afternoon. 

Mr. Berman. If you could be able to summarize your prepared 
testimony, that would be appreciated. We could have more time for 
pursuing specific areas. 

Mr. FeLpman. In fact, I will try to focus my attention largely on 
the points on which the Government has not been able to support 
the proposals by the ABA, and try to add some information for the 
committee’s deliberation on those points. 

I would like to say, first of all, that the American Bar Associa- 
tion appreciates the intensive efforts that the administration has 
made to focus on these complex issues in recent weeks. 

We welcome the administration’s support of the provisions to en- 
force arbitration agreements and arbitral awards, which are vital 
to effective security for international trade and investment, and for 
perfecting amendments related to admiralty cases. We welcome the 
support of the administration for doing something, which remains 
to be worked out in detail, on facilitating prejudgment attachment 
in cases involving commercial activities of foreign agencies. 

The Government has said that it is willing to put forward some 
technical language on these points, and wants to consider further 
some of the other points. 

We would urge the administration to complete its consideration 
of these issues as rapidly as possible, so that legislation can be en- 
acted this year. 

We are sensitive to the fact that this is a short congressional 
year, and some of the issues that we have presented to this com- 
mittee, to the administration, and the Congress are complex. 
Therefore, the ABA would urge the committee to take a decision, 
its best judgment on what can be accomplished in this year, to 
move ahead promptly on those matters on which you believe there 
can be virtual consensus in the Congress this year, and to set an 
agenda for further work for next year on the more difficult issues 
which may not be resolved this year. 

We attach importance to moving ahead rapidly with legislation 
on arbitration and the other less controversial parts of the. package 
and accept further study on the act of state doctrine and execution 
of judgment. I will comment on those points but it is obvious it will 
take the executive branch more time to come to grips with those 
issues. ; 

First, let me speak, Mr. Berman, about the matter of prejudg- 
ment attachment. The executive branch recognizes that there is a 
problem in the existing legislation which permits foreign govern- 
ments which are sued in the U.S. courts to remove their assets 
from the United States during the course of a suit, and to leave a 
plaintiff without any effective remedy, even in those cases where 
the law does permit execution of judgment, particularly when the 
defendant is an agency of the foreign government. 

The administration is considering in a constructive manner re- 
sponding to that problem. The one concern that. I have about the 
statement of the State Department in this respect is the reserva- 
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tion they have about allowing prejudgment attachment in the case 
of property of what they call an agency with mixed functions. 

I am not quite sure what the Department is referring to, but I 
fear that a narrow interpretation of the agencies which should be 
subject to prejudgment attachment would cause difficulties in the 
most serious cases. 

There are a number of foreign goveruments that take a different 
view of what activities are commercial than, for example, the U.S. 
Government does. 

_ It is an anomaly of the Foreign Sovereign Immunities Act that 
independent agencies engaged in commercial activities are given 
certain protections from normal judicial processes. 

Commercial enterprises, strictly speaking, such as private compa- 
nies which have been nationalized, do not normally consider them- 
selves immune from prejudgment attachment of otherwise. I agree 
with the State Department witness who suggested one alternative 
for commercial enterprises, would take them out of the FSIA. 

That would be a realistic approach, because there are a number 
of other technical problems in suing enterprises owned by foreign 
states which are not entitled to immunity, even under the laws of 
the country that created them. It was a mistake to draft the FSIA 
the way we did in this particular. 

However, if the administration were to offer only the limited 
support for prejudgment attachment that it seems to suggest, the 
particular safeguards put forward in the ABA proposal, such as the 
50-percent bonding requirement would be inappropriate. 

That would continue the treatment of state-owned enterprises in 
a very different way from the private enterprises with which they 
trade and compete. There is no justification for that. 

There is also a problem about the State agencies engaged in de- 
velopment and sale of commodities such as hydrocarbons, the oll 
and gas companies of many developing and other countries. From 
the point of view of the U.S. law, those are enterprises created for 
the purpose of carrying out commercial activities, and yet, possibly, 
litigation against them, including prejudgment attachment, might 
implicate foreign policy relations. 

Perhaps it is appropriate for those agencies to stay within the 
ambit of the FSIA, but they should not be immune from prejudz- 
ment attachment. 

There is no reason why those agencies should be treated more fa- 
vorably than any cther commercial enterprises if they don’t pay 
their bills or their judgments. I would hope the administration 
would work rapidly with the Bar and with the committee so we 
could come up with a proposal that would be meaningful and effec- 
tive on this issue of prejudgment attachment for action this year in 
the Congress. 

The issues relating to execution of judgment are somewhat more 
complex. I would like to mention a few points, in addition to those 


of judgment against the property of foreign states. We are behind 
the practice of many of our major trading partners in this respect. 
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In adopting the FSIA in 1976, the United States took a conserva- 
tive approach. We were the first Nation to attempt to codify sover- 
eign immunity law by statute, and we were changing our position 
of absolute immunity from execution of judgment. The result is 
that the FSIA is so drafted that as a practical matter, it provides 
no remedy in the way of execution when the defendant is the for- 
eign state, as opposed to its separate agency. fl : 

The nexus requirement is so tight that it is practically certain 
that the occasion where there will be assets available for execution 
will be very rare indeed. 

Since we enacted our legislation, the United Kingdom, Canada, 
Australia, and several other countries have enacted legislation on 
sovereign immunity which include more liberal provisions on exe- 
cution of judgment than does the United States law. There is an 
emerging consensus that there is no objection in international law 
to execution in national courts of judgments against the commer- 
cial property of foreign states, whether the judgment is based on a 
tort or a commercial activity, assuming that the state has the right 
under international law to exercise jurisdiction in the particular 
matter. 

The executive branch has suggested that extending the remedy 
of execution will encourage default judgments. I would respectfully 
submit it will have the opposite effect. 

Mr. FELDMAN. In fact, we see that foreign governments who 
object to the jurisdiction exercised by our courts can now refuse to 
appear and I can’t ignore a default judgment with impunity, be- 
cause there is no remedy in the way of execution. If there were a 
remedy in the way of execution, the foreign state would have an 
incentive to come in and protect its interests in a litigation. 

There might be more of a foreign relations problem where the 
foreign state objects to the jurisdiction of the court, but in many 
cases it is contrary to the US. national interest to maintain a situ- 
ation where the law provides a right without a remedy, as the 
courts held in the Letelier case. 

I am not going to dwell on the Letelier case. Several witnesses 
will address it as the second circuit pointed out, there is no remedy 
in many noncommercial tort cases. The statute is also ambiguous 
as to the pcscrig of execution of judgment in expropriation cases 
and other cases. The possibility of executing a judgment would en- 
couraged foreign governments to participate in these suits, and to 
settle disputes on reasonable terms. 

I would urge the executive branch, even if it cannot support exe- 
cution of judgment in tort cases at this time, consider supporting 
execution of judgment in commercial cases. 

If the law remains the way it is, counsel for a foreign govern- 
ment would have to consider advising the foreign government that 
it should conduct its commercial activities in the United States 
under the umbrella of a ministry rather than using the facilities of 
a separate agency. There are cases where foreign governments do 
conduct commercial activities, such as the marketing of natural re- 
sources, without creating an entity with separate legal identity, 
end there is no reason why a foreign state should not be accounta- 


ble on a commercial claim out of its commercial assets in the 
United States. 
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For the record, I want to clarify that I believe the Justice De- 
partment has misunderstood the effect, or at least the intent, of 
our proposed amendments as regards the difficult issue of when a 
judgment against a foreign state can be exercised against the assets 
of a separate agency of that state. That is a matter which is open 
under the FSIA and would remain open under our amendment. 

The definition of foreign state in the FSIA includes all of its com- 
ponent parts, including its agencies, but the legislative history is 
very clear that a judgment against one agency cannot be executed 
against another independent agency, and it is clear equally that 
the issue of when a state is responsible for the actions of its 
agency, OF when a judgment against the state can be executed 
against the property of an agency is a matter of substantive law 
not addressed by the FSIA. 

That question has been addressed in a Supreme Court case. (First 
National City Bank v. Banco Para El Commercio Exterior de Cuba 
(““Bancec”’), 462 U.S. 611 (1983).) The rule applicable now, which I 
believe would be applied if our amendments were adopted, is that 
the U.S. courts generally will recognize the separate legal identity 
of an independent agency, but there are exceptions. en the in- 
terest of justice requires it, the courts will look through that ‘‘cor- 
porate” veil and permit execution on the agency’s property. 

Mr. BerMAN. Excuse me | second. 

Mr. FeLpMAN. I will be happy to take your questions, sir. 

Mr. BERMAN. I am blessed by a high level of ignorance on this 
whole subject, but I found interesting your observation that many 
foreign sovereignties have many more liberal laws on execution of 
judgments in their state courts against foreign countries, agencies 
of foreign governments. I find that very interesting, particularly in 
the context of the earlier testimony. 

That being the case, you een assume that the foreign policy 
problems for the United States of expanding the permissible execu- 
tions would not be any greater than those of the countries which 
have gone to greater levels to protect the judgments of their courts 
through execution, to give meaningful remedies. It seems it would 
fall back on some belief in the State Department testimony that for 
some reason our courts are going to be more inclined to come to 

laintiff-oriented judgments an judgments somewhat divorced 
rom the actual facts on record, than the courts of these other 
countries, because I am not quite sure what would be left to au- 
thorize the narrowing of the execution of judgments, our laws, and 
the laws of other countries. h 

Do you have a breakdown of what the other major countries of 
the world allow in this area? 

Mr. FELDMAN. The statement I have submitted for the record 
does cite some of the legislation, and I can supplement that. To be 
candid, it is fair to acknowledge that the other countries may be 
less prone to accept for jurisdiction in their courts disputes that are 
as political as some of the controversies which are lowed to pro- 
ceed in the U'S. courts, either under the FSIA or by judicial inno- 
vation. We have seen one or two cases of that sort. 

What is clear is that there is no objection under international 
law to the exercise of jurisdiction and the execution of judgment in 
against commercial assets, commercial disputes or in tort cases at 
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large. That is the emerging state practice in the West, and there is 
no reason why the United States should lag behind the other coun- 
tries. The United States has as great an interest in providing 
secure remedies for international trade and investment transac- 
tions as any other country in the world. I hope that the administra- 
tion will address the need for execution of judgment in the cases 
that are less controversial. f 

Mr. Berman. OK. Well, you wanted to wrap up ycur testimony? 

Mr. FeLpMAN. The act-of-state doctrine is an area which I had 
the privilege of working in for a good many years at the State De- 
partment. I am very familiar with the kinds of concerns the De- 
partment has about this issue. The testimony presented by, the De- 
partment today accurately reports that for many years the State 
Department has had no enthusiasm for in the application of the 
act-of-state doctrine by U.S. courts to preclude the adjudication of 
claims, including expropriation claims. 

Therefore, I am a little disappointed that the State Department 
has not been more forthcoming in responding to our proposed 
amendments to restrict the application of the act of state doctrine 
in cases brought under of the FSIA. The Department has indicated 
it is prepared to consider broader legislation which would be based 
on the presumption that the courts would proceed notwithstanding 
the act-of-state doctrine, unless the executive branch indicates to 
the courts that a particular case raises foreign policy sensitivities. 

The Department has been edging up to that position for several 
years, and the ABA regards that as a constructive position. We 
would welcome it. What we regret is the hesitation of the State De- 
partment to move now to support our amendments. We fear that 
deferring this issue for consideration, broader study of act-of-state 
in other fields, antitrust and private litigation, will be unproduc- 
tive. It will produce good scholarship, but not legislation that can 
pass the Congress, because there is no consensus, even in the pri- 
vate bar representing commercial interests, on a repeal of the act- 
of-state doctrine in all contexts. 

The ABA has made a case for a limited and badly needed amend- 
ment of the FSIA to prevent the act-of-state doctrine from being 
used to frustrate the intent of Congress in creating judicial reme- 
dies in certain classes of cases. Those cases are three: arbitration, 
expropriation, and bread of contract. The State Department sup- 
ports our proposal on arbitration, which is also presented in other 
bills. We would accept the technical suggestion that use of the Act 
of state doctrine in arbitration cases be dealt with in Title IX, if we 
cannot get broader action on the act of State doctrine. I would 
submit there is no reason for the Congress to ignore the fact that 
the courts have flouted the intent of Congress, which is registered 
in the report of the Judiciary Committee on the FSIA, in permit- 
ting the act-of-state doctrine to be interposed as an objection to the 
exercise of jurisdiction in commercial cases. 

The report of the Judiciary Committee is very clear. It supports 
the plurality opinion of four judges of the Supreme Court in the 
Dunhill case, which seemed to establish a commercial activities ex- 
ception to the Act of State doctrine. Since the Supreme Court has 


been reluctant to clarify this area of the law, it is appropriate for 
the Congress to do so. 


87 


Further, the Congress carefully weighed the comity interest of 
foreign states in providing a very narrow jurisdiction for the Feder- 
al courts in cases of foreign expropriation. In order to bring an ex- 
propriation claim in e Federal court, either you have to find the 
property that was expropriated in the United States, or you have 
to establish that an agency of the foreign state which was entrust- 
ed with the expropriated property is doing business in this country. 
That is a narrow class of cases, and it frustrates the intent of Con- 
gress if the act-of-state doctrine can be used to block adjudication 
in those circumstances. 

I would conclude with one word about the definition of commer- 
cial activities. It is clear from the legislative history of the FSIA 
that the Congress intended that every contract for the sale of goods 
or services is to be deemed a commercial activity under the FSIA 
including loan commitments and guarantees of loans by foreign 
states. 

The reason we have proposed a clarification is that some of the 
banking bar believe that the fact that the United Kingdom statute 
is explicit on this point and ours is not has been used as a sort of 
unfair competition, in discussing with banks the location of their 
loans to foreign sovereigns. I can’t testify to that from personal ex- 
perience. That is the advice we had from the banking bar when thé 
ABA initiated this study in 1981. I concur that the statutory 
scheme is not “broken” in the sense that no judicial decision has 
held otherwise. If the executive branch is concerned about the 
drafting and wants to redraft this particular provision, we would 
be happy to cooperate. 

On the other hand, if consideration of the definition of commer- 
cial activities is to be put off for a more general review of the 
FSIA, I would like to register the observation that in studying this 
statute over the last 5 years, we have seen more fundamental flaws 
than we had appreciated previously. If there is another round of 
this legislation the definition of commercial activity should be 
clarified to give a little more guidance to the courts. 

There is one decision in the ninth circuit in which the court of 
appeals held contrary to the intent of Congress, that a contract for 
the export of natural resources controlled by the State is not a 
commercial activity, that is, the breach of a contract, which in- 
volved both an export license and a natural resource, did not give 
rise to a claim based upon commercial activity. That particular 
case involved the export of rhesus monkeys, and it may be a sport 
in the law. If the reasoning of that court where applied to other 
commodities such as sugar, metals, or oil, there would be a serious 
impact. No party purchasing primary commodities from a foreign 
state could be sure that it would have a remedy for breach of con- 
tract in our courts. If there is any broad work done on the FSIA, 
that is one of the problems that should be addressed. 

Mr. Chairman, Congressrhan Berman, that is all I need to say at 
this time. If you have any other questions for the ABA, we can 
answer them now or submit subsequent answers. 

Mr. BERMAN [presiding]. Thank you for coming. 

[The statement of Mark B. Feldman follows:] 
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Mr. Chairman, 

My name is Mark B. Feldman. I am a partner at 
the Washington Office of the law firm of Donovan Leisure 
Newton & Irvine. From 1974-1981, I was Deputy Legal Adviser 
and@ Acting Legal Adviser of the Department of State. In 
that capacity I participated in drafting the Foreign 
Sovereign Immunities Act of 1976 ("FSIA"). 

Currently, I serve as Chairman of the Ad Hoc 
Committee on Revision of the Foreign Sovereign Immunities 
Act of the Section of International Law and Practice of the 
American Bar Association. */ The Committee developed the 
amendments to the FSIA proposed in H.R. 3137 and H.R. 4592 
to improve the judicial remedies available to Americans 
with claims against foreign governments. The ABA House of 
Delegates adopted a resolution supporting these amendments in 
August, 1984. 

I am honored to appear on behalf of the 320,000- 
member American Bar Association, at the request of ABA 
President William W. Falsgraf, to express the ABA's support 
for prompt enactment of needed amendments to the Foreign 
Sovereign Immunities Act of 1976. Such action is in the 
best interests of our Nation and of international trade. 

We are grateful to the Chairman for supporting this effort 
and urge the Committee and the House to act on these 


measures as s00n aS possible. We hope the Senate will act 
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promptly on the counterpart measure introduced by 
Senator Mathias, Se 207i. 

The Foreign Sovereign Immunities Act established 
a comprehensive and exclusive legal regime for the adjudication 
in United States courts of claims against foreign states 
and government agencies. i/ The Act transferred responsibility 
for determinations of sovereign immunity from the State 
Department to the courts, and it codified the restrictive 
theory of immunity which permits governments to be sued in 
foreign courts for commercial activities and some other acts 
that affect the interests of the forum. 

This regime has worked reasonably well over the 
past ten years, but there have been difficulties and uncer~ 
tainties. The amendments proposed in H.R. 3137 address some 
of the most serious problems in the present law. These amend- 
ments would not change the principles of the FSIA. They would 
improve the operation of the law and give effect to the intent 
of Congress by clarifying certain ambiguities and by filling 
certain gaps in the statutory scheme. 

H.R. 3137 includes five separate amendments 
relating to (1) the definition of commercial activity, 
(2) the enforcement of foreign arbitral awards, (3) the act 
of state doctrine, (4) execution of judgment against the 


commercial assets of foreign states, and (5) prejudgment 
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attachment of property belonging to foreign government 
agencies engaging in commercial activity in the United 
States. I will discuss each of these amendments in turn. 

Additionally, the ABA endorses the amendments to 
the admiralty provisions contained in H.R. 4592. I will not 
further detail the ABA's views on this bill other than to 
say we associate ourselves with the testimony of Mr. Dorsey 
and Mr. Dick. 

(1) Commercial Activity 

The first section of H.R. 3137 would clarify the 
definition of commercial activity in Section 1603 of the 
Act to make explicit the intent of Congress, which is 
clearly stated in the legislative history of the FSIA, 
that a foreign state is engaged in commercial activity 
when it borrows money or guarantees repayment of a loan 
made to another party. 2/ Consequently, the foreign state 
can be sued on its promise to pay or on its guarantee in a 
court in the United States, if the other jurisdictional 
requirements of the FSIA are present. Sovereign immunity 
does not apply to transactions in financial markets. 

This is a technical amendment that does not change 
the thrust of the Act. As stated in the legislative history, 
the FSIA treats all contracts for the sale of goods or 
services, including loans, as commercial activities regardless 
of the purpose of the transaction or the governmental 
functions involved. 3/ The sole exception contemplated by 
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{ne framers of the FSIA is a contract of employment between 
a government and its own national for service as a government 
official. 4/ 

The ABA recommends this particular amendment, 
because the U.K. State Immunity Act of 1978 expressly states 
that loans and loan guarantees are commercial transactions. 5/ 
The banking bar believes the amendment would help avoid 
adverse comparisons being made between U.S. and U.K. financial 
mackets ae regards the security of loans made to foreign 
sovereigns. 

(2) Enforcement of Foreign Arbitral Awards 

Section 2 of H.R. 3137 would add a new paragraph 
(6) to Section 1605(a) of the Act to clarify the jurisdiction 
of the federal courts to enforce arbitration agreements with 
and arbitral awards made against foreign states and government 
agencies. This amendment is needed because the statute 
enacted in 1976 makes no specific reference to arbitration, 
and some of the courts are having difficulty discerning the 
intent of Congress on this important subject. The State 
Immunity Acts of the United Kingdom and Australia provide 
for the enforcement of arbitral awards, and the ABA believes 
the FSIA should also. 6/ 

The legislative history of the PSIA indicates 
that Congress expected arbitration awards to be executed 


against the commercial assets of foreign states under 
Sections 1605(a)(1) and 1610(a)(1) of the Act. These 
~4= 
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provisions autho.,ize the court to act where the foreign 
state has waived its immunity from jurisdiction or from 
execution “either explicitly or by implication, notwith- 
standing any withdrawal of the waiver the foreign state may 
purport to effect except in accordance with the terms of 
the waiver.” Under the FSIA, the waiver of immunity consti- 
tutes consent to the jurisdiction of the court. The Report 
of the Judiciary Committee notes that courts have found 
implicit waivers of immunity “in cases where a foreign 
state has agreed to arbitraticn in another country or where 
the state has agreed that the law of another country governs 
its agreement.” 7/ 

The courts have had no difficulty finding an 
implicit waiver of immunity where the agreement provides 
for arbitration in the United States, 8/ but some jucges 
have been uncertain whether the same rule applies where 
the agreement provides for arbitracion in a third country. 
In the case most directly in point, Ipitrade International, 
S.A. v. Federal Republic of Nigeria, 465 F.Supp- $24 (D.D.C. 
1978), the court enforced an arbitral award made in Switzer- 
land against Nigeria on the basis of a waiver of immunity 
implied from Nigeria's agreement that “performance of the 
contract would be governed by the laws of Switzerland and 
that any disputes arising under the contract would be 
submitted to arbitration by the International Chamber of 
Commerce---+-" 


-5- 


94 


An important element in the court's decision was 
the fact that the award fell within the compass of the 
United Nations Convention on the Recognition and Enftorce~ 
ment of Foreign Arbitral Awards (the "New York Convention"). 
The Enited States, Nigeria, and Switzerland are all parties 
to that Convention. Under its terms, the United States is 
bound to enforce an arbitral award made in the territory of 
another State Party to the Convention unless enforcement is 
excused on limited grounds specified in the Convention. 
Sovereign immunity is not a defense to enforcement specified 
in the Convention. 9/ 

The Ipitrade decision respects the treaty obliga- 
tions of the United States and gives effect to the intent 
of Congress in the FSIA. Unfortunately, there are a number 
of comments critical of Ipitrade in cases where plaintiffs 
have attempted to persuade the courts that a state's 
agreement to arbitrate in a third country waives immunity 
from the jurisdiction of a U.S. court to adjudicate, on the 
merits, a claim for damages for breach of contract. 10/ 

As a result of these dicta, there is uncertainty 
whether the United States courts have jurisdiction to 
enforce an arbitral award made against a foreign state 
in a third country even where the United States has a 
treaty obligation to enforce such an award. This un- 


certainty is a serious problem for American trade and 
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investment, because arbitration has become the preferred 
procedure for the peaceful resolution of disputes between 
private parties and foreign states and government agencies. 

In the vast majority of cases, American enterprises accept 
arbitration with foreign states and government agencies in 
neutral third countries, and they usually do so in expecta- 
tion that the arbitration award will be enforceable in the 
United States and other countries under the New York Convention 
or another applicable treaty. 

International commercial arbitration is a hybrid 
process. It depends on the agreement of the parties, but 
it relies on national courts for enforcement of that agree- 
ment. In practice, most sovereign parties resp:ct their 
obligation to carry out arbitration awards rendered against 
them, but that tradition rests on expectations that awards 
are enforceable in court if they are not implemented 
voluntarily. 

The confusion in the U.S. courts as to when an 
agreement to international arbitration constitutes a waiver 
of sovereign immunity raises doubts as to the enforceability 
of awards under arbitration agreements in a great many 
international contracts and complicates the negotistion 
of arbitration clauses in new agreements. 

H.R. 3137 would solve these problems by specifying 


certain circumstances where an agreement to arbitrate or an 
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arbitral award is enforceable in the United States courts. 
Under this amendment, sovereign immunity would not be a 
defense if (1) the arbitration takes place in the United 
States, (2) the arbitration is or may be governed by a 
United States treaty obligation, or (3) the underlying 
claim could have been brought against the foreign state in 
a United States court under the jurisdictional criteria 
prescribed in the FSIA. 

To avoid misunderstandings as to the intent of 
this provision, a few words of explanation may be heipful. 
First, this amendment do»s not replace Sections 1605(a)(1) 
and 1610(a)(1) of the Act. A court may still hold that a 
particular agreement to arbitrate constitutes a waiver of 
immunity and consent to the jurisdiction of the court. 

For instance, the model arbitration clause recommended by 

the American Arbitration Association stipulates that "judgment 
upon the award rendered may be entered in any Court having 
jurisdiction thereof." Many international contracts provide 
that "the award may be enforced by any court of competent 
jurisdiction." Language of this type will support a waiver 

of immunity. 

H.R. 3137 addresses the situation where the 
arbitration agreement is silent on enforcement. It 
provides, inter alia, for enforcement of foreign arbitral 
awards which are the subject of a treaty or agreement calling 
for the enforcement of arbitral awards. In effect, this 
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states that are party to the New York Convention. A number 
of states that are not party to the New York Convention 
routinely participate in arbitrations located in countries 
that belong to the Convention. Thus, it is fair to conclude 
that any government that agrees to arbitration with a foreign 
party in a location to be determined by a third party has 
every reason to expect that the proceeding will result in an 
award which is enforceable under the New York Convention. 

The sovereign party expects to have the benefit 
of the award if it is rendered in its favor. 13/ Good faith 
and mutuality require that the other party have the same 
advantage. H.R. 3137 will ensure this result and will help 
attract capital and technology to developing countries by 
providing security for international transactions. 

The argument has been made in some cases that a 
federal district court is precluded from enforcing an 
arbitration award made ina foreign state if the defendant 
is not present in the jurisdiction and the underlying trans- 
action has no connection with the United States. 14/ It is 
claimed that the exercise of jurisdiction in these circum— 
stances would not satisfy the "minimum contacts” required by 


the due process clause of Article V of the Constitution. See 


International Shoe Co- v- Washington, 326 U.S. 310 (1945). 


This contention ignores two important considerations. 


First, constitutional objections to the personal jurisdiction 
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of the court may be waived. 15/ Nothing in the Constitution 
precludes a foreign state from waiving its immunity and 
consenting to the jurisdiction of a United States court. 
Second, a federal district court may enforce a judgment or 
an arbitra] award against property within its jurisdiction, 
even if it would not have jurisdiction to adjudicate the 
dispute on the merits. 

As noted by the Supreme Court in Shaeffer v. Heitner, 
SISSY Wash, ENS (S77) - the minimum contracts required by the 
14th amendment before a state court may exercise jurisdiction 
over a non-resident party in an action for damages are not 
required to execute a judgment made by the court of another 
state against property of the defendant in the forum. 
" ..there would seem to be no unfairness in allowing an 
action to realize on tnat debt in a state where the defendant 
has property, whether or not that state would have had 
jurisdiction to determine the existence of the debt as an 
Original matter." 16/ The same logic applies to the execu- 
tion by a federal court of foreign judgments and foreign 
arbitral awards. Any other conclusion would impede the 
United States from discharging its obligations under the 
New York Convention to enforce foreign arbitral awards. 

(3) The Act of State Doctrine 

Section 3 of H.R. 3137 would add a new para- 


graph (b) to Section 1606 of the FSIA that would bar 
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application of the act of state doctrine in expropriation, 
breach of contract and arbitration cases brought under the 
Act. This amendment is necessary to give effect to the 
intent of Congress in enacting the FSIA, which provides 
for the adjudication of such claims in the United States 
courts in prescribed circumstances. A number of decisions 
in the lower courts have applied the act of state doctrine 
in circumstances which frustrate the intent of Congress, 
and the relevant Supreme Court opinions have failed to 
provide clear guidance as to the continuing validity and 
scope of the doctrine. 

This amendment does not attempt to deal with the 
act of state doctrine comprehensively. It only addresses 
certain cases arising under the FSIA. The amendment does 
not apply to any claim brought against a private party, 17?/ 
and it does not apply to all claims brought aqainst foreian 
states under the FPSIA. 18/ The ABA takes no position on 
application of the act of state doctrine in cases not 
addressed by the amendment, and it uraes the Conqress to 
clearly state its intent that no inferences should be 
drawn from the amendment with respect to cases that fall 
outside the scope of the amendment. 

Mr. Chairman, the act of state doctrine has 
several different manifestations in U.S. case law, and 


it is one of the most controversial issues in the field of 
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foreign relations law. The problem addressed in this 
legislation derives from the 1964 decision in Banco 
Nacional de Cuba v« Sabbatino, 376 U.S. 398, where the 
Supreme Court held that the courts would not examine the 
validity under international law of a taking by a recognized 
foreign sovereign of property located within its own 
territory in the absence of a treaty or other unambiguous 
agreement regarding controlling legal principles. 

This particular decision was reversed by Act of 
Congress in the second Hickenlooper Amendment to the Foreign 
Assistance Act, 19/ and subsequent decisions of the Supreme 
Court have declined to apply the act of state doctrine in 
various circumstances. 20/ However, the Supreme Court has not 
repudiated the act of state doctrine as such, and the lower 
courts have construed the Hickenlooper Amendment narrowly. oY 
As a result, the doctrinal basis for the act of state 
doctrine has become thoroughly confused. There is no 
certainty in litigation involving actions by foreign 
states, and a number of decisions have reached unjust 
results in circumstances where there was no foreign policy 
imperative requiring the court to give effect to the 
damaging act of the foreign sovereign. 22/ 

To cite a few of the most egregious examples: 
(1) In 1980, in the Liamco case, a district court refused on 


act of state grounds to enforce an arbitration award ecainst 
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Libya relating to its expropriation of American investments 
in that country. 23/ This decision was clearly erroneous, 
because the reasons for the act of state doctrine do not 
apply where the court is not asked to enter the merits of 

a controversy. However, the case was settled before the 
Court of Appeals could review the matter. Although the 
opinion of the district court was vacated by the Court of 
Appeals, 24/ it was never formally reversed. 

(2) In 1981, the Court of Appeals for the Second Circuit 
applied the act of state doctrine to bar adjudication of an 
expropriation counterclaim in an action brought by a Cuban 
agency against the owner of property confiscated by Cuba. 
As in Sabattino, Cuba was able to use the United States 
courts to collect a debt without being required to honor 
its obligations to the defendant. 25/ 

(3) In 1984, the Court of Appeals for the Second Circuit 
stunned the bar in the Allied Bank case by applying a 
variation of the act of state doctrine, which it labeled 
*comity,™ to deny an American bank a judicial remedy to 
enforce a loan agreement with a defaulting sovereign 
borrower. 26/ The Court reconsidered this decision at the 
Government's request and ultimately decided that the act of 
state doctrine did not apply to that loan, 27/ but the two 
decisions in the Allied Bank case raise further questions 


as to the scope of the act of state doctrine. 


apace 


102 


Application of the act of state doctrine in 
suits brought under the FSIA to enforce the commercial 
obligations of foreign states frustrates the intent of 
Congress in providing a remedy for such obligations in 
Section 1605(a)(2) of the Act. The Report of the Judiciary 
Committee recommending adoption of the FSIA clearly endorses 
the "commercial activities” exception to the act of state 
doctrine adopted by the plurality opinion of the Supreme 
Court in Dunhill v. Republic of Cuba, 425 U.S. 682 (1976). 28/ 
A few decisions have applied the "commercial activities" 
exception, but most courts appear to regard this aS an open 
issue. 29/ 

H.R. 3137 deals with these issues by eliminating 
the act cf state doctrine as a defense in any action brought 
under the FSIA for breach of contract or for expropriation 
in violation of international law. It also ensures that 
enforcement of arbitration agreements and awards will not be 
barred by the act of state doctrine. 

This amendment will ensure claimants the judicial 
remedy granted by Congress without burdening the courts 
unduly. Section 1605 of the Act requires substantial 
contacts with the United States for jurisdiction relating 
to commercial transactions and expropriation claims. Enforce- 
ment of arbitral awards does not require the court to consider 


the merits of the dispute and, as a practical matter, requires 
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the presence of property of the defendant in the United States. 

The jurisdiction provided fer the adjudication of 
expropriation claims under the FSTA is particularly narrow. 
Those claims can come before the courts either as counter- 
claims or under Section 1605i{a)(3) of tne Act. That provision 
establishes jurisdiction of two classes of cases in which 
“rights in property taken in violation of international law 
are in issue." In the first class, the property or property 
exchanged for it is present in the United States in connection 
with a commercial activity carried on in the United States 
by the foreign state. kn the second class, the property or 
property exchanged for it is owned or operated by an agency 
or instrumentality of the foreign state, and that agency or 
instrumentality is engaged in a commercial activity in the 
United States. 30/ 

By enacting Section 1605(a)(3) in these precise 
terms, the Congress has made a judgment that the sensitivities 
of foreign states should not stand in the way of the admini- 
stration of justice where there is an uncompensated expropria- 
tion and the foreign state seeks the benefits of the United 
States market in the manner contemplated by the statute. 
Application cf the act of state doctrine in those circum- 
stances would frustrate both the administration of justice 


and the intent of Congress- 
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(4) Execution of Judgment 

Mr. Chairman, I turn now to Section 4 of H.R. 3137 
which would amend Section 1610 of the Act in order to 
liberalize the provisions on execution of judgment aqainst 
the commercial assets of foreign states and qovernment 
agencies. This is one of the most important sections of 
the bill. Sections 1609-1611 of the FSIA, which govern 
execution of judgment, are both unduly restrictive and 
poorly drafted. 

As the law stands today, there are few oppor- 
tunities tc execute any judgment against a foreign state 
unless the foreign state has waived its immunity from 
execution of judgment. Execution can be made more readily 
against the assets of a separate agency or instrumentality 
of the foreign state, but only if the agency liable on the 
judgment is engaged in commercial activity in the United 
States. 31/ 

One of the main problems with the FSIA as 
presently drafted is that the language of Section 1610(a)(2) 
of the Act limits execution of a judgment based on the 
commercial activity of a foreign state to commercial 
property which “is or was used for the commercial activity 
upon which the claim is based.” In most cases, it is doubt- 
ful that a foreign state will have commercial assets in the 


United States that are or were used for the commercial 
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activity upon which the claim is based. This possibility 
is made even more unlikely by the fact that, as presently 
drafted, the FSTtA does not permit prejudgment attachment 
to secure execution of a judgment unless the claimant 
obtains an explicit waiver of immunity from prejudament 
attachment. a2f 

For instance, suppose the Ministry of Public 
Works of Patria purchases earth moving equipment from a 
U.S. manufacturer and fails to pay for the equipment. The 
American company could obtain a money judgment aqainst the 
foreign state under Section 1605(a)(2) of the Act, but it 
is unlikely that Patria would have commercial assets in 
the United States related te that transaction. 

Take another case. Suppose the Ministry of Mines 
of Patria exports metals to the United States and the American 
purchaser subsequently determines that the product delivered 
is not up to the standard required by the contract. The 
American firm could obtain a judgment against the foreian 
state under Section 1605(a)(2). However, it would be 
difficult to execute judgment against Patria unless the 
claimant could demonstrate that the proceeds of the export 
had been retained in the United States. In the event the 
company brings a lawsuit against Patria, the foreign state 
would have every reason to remove those proceeds from the 


United States before judqment. Thus, the foreign state 
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can easily frustrate execution of judgment, if it wishes 
to avoid payment or to negotiate a more advantageous 
settlement. 

There are other serious problems under the 
present law. Section 1610 of the FSIA does not make any 
specific provision for execution of a non-commercial tort 
judgment except where there is an insurance policy for 
automobile accidents or other liabilities. 33/ Further, 
the Act is murky concerning the scope of execution of 
judgments based on expropriation, an arbitration award, a 
counterclaim or a maritime lien. 34/ In each case, the 
foreign state might argue that the remedy is very restricted 
or even non-existent. The legislative history of these 
provisions is sparse and, where it exists, tends to confuse 
the issue rather than to clarify it. 

There are few relevant cases. In Letelier v. 
The Republic of Chile, the heirs of the former Ambassador 
murdered in Washington obtained a default judgment against 
the Government of Chile under Section 1605(a)(5) of the 
Act, 35/ and tney attempted to execute that judgment against 
the assets of the state-owned airline. The District Court, 
believing that Congress would not have established juris- 
Giction over the foreign state without also providing an 
effective remedy, ordered execution against the airline. 36/ 


The Court of Appeals reversed on two grounds: (1) the 
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airline was a juridical entity separate from the state that 
owned it and its assets were deemed not available for 
execution of a judgment against the state, and (2) even if 
the district court were correct in disregarding the airline's 
separate identity on the particular facts of this case, the 
commercial property of a foreign state is immune from 
execution of a tort judgment under Section 1605(a)(5) of 

the Act. The Court concluded that "... Congress did in 

fact create a right without a remedy.” 37/ 

H.R. 3137 would recast Section 1610 of the FSIA 
to provide that any judqment rendered under the Act, or any 
arbitral award enforced under the Act, may be executed 
against any property of the foreign state that "is used or 
intendea to be used for a commercial activity in the United 
States.” This improvement would bring United States law 
into conformity with recent continental practice and with 
legislation adopted subsequent to the FSIA by the United 
Kingdom, Canada, and Australia. 

In 1977, in the Philippine Embassy case, the 
Constitutional Court of the Federal Republic of Germany 
recognized that there is no general rule of international 
law that prohibits execution of judgment against the assets 
of a foreign state. 38/ Diplomatic and military property 
are immune from execution, but state-owned property used 


for commercial activities is not immune from execution 1 3 
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the court had jurisdiction to enter the judgment executed 
upon. 

The most recent legislation on foreign state 
immunity, the Australian Foreign States Immunities Act of 
1885, following the British example, provides that state 
property “in use...substantially for commercial purposes" 
is subject to execution, 39/ Even the Soviet Union has 
reccgnized this practice in trade agreements made with 
France, Germany, Japan and several developing countries in 
the post-war period. 40/ 

The United States has been slow to permit execution 
of judgment against the assets of foreign states. Even after 
the government adopted the restrictive theory of immunity 
in 1952, 41/ and permitted pre-judgment attachment as a basis 
of jurisdiction, execution was not allowed. The FSIA opened 
the door a crack, but its provisions are more restrictive 
than the laws of many of our trading partners. 

This reticence has been due mainly to exaggerated 
concerns at the Department of Justice that changes in U.S. law 
may lead to execution of judgment against the assets of our 
Government overseas. Three comments need to be made on this 
point. First, the principles embodied in H.R, 3137 have been 
accepted already by many other countries. This measure 
will not increase the risk in those countries. Second, 


the exposure of the United States Government overseas is 
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extremely limited. The immunity of diplomatic and military 
property is well established, and United States' aqencies 
have relatively few assets abroad that are used for commercial 
activities. 

Finally, the United States Government has a strong 
interest in ensuring effective legal remedies for Americans 
who conduct business with foreign states. As the National 
Association of Manufacturers points out in its letter to the 
Chairman of February 14, 1986, 15% of world trade is now 
carried out by state entities, many of which are based in 
the Free World. President Reagan attaches great importance 
to the role of private trade and investment in international 
economic development. The private sector cannot fulfill 
that role without a secure legal environment for trade and 
investment with foreign sovereigns. This bill will improve 
the remedies available in the United States courts, and 
the ABA hopes the Administration will support positive 
action by Congress. 

One further point on execution. The present law 
does not indicate clearly whether a claimant may execute 
judgment against an Embassy bank account, if that account is 
used for commercial activities. In one case, execution has 
been permitted against an Embassy bank account. 42/ This is 
a difficult problem. If a foreign state is allowed to 


shelter commercial assets in a diplomatic bank account, it 
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will be able to frustrate the legitimate claims of judgment 
creditors. Conversely, the attachment of an Embassy bank 
account is likely to interfere with the operation of the 
diplomatic mission and to cause tensions in United States 
relations with the country concerned. 

H.R. 3137 addresses this problem by stipulating 
that a bank account used to maintain a diplomatic or consular 
mission, or the residence of a chief of mission, is not 
subject to execution "unless that bank account is also used 
for commercial purposes unrelated to diplomatic or consular 
functions." This limitation would apply even where the 
foreign state has waived its immunity from execution. 

Thus, an Embassy bank account would retain 
absolute immunity from execution of judgment, and from pre- 
judgment attachment, notwithstanding the use of the account 
for commercial ac tngadiies necessary for the operation of 
the Embassy, such as the purchase of supplies for the 
diplomatic mission. To this extent the amendment would 
reverse the District Court decision in Birch Shipping Co. 
v. Embassy of the United Republic of Tanzania, 507 F.Supp- 
311 (D.D.C. 1980). However,the account would lose its 
immunity under the FSIA, if the Embassy allowed it to be 
used for business activities conducted by the Government 
or any of its agencies. That would be the case, for 


instance, if the account was used to receive proceeds from 
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the sale of petroleum or other products in the United 
States. 

This compromise is fair to all parties concerned. 
It protects the diplomatic interests of the foreign state 
which has full control over the use of the Embassy bank 
account, and avoids abuse of the account for purposes which 
are not within the proper functions of a diplomatic mission. 43/ 
In this particular instance, the Act, as amended, would look 
to the purpose of the activity, not to determine whether 
the activity is commercial, but to determine whether 
admittedly commercial activity is related to the diplomatic 
function. 

The principle established in Section 1603(d) of 
the Act is not affected by this amendment. The courts have 
jurisdiction under Section 1605(a)(2) of the Act over any 
contract for the sale of goods or services, or any other 
commercial activity, regardless of the purpose of the 
transaction. A contract for the purchase of shoes for 
the army, for the repair of the Embassy, or for the export 
of natural resources regulated by the state is a commercial 
transaction, jure gestionis. 

H.R. 3137 makes some additional technical changes 
in the wording of Section 1610. In the existing law, 
commercial assets available for execution are described as 
"property used for a commercial activity in the United 


States" 44/ and as property which “is or was used for" 
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a particular commercial activity. 45/ The words used 
in the amendment are: "the property is used or intended 
to be used for a commercial activity in the United States.” 

Moneys in bank accounts which are used for com- 
mercial transactions from time to time should be available 
for execution. The claimant is not required to show that 
the foreign state has a specific intention with respect to 
the future use of the bank account at the time of execution 
of judgment or of prejudgment attachment. Further, this 
change is not intended to deprive the courts of their 
inherent power to look through transfers that are intended 
to avoid the processes of the courts. The courts retain 
that power as described in the Report of the Judiciary 
Committee on the FSIA. 46/ 

Under the amendment, Section 1610(b) of the FSIA 
appears in simplified form as Section 1610(a)(3). The only 
substantive change is to include a judgment under Section 
1605(a)(4), if there be any. 

The amendment also deletes the reference to 
insurance policies in Section 1605(a)(5) of the Act for 
two reasons. First, the amendment provides a much broader 
remedy for execution of non-commercial tort judgments that 
would include the interests described in the present language. 
Second, Section 7(a) of the Diplomatic Relations Act of 


1978 provides a direct right of action against the insurer ' 
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in cases involving liability for personal injury, death or 
damage to preperty. 47/ 

Finally, this amendment will bring to the fore 
an issue which is not fully clarified by the F.S.I.A. 
Under what circumstances can a government agency with 
juridical identity separate from the foreign state be 
held responsible for the actions of the state and vice 
versa? This question arises with respect to both juris- 
diction and execution. 

Although the definition of "foreign state” 
in Section 1603(a) of the Act includes autonomous agencies 
of the state, the structure of the Act and its legislative 
history make clear that one autonomous agency of the state 
is not responsible for claims against another autonomous 
agency of that state. 48/ However, the legislative history 
is also clear that the FSIA does not address the question 
when the state is responsible for the actions of its agencies 
or when the property of an agency may be executed upon to 
satisfy a claim against the state. The draftsmen regarded 
this as a question of substantive law beyond the scope of 
the FSIA. 49/ 

The Supreme Court addressed the issue in First 
National City Bank v- Banco Para El Commercios Extertor de 
Cuba, ("Bancec”), 462 U.S. 611, 629-30 (1983) where the 


cefendant, Citibank, asserted as a counterclaim against the 
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Cuban agency, its claim against the state for the expropria- 
tion of its branches in Cuba. The Court held that normally 
the separate personality of agencies established as distinct 
and independent entities will be respected. However, 
equitable principles permit a court to disregard the 
separate identities of a sovereign and its instrumentali- 
ties where the agency "is so extensively controlled by its 
owner that a relationship of principal and agent is created,” 
where adherence to the corporate form would “work fraud or 
injustice" or where the separate form is used to defeat 
legislative policies. 50/ 

If the ABA amendments are adopted, this question 
will arise more often, because execution will not be 
Jimited to commercial property related to the activity 
upon which the claim is based. Presumably, the courts 

jl 

would rely on the principles stated a fese Bancec case 
to resolve these issues on a case-by-case basis. 

(S) Pre-Judgment Attachment 

The problems of execution of judgment under 
the FSIA are compounded by the statute's restrictions 
on pre-judgment attachment. Section 1610(d) of the Act 
excludes pre-judgment attachment, even for the purpose of 
securing satisfaction of a judgment, unless "the foreign 
state has explicitly waived its immunity from attachment 


prior to judgment.” S1/ Implicit waivers of immunity, 
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which are permitted with respect to jurisdiction and 
execution, are not recognized as regards pre-judgment 
attachment. Further, a Court of Appeals has held that 
an injunction may not be issued where attachment is 
prohibited by the FSIA. 52/ Although the Act makes no 
mention of injunctions, the Court concluded it would 
frustrate the intent of Congress if a restraint prohibited 
by one means could be achieved by another. 

The result is that a claimant has no means of 
preventing a defendant from removing its property from 
the United States after a lawsuit is initiated and before 
judgment is rendered. This limitation is particularly 
serious where the action is brought against an agency or 
instrumentality of the foreign state that is engaged in 
commercial activity im the United States. In that situation, 
the Act permits execution against any property of the 
agency of a judgment based on commercial activity, expro- 
priation, non-commercial tort or certain maritime proceed- 
ings. 53/ This broad exposure provides an incentive for the 
foreign state to remove the property of the defendant 
agency from the jurisdiction. The lack of any means of 
preventing such action may negate the remedy the FSIA 
was intended to provide. 

The reason for this restriction lies in the 


history of sovereign immunity in the United States. From 
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1952 to 1976, the United States permitted attachment of the 
property of foreign states as a means of establishing 


jurisdiction quasi i 


rem over sovereign parties that could 


not be served in the United States. During this period, 
vessels, aircraft and bank accounts of foreign states 
frequently were attached, and these attachments often led 
to problems with the foreign states concerned. 

One of the objectives of the Act was to eliminate 
these tensions, and to facilitate the exercise of juris- 
diction by the courts in appropriate cases, by establishing 
jurisdiction on the basis of specified contacts with the 
United States and permitting service of notice on the 
foreign state through diplomatic channels, if necessary. 
With such a "long-arm" statute in place, attachments would 
no longer be necessary to obtain jurisdiction over a 
sovereign party, and attachment for that purpose was 
prohibited by the Act. 

The draftsmen ‘tay: have gone too far, however, in 
excluding attachments for the purpose of securing a judg- 
ment. This shortcoming in the statutory scheme became 
painfully evident when the revolution in Iran threatened 
the interests of hundreds of American investors, contractors 
and lenders. Faced with statutory language which, if 
applied strictly, made the courts helpless to assist American 
claimants, many judges found a way around the Act by deci- 
sions that appear inconsistent with the case law which 
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developed subsequently. That temptation could recur in 
other situations where the equities are strong. 

In these circumstances, the ABA has concluded 
it would serve the interests of all parties concerned to 
establish more realistic rules that would permit ‘the courts 
to protect the interests of claimants, where the facts 
require provisional measures of relief, under uniform 
safeguards that will prevent harassment of sovereign parties 
that are brought before our courts. Accordingly, Section 4 
of H.R. 3137 would amend Section 1610(d) of the FSIA 
to permit, in certain defined circumstances, pre-judgment 
attachment or injunction to secure execution of a judgment 
or arbitral award against the property of an agency or 
instrumentality of a foreign state that is engaged in 
commercial activity in the United States. 

No provisional measures would be authorized by 
this amendment against the property of the state itself, 
and the restrictions established elsehwere in the Act on 
attachment or execution against diplomatic, military or 
central bank assets would remain undisturbed. Further, 
pre-judgment attachment would be permitted under this 
provision only where the property in question would be 
subject to executior on a judgment in that case under 
the FSIA and where the property of a private party would 
be subject to attachment or injunction in like circum- 


stances. 
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Further, the party seeking the attachment or 
injunction would have to show both "a probability of 
success on the merits” and "a probability that the assets 
will be removed from the United States.” The moving party 
also would be required to post a bond of at least 50% of 
of the value of the property attached. These are serious 
limitations that will discourage attachment for purposes of 
harassment and ellow the courts to act where the interests 
of justice require provisional remedies. 

In conclusion, Mr. Chairman, I need only say 
that the amendments to the FSIA proposed in H.-R. 3137 and 
H.R. 4592, if enacted, would significantly improve the 
operation of the Act without affecting its structure or 
basic principles. These are perfecting amendments which 
the ABA hopes Congress will adopt without further delay. 
There are a number of other problems relating to sovereign 
immunity and act of state that may require Congressional 
action in the future. The ABA will be pleased to cooperate 
in any turther work on these issues that may be required, 


but we urge the Congress to act now on the matters at hand. 


M.B.F. 
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STATEMENT OF SAMUEL J. BUFFONE, ATTORNEY AT LAW, 
ASBILL, JUNKIN, MYERS & BUFFONE, ACCOMPANIED BY 


CHRISTIAN A. LETELIER AND MURRAY H. KARPEN AND HILDA 
KARPEN 


Mr. BERMAN. The next witness is Samuel J. Buffone, attorney at 
law, and he will be accompanied by Christian Letelier and Hilda 
and Murray Karpen. 

Mr. Burrone. | am here today with Hilda and Murray Karpen, 
the surviving parents of Ronni Karpen Moffitt. 

I will now turn the microphones over to Christian Letelier and 
Mr. Karpen who will give brief statements. 

Mr. Leretier. My name is Christian Letelier. Along with my 
mother, Isabel Letelier, and my three brothers, Jose, Francisco, 
and Juan Pablo, I am the survivor of Orlando Letelier, former Am- 
ec aeogpag of Chile to the United States and Minister of Foreign Af- 

airs. 

Prior to my father’s assassination in Washington, DC, I was 
forced to accept the uncertainty of my father’s whereabouts, -his 
imprisonment and torture in Chile at the hands of the ruling mili- 
tary junta; not to mention the humiliation and agony of exile that 
followed. My father taught me to accept these matters with digni- 
ty, and a resolve that working nonviolently through the long and 
difficult process of restoring a democratic government to our coun- 
try would right these wrongs. 

My father’s voice—and life—were snuffed out in a single instant. 
General Pinochet made clear his ability to reach and silence his en- 
emies no matter where they might be. But he could never silence 
my father’s ideals. As he taught me, I believe in the rule of law but 
this belief has been strained by the ordeal that my family has gone 
through. I have had to witness the anguish of my mother being 
forced to testify in a criminal trial only to find that the convictions 
were reversed. I have been forced to accept the inability of the U.S. 
Government to obtain the extradition of those responsible for my 
father’s murder. Our last hope in the U.S. judicial system, a civil 
action for money damages, seemed to provide some foundation for 
the rule of law. We obtained a judgment against those responsible 
only to find we had a right without a remedy. 

I urge the committee to consider these needed amendments not 
only on behalf of my family’s plight but also on behalf of all other 
families who may suffer losses at the hands of international terror- 
ism and to send a clear message to General Pinochet and his like 
that the rule of law is secure here for all. 

For I assure you that the brutal deprivation of a father’s love, 
wisdom and guidance, coupled with unattainable justice, is a hard 
thing to grow up with. 

Thank you. ; 

Mr. KarpEn. Mr. Berman, my name is Murray Karpen. My wife, 
Hilda, and I appreciate the opportunity to address the subcommit- 
tee regarding our efforts to obtain justice against those responsible 
for the death of our daughter, Ronni Karpen Moffitt. My wife and I 
operate a Kosher-style delicatessen restaurant in Clifton, NJ. 
Ronni was our oldest child, a bright, caring young woman who car- 
ried our hopes for the future with her. 
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She was murdered a short distance from here in Washington in 
an act of terrorism on September 21, 1976. She was riding with her 
husband, Michael, and an associate, Orlando Letelier, in a car 
which was blown up by a bomb. 

It was conclusively established that the assassination was 
planned and carried out by the Chilean Government. We have 
since learned that the American citizen has absolutely no remedy 
in law against a foreign government which carried out an act of 
terrorism here in the United States. 

We ask you to consider our tragic predicament. We lost our 
daughter in a terrorist act. We do not want to encourage or ask for 
violate retaliation. That is counter to our religious faith and to our 
morality as American citizens. We have come here, as we have 
come to the courts before, to ask only for justice under law. We 
have gone through the agony of criminal trials only to find that 
the guilty cannot be brought to justice. We have attempted through 
protracted litigation to obtain financial compensation from the Re- 
public as some semblance of justice only to find that while our 
claim is valid, we have no right to reach the commercial assets of 
the Chilean Government. We have come to reason with you as 
Members of the Congress of the United States to push for a legal 
way to get, if not justice, at least some precedent for the future. We 
cannot continue to accept a state of affairs where some terrorists 
can get away with murder, and there is no legal way to bring them 
to justice. 

Thank you. 

Mr. Burrone. I have previously submitted a written statement 
that sets forth the history of the Letelier case and the Moffitt case, 
as well as our comments on the ABA proposal and the proposed 
House legislation, and I ask that that be received for the record. 

i would like to briefly comment and use my few moments avail- 
able to me—— 

Mr. BERMAN. May I interrupt for 1 second? 

I am sorry I am not going to be able to listen to your testimony. 

Mr. Boucuer. Mr. Buffone. 

Mr. Burrone. As the Karpins and Mr. Letelier have pointed out, 
we have a fundamental question here of the rule of law in the 
United States: What level of response is appropriate to state-spon- 
sored terrorism, and will we rely on our judicial system and have 
some faith in it to vindicate the rights of American citizens who 
suffer at the hands of state-sponsored terrorism? 

The second circuit, at the time when we sought to enforce the 
Letelier judgment, found that congressional intent was that acts of 
state-sponsored terrorism should not give rise to execution under 
the FSIA. If that was Congress’ intent in 1976—and we dispute 
some of the testimony of previous witnesses that it was—it is time 
to change that intent and the act. 

Testimony by the administration focused on the supposed effect 
of defaults. In the Letelier-Moffitt case, although a judgment was 
obtained by default, the provisions of the FSIA, which parallel 
those of the Federal Tort Claims Act, required us to engage in a 
judicial proceeding, and submit evidence to the U.S. district court 
judge that established to her satisfaction both the jurisdictional 
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basis and the existence of adequate facts to demonstrate the hiabil 
Bd — state of Chile for the wrongful acts we complained of. 

Pha fe rig vpn now takes the position that it wishes to inter- 
ie nee tir age 5 at the — level, make diplomatic deter- 
rs pte ln ppropriateness of bringing and enforcing private 

I would only offer that, in the history of our litigation, those op- 
portunities were indeed present. At the point in time when the dis- 
trict court took evidence to determine its jurisdiction, the Republic 
of Chile submitted lengthy diplomatic notes in the form of iegal 
briefs transmitted by the State Department to the district ‘court, 
and expressed its views why jurisdiction should not be asserted or 
why the judgment should not have been rendered. 

A very basic point lost in the administration's testimony is the 
fact that we sought to attach in the Letelier case, and the legisla- 
tion would permit attachment only of domestically located commer- 
cial assets. The Republic of Chile can today continue to make what- 
ever profit they wish to make by engaging in business in our coun- 
try in the face of a validly entered judicial determination that they 
are responsible for death or injury as a result of terroristic acts. 
We seek only to reach commercial assets to satisfy valid judgments 
because of state-sponsored terrorism. 

I support the proposal of Congressman Berman. If there is a 
valid purpose for the executive branch, to assert some form of dip- 
lomatic intervention in the execution process, then perhaps it 
would be appropriate to give them an opportunity to comment on 
the appropriateness of execution at the point at which it isisought. 
We would have been glad to have met with the State Department 
and discussed the appropriateness of our execution efforts. Perhaps 
if there ig a valid reason, that may be a procedure which the sub- 
committee might want to consider building into the legislation. 

To conclude my remarks, | will comment on my request to the 
Secretary of State to meet and discuss this matter with us. I read 
with interest the comments of the State Department toaay that 
there were other levels of response—extradition, a process |that has 
been exhausted in our case to no avail: diplomatic intervention, 
which we have sought and not received a response to date. » 

Our experience in this case should demonstrate graphically to 
the Congress as a whole and members of the subcommittee that 
private litigants should not be left to the caprice of the State De- 
partment to determine whether or not, through their diplomatic 
channels, through secretive discussions that may not be available 
to the litigants, some decision may be made that it is notiappropri- 
ate to seek enforcement of a judgment, in the face of a détermina- 
tion that the judgment is valid, and the foreign government is re 
sponsible for the death or injury of the terroristic act. 

I thank you for the opportunity to testify. 

Mr. Boucner. Thank you very much. 

[The statement of Mr. Buffone follows:] 
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TESTIMONY OF SAMUEL J. BUFFONE 
BEFORE THE SUBCOMMITTEE OF ADMINISTRATIVE LAW AND 


GOVERNMENTAL RELATIONS OF THE COMMITTEE 
ON THE JUDICIARY OF THE UNITED STATES HOUSE OF REPRESENTATIVES 


Regarding HR3137, Amendments to the Foreign Sovereign Immunities Act 


On September 2}, 1976 Ronni Karpen Moffitt and her husband Michael Moffitt 
were traveling to work with their satieaue) Orlando Letelier, a former Chilean 
Ambassador who had been given refuge in this country. As they entered Sheridan Circle 
@ car bomb which had been covertly placed under the driver's seat of the car was 
detonated by a radio controlled device from a trailing automobile. The explosion 
resulted in the death of Mrs. Ronni Moffitt and Orlando Letelier and severe injuries to 
Michael Moffitt, the sole survivor of the automobile. 

My collegaues and I have attempted since the assasination to obtain some form of 
justice for the Moffitt, Karpen and Letelier families. We instituted a suit against the 
Republic of Chile and others under the Foreign Sovereign Immunities Act. A judgment 
was obtained and an attempt was made to attach the domestically located assets of the 
wholly-owned Chilean state airline, Lan Chile. Our efforts were ultimately frustrated by 
a decision of the United States Court of Appeals for the Second Citcuit, Letelier v. 
Republic of Chile, 748 F.2d 790 (2nd Cir, 1984) which held that the Foreign Sovereign 
Immunities Act created a right without a remedy. Its narrow interpretation of the 
commercial activity language of §1610 of the Act along with its restrictive view of the 
ability of a tort claimant to execute upon the assets of an agency or instrumentality of a 
foreign state have led us to seek a modification of the Act. Let there be no 
misunderstanding. It is fully our intention to continue in every way possible to execute 
upon the judgment. We are hopeful that the proposed amendments of the Foreign 


Sovereign Immunities Act will assist us in this effort. 


129 


A, THE LETELIER - MOFFITT CASE 
Following ah extensive Federal investigation the United States called upon Chile 

to extradite a number of officials including General Contreras the head of the Chilean 
secret service, D.J.N.A. While Chile indicated that it had cashiered Contreras and others 
it refused to extradite the responsible officials with the sole exception of D.1.N.A. 
operative Michael Vernon Townley. Townley, a bi-lingual U.S. citizen who had lived in 
Chile since childhood admitted his role in the assassination, pleaded guilty and testified 
against some of his criminal confederates who he had helped to recruit in Chile. 
Although nine individuals were identified es directly responsible for the assassination, 
only Tonwley was ultimately convicted of any criminal offense. Following a lengthy trial 
three members of the Cuban Nationalist Movement who Townley had recruited to assist 
him in the assassination were found guilty. Their convictions, however, were reversed on 
appeal. United States v. Sampol, 636 F.2d 621 (D.C. Cir. 1980). Of the remaining five 
indicted individuals none were brought to trial. Three were Chilean nationals (hat Chile 
refused to extradite and two remain fugitives. 

™ In August of 1978 the civil action was instituted against Chile and others, alleging 
jurisdiction generally under the Foreign Sovereign Immunities Act, §§ 1602-1611] (FSIA) 
and asserting thal §1605(aX5) provided a specific ground for denying Chile immunity. 
Although Chile had co-opted the commercial activities of its airline in furtherance of the 
scheme, the claim was not solely based on those commercial activities. Chile defaulted; 
but it fully briefed the issue of sovereign immunity from suit by submission of notes 
through the diplomatic channel See Letelier v. The Republic of Chile, 488 F.Supp. 665, 
668-69 (D.D.C. 1980); Letelier v. Republic of Chile, 567 F.Supp. 1490, 1494 (S.D.N.Y. 
1983). 


After the hearing mandated by FSIA §1608(e), the District Court for the District 


of Columbia concluded that §1605(aX5) denied Chile immunity from suit in connection 
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with its tortious scheme, there being no “discretion” to commit acts of terrorism in the 
United States. Letelier, 488 F.Supp. 665, 673. 1 Jn a subesequent opinion, that court also 
noted the involvement of commercial operations in the scheme, holding that 
“fulncentradicted testimony demonstrated that facilities and personnel of LAN Chile 
Airlines, a foreign air carried owned and operated by the government of Chile were used 
py [Chilean agent] Townley in connection with the preparation and carrying out of the 
assassination of Orlando Letelier and Ronni Moffitt.” Letelier, 502 F.Supp. at 262. 

Chile took no appeal and petitioners registered their judgment (28 U.S.C. §1963) in 
the United States District Court for the Southern District of New York and sought to 
enforce it there pursuant to Rule 69, Fed. R. Civ. P., as it ineoporated a New York 
State procedure for enforcement of judgments, CPLR, §5228. Section 5228 calls for 
appointment of a receiver to collect and dispose of property interests of a judgment 
debtor, a procedure deemed suitable when such interests may be encumbered by other 
claims. See 6 Weinstein-Korn-Miller, New York Civil Practice $5228.04. Here the 
property interest sought to be attached was the ownership interest of Chile in 
commercial United States assets of its state airline operation - the very assets and 
facilities which Chile had used in implementing its wrongful scheme. 

To establish that Chile had an ownership interest in assets held in the name of its 
wholly-owned state airline, petitioners pointed out that Chile, as sole owner of the 
airline, was the indirect or “equitable” owner of its assets (e.g., Camp v. Gress, 250 U.S. 
308, 320 (1919)) and under New York law the receiver stands in the judgment debtor’s 
shoes to gain access to assets of his wholly owned subsidiary. Udel v, Udel, 82 Misc. 2d 


882, 370 N.Y.S.2d 426 (Cir. Cour 1975), Petitioners also contended that if necessary for 


1 phat view has since been endorsed by scholarly authority. See A.L.I. Restatement 
of the Law, Foreign Relations Law of the United States (revised) §445, Tent. Draft No. 5, 
April 5, 1984. 
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levy, the separate personality of the airline shoud be disregarded in application of 
principles Laid down by this Court in First National City Bank v. Banco para el Comercio 
Exterior de Cuba, (hereinafter "Bancec"), 462 U.S. 611 (1983), since there is substantial 
evidence that the Chilean government itself treated the airline as 8 mere tool both on a 
regular basis and in the very incidents which gave rise to judgment. 

In a carefully reasoned opinion, Hon. Morris M. Lasker found that there was 
"nothing logically inconsistent” in petitioners’ contention that airlines assets had been 
used in activity thal was both tortious and commercial 567 F.Supp. at 1499. Heheld 
that petitioners’ claim had indeed been sufficiently connected with Chile's commercial 
activity to be deemed based in part on those activities and therefore concluded that 
state airline assets lacked sovereign immunity. Applying the analysis of Bancec, supra, 
he held that equitable principles would require disregard of the fictional airline entity 
since Chile had abused the alleged separate existence of the entity and used airlines 
assets in furtherance of its scheme. 567 F.Supp. at 1496. He held thai, even in the 
absence of any discovery, petitioners had made “considerable” (567 F. Supp. at 1497) or 
*threshhold" (567 F. Supp. at 1496) showing, based on admissible evidence (567 D. Supp at 
1496-97) that Chile had in fact abused the airline entity, and he ruled that in seeking to 
develop the record more fully petitioners should have the benefit of discovery from Chile 
itself (567 F. Supp. at 1497), which best known the extent to which its officials abused 
normal ccrporate structures and chains of command. 2 

Thereafter petitioners sought discovery from Chile, which again defaulted. 
Pursuant to Rule 37, Fed. R. Civ. P., the District Court then imposed sanctions against 


Chile which took the form of findings of fact as to Chile's abuse of the alleged jural 


2 the affidavit which the airline offered on the point was simply bland Genial by an 
official who admitted he was nct even employed by the airline at the time in question. 
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personality of its airline. These findings, together with petitioner's prior showing, led to 
the conclusion that Chile was not entitled to have its wholly-owned airline entity treated 
as a separate jural person. No creditors of the airline entity appeared to assert prior 
claims. The court appointed judgment creditor Michael Moffitt as received for the 
United States assets of the airline. To prevent his execution of those functions, the 
Chilean authorities appealed and posted a suoersedead bond in an amount sufficient to 


pay the judgment. 


THE DECISION OF THE COURT OF APPEALS 


Describing the matter before it as a "hard™ case the Second Circuit reversed, 
holding that the exceptions to sovereign immunity from suit set forth in §1605(aX2) and 
(aX5) are "mutually exclusive". Since the District Court in the District of Columbia had 
lifted jurisdictional immunity based on its findings that the activities complained of were 
tortious and adjudicable under §1605(aX5), the Court of Appeals thought it would be 
Pinconsistent” for an enforcing court to lift execution immunity based on a finding that 
the claim was also based (in part) on commercial activity. Thus, in the Court of Appeals’ 
view, a finding of §1605(a\5) jurisdiction entails an implicit finding that a claim is not 
"encompassed" within the rubric of commercial activities, which, in turn, requires that 
all the activities upon which the claim is based should perforce be deemed 
noncommercial - even though the court which originally entered the judgment never 
reached the question whether the petitioners’ claims were partially based on commercial 
activity and, indeed, noted the involvement of airline activities in the wrong complained 
ef. 

The Court of Appeals acknowledged that the "purpose" of airline personnel in 
lending assistance was not relevant under §1603(d), but then concluded that a "political 


motivation" or “complicity” in an assassination plot would take otherwise commercial 
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activity out of the commercial domain and give it a political character. Asserting that 
petitioners had described political terrorism as the motive for the wrongful scheme, the 
court opined that the purpose of airline personnel in allowing their services to be co- 
opted by Chilean government officials was also necessarily political unless, as the court 
inconsistently suggested, the purposes were those of a "social relationship” between 
airline personnel and Chilean agents. Assuming these two alternative purposes (which 
had never been tested by discovery), the court concluded that, despite the apparent 
commercial nature of the services rendered, they could not be deemed commercial 

On the question whether Chile had any ownership interest in airline assets, the 
Court of Appeals disregarded the cases which have held that the sole owner of a 
corporation is also the equitable owner of its assets. It held that the Chilean agents' use 
of airline personnel to carry out the wrongful scheme was not the kind of abuse of the 
airline's jural identity which would justify a court's disregarding that identity as in 
Bancec. Conceding that petitioners should ordinarily be entitled to discovery to justify 
disregarding the fictional entity, the Court denied that right here because it found that 
petitioners could never overcome the essentially political (rather than commercial) 
nature of the activities of which they complained. In a footnote, the court held that 
despite Chile's refusal to make discovery as to its abuse of the airlis.e’s jural identity, it 
had been error to sanction that default with a finding that Chile committed such abuse, 
since such a finding would result in transfer of Chile’s ownership interest in airline assets 
to its creditors and would thus have an adverse impact upon the airline. According to the 
Court of Appeals, a sanction of this type could be permitted only if it were shown that 


the airline “controlled” the Chilean state. 


The court ended its discussion by explicitly finding that state-sponsored terrorism 


was not encompassed within the FSIA. 
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In other words LAN is accused of engaging in state-sponsored terrorism the 
purpose of which, are irrelevant under the FSJA, was to assassinate an 
opponent of the Chilean government. Politically motivated assassinations 
are not traditionally the function of private individuals. They can scarsely 
be considered commercial activity. Viewed in this light, Lans participation, 
if any, in the assassination is not commercial activity that falls within the 
§1610(a)(2) exception and its assets therefore are not stripped of immunity. 
748 F.2d at 797-98. 

The District Court then found that the FSIA had created a right without a 
remedy. In a concluding footnote it stated that other "tenuous" remedies were still 
possible. It eluded to diplomatic pressure by the United States upon the Chileans which 
might foree them to “an act of international good-will to honor the judgment” or 
alternatively institution of a collection action by the United States in some undefined 
form. 748 F.2d at 799 n.4. The court's concluding paragraph referred specifically to 
Congressional intent 

Congress provided for execution against property used in commercial 
activity upon which the claim is based. An act of political terrorism is not 
the kind of commiercia! activity that Congress contemplated 748 F.2d at 
799. 

The Supreme Court denied a petition for certiorari. Left with few other remedies 
we decided to pursue the suggestion in footnote 4 of the Letelier opinion and sought the 
assistance of the Department of State. On September 3, 1985 | addressed a letter to the 
Honorable George P. Shultz with a copy to Abraham Sofaer, Legal Advisor to the State 
Department. In the letter, a copy of which is attached to my testimony, the history of 
the Letelier litigation and the Second Circuit's opinion were discussed. I cited the 
administration's policy on combatting state-sponsored terrorism end sought e meeting to 
discuss efforts that might be appropriate in having the United States government assist 
in the collection of the judgment. I requested the assistance as being consistent with the 


Administration's policy on state-sponsored terrorism. To date, I have received no 


response from the State Department. 
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B. PROPOSED AMENDMENTS 

In August of 1984 the American Bar Association's House of Delegates approved 
the recommendations of its section on International Law and Practice for amendments to 
the Foreign Sovereign Immunities Act. The recommendation adopted by the House of 
Delegates listed eight principles to govern proposed amendments to the FSIA. Principle 
six provided for the revision of Section 1610 to permit execution of judgment against any 
property of a foreign state which is used or intended to de used for commercial activity 
in tne United States, 

The report of the committee addressed execution of judgment under the FSIA as 
being "unduly restrictive”. It noted the absence of any express provision for execution on 
a tort judgment under §1605(aX5) and recommended an amendment to provide for 
execution of judgment against any property of a foreign state which is used or intended 
to be used for commercial activity in the United States. The proposed amendments have 
been endorsed by the Maritime Law Association and the American Arbitration 
Association. 

On May 3, 1985 Senator Charles McC. Mathis introduced $1071 a bill to amend the 
Foreign Sovereign Immunities Act incorporating all of the ABA proposals. In his remarks 
upon introduction of the bill, Senator Mathias noted as one of the principal purposes of 
the legislation that "the FSIA gives litigants not only a right to due process, but in most 
cases a remedy as well Unfortunately, there are still some gaps”. Congressional 
Record, May 3, 1985. He went on to note that the execution provisions of the bill were 
intended to eliminate this right without a remedy problem by allowing execution ofa 
judgment against a broadened range of commercial property owned by a foreign state. 
HR3137 closely parallels the Senate bill The proposed amendments to §1610 regarding 


execution are identical 
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C. THE PROPOSED AMENDMENT TO $1610. 

HR3137 would amend §1610 of the Foreign Sovereign Immunities Act by 
eliminating the requirement of a nexus between the property sought to be executed upon 
and its use in a commercial activity upon which the ciaim is based. It would amend 
subsection (a)(2) to permit execution upon any property of a foreign state intended to be 
used for a commercial activity in the United States. This amendment would bring the 
laws of the United States more closely into conformity with execution provisions now 
permitted against U.S. owned assets by the western democracies. 

The proposal would also eliminate several anomalies created by the Second 
Circuit's opinion, First it will clarify that Congress does in fact intend for there to be a 
remedy for the significant rights granted by the tort provisions of the FSIA. Specifically 
it will send a clear message that domestic acts of state-sponsored terrorism will not be 
immune from liability. If passed no government in the future will do what the Chileans 
have done. They will not be permitted to avail themselves of the significant economic 
benefits of U.S. commerce by conducting commercial activities while exempting all of 
their commercial assets from judgment founded on an act of state-sponsored terrorism. 
Governments will be on notice that any and all commercial assets located in this country 
may be used to satisfy tort judgments. 

We sincerely hope that the instances of judgments sounding in tort brought 
directly against a state sovereign rather than one of its agencies or instrumentalities will 
indeed be rare. But the very rarity of these situations makes the legislation all the more 
important, Americans have declared war on state-sponsored terrorism. While a variety 
of appropriate responses is debated a necessary first step is subjecting governments 
found accountable for acts of state-sponsored terrorism to civil money damage remedies 
and providing an effective means for executing. 

This position ts consistent with the development of sovereign immunity law 


generally in this country. The ancient doctrine of sovereign immunity provided 
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generalized immunity from the jurisdiction of foreign courts. The doctrine was early 
recognized in this country in Supreme Court opinions which noted the absolute 
independence of sovereigns. Sovereign immunity, in its early formulations, rested on 
more than international law. The separation of powers clause of the Constitution was 
viewed as requiring that the diplomatic arm of the government in the form of the 
executive branch be given deference in cases involving foreign states. 

As our international commerce evolved and foreign governments engaged more 
and more frequently in normal commercial transactions they became increasingly 
involved in routine legal disputes. Due to their absolute immunity from jurisdiction they 
were given an unfair advantage over their non-sovereign business competitors. 

Most frequently working through government owned and controlled firms and 
instrumentalities they were free to evade their obligations under the law and seek 
diplomatic intervention. As a response the Department of State in the early 1950's began 
advocating a restrictive theory of sovereign immunity which recognized only public or 
official acts of the government and not private or commercial activities. 

In 1976, Congress codified the restrictive view in the Foreign Sovereign 
Immunities Act. The most significant advance in the FSIA was to eliminate diplomatic 
intervention and to clarify that the courts had the exclusive function of determining 
under what circumstances a foreign government would be granted immunity. 

The proposed legislation is consistent with this original legislative intent and 
merely eliminates an anomaly in the Statute. An additional component of the Statute, 
not directly addressed by the amendments, should be considered by this Committee. 
Section 1603(a) defines a foreign state as including an agency or instrumentality of the 
foreign state. Subsection (b) defines an agency or instrumentality as including separate 
corporate or juridical persons which are either an organ of the foreign state or a majority 
of whose stock is owned by the state. Accordingly, the provisions of amended $1610 


permitting execution upon the property of a foreign state located within the United 
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States and intended to be used for a commercial activity in the United States would 
include commercially owned assets of an agency or instrumentality. The proposed 
amendment to §1610(a)(3) providing that the property of an agency or instrumentality of 
a foreign state engaged in commecial activity in the United States may be used to satisfy 
a judgment which relates to a claim for which the agency or instrumentality is not 
immune should not be read as precluding this interpretation of the relationship between 
§1603 and §1610. Subsection (3) should be viewed as covering the situation where a claim 
is made directly against an agency or instrumentality. This is the type of claim that will 
most frequently arise since foreign governments routinely do business through agencies 
or instrumentalities. 11 should not deal with the rarer situation where @ judgment is 
brought directly against a foreign sovereign. 

This interpretation of the act is at odds with the Second Circuit's decision in 
Letelier. While the Court did note that normally a remand would have been in order to 
explore the relationship between Lan Chile and the Republic its opinion makes clear that 
it does not accept that such liability will be found except in the most unusual 
circumstances. This interpretation of the act is at odds with the realities of modern 
commerce involving foreign states. Foreign governments, unlike the United States, 
routinely conduct business abroad through agencies or instrumentalities. The Republic of 
Chile for example conducts little or no business in this country, other than its diplomatic 
and military affairs, directly through the state. Rather a series of state-owned shipping, 
airline, copper and commercial ventures conduct business for it. An interpretation of the 
act which permits a foreign state to evade collection of a judgment merely by 
reorganizing its activities so that they are all conducted by wholly-owned commercial 
enterprises is inconsistent with the amendment of §1610 subjecting all commercial assets 
to the reach of a judgment against the foreign state. 

The elimination of the nexus requirement as to the commercial assets of a foreign 


state will have little or no meaning if such assets are not reachable. It is our view that 
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the proposed amendments to §1610 are procedural in nature. Accordingly, they should be 
given retroactive application to permit their utilization for collection of the Moffitt- 
Letelier Judgment. Should the Committee support us in this respect it may be 
appropriate for the legislative history to specifitally note Congress’ intention on 


retroactive application. 
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*ALSO ACOATTIO NY OD 


ALSO ADMITTED IN YA September 3, 1985 
TADAOTTED Di CA 


The Honorable George P. Shultz 
Secretary of State 

United States Department of State 
2201 C Street S.W. 

Washington, D.C. 20520 


Dear Mr. Secretary Shultz: 


lam writing to you on behalf of Isabelle Letelier, the estate of Orlando Letelier, 
the estate of Ronnie Karpen Moffitt and Michael Moffitt, all of whom I represent. In 
1980 these parties obtained a judgment against the Republic of Chile and others arising 
from the assassination of Orlando Letelier and Ronnie Karpen Moffitt. See Letelier v. 
Republic of Chile, 488 F. Supp. 665 (D.C.Cir. 1980); Letelier v. Republi of Chile, 502 F. 
Supp. 259 (D.C.Cir. 1980). The fudgment against the Republic o e@ was based upon & 
wrongful scheme in which the Chilean State, by its agents, used its power as sole owner 
of the Chilean state airline, LAN-Chile, to induce airline personnel to provide 
commercial assistance to the government in its assassination scheme. 


Efforts to collect the judgment against the Republic of Chile culminated in the 
issuance of an order of receivership directed at the domestic assets of the wholly owned 


airline. See, Letelier v. Republic of Chile, 567 F. Supp. 1490; 575 F. Supp. 1217 
(S.D.N.Y. 1983). 


The order appointing a receiver was subsequently reversed by the United States 
Court of Appeals for the Second Circuit in Letelier v. Republic of Chile, 748 F.2d 790 
(2nd Cir. 1984), The Second Circuit based its ruling on its determination that the Foreign 
Sovereign Immunities Act of 1976, 28 U.S.C. $1605, provided no means for enforcement 
of a judgment entered against a foreign state pursuant to that statute. The Court found 
that Congress had intended to create a right without a remedy. The Court noted in a 
concluding footnote that "although tenuous, other remedies may still be possible.” The 
Court went on to cite possible voluntary compliance by the Republic or the intervention 
of the United States Government in efforts to satisfy the claim. 


At a recent speech before the American Bar Association Annual Convention In 
Washington, D.C. President Reagan called upon members of the Bar to assist the 
government's effort to combat state sponsored terrorism, President Reagan stated that 
terrorist kidnapping and murdering of American citizens are directly financed by state 
governments that he characterizes as a modern day version of "murder Inc,”. The 
Letelier assassination represents a determination by the Judicial Branch of the United 
States Government that the Republic of Chile engaged in state sponsored terrorism 
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resulting in the death of an American citizen, injuries to a second citizen and the 
assassination of an internationally protected person on the streets of Washington, D.C. 


On behalf of my clients I request a meeting with you to discuss what efforts mignt 
be appropriate to assisting collection of the judgment. It is our view that consistent with 
the Administration's policy on state sponsored terrorism all efforts should be made to 
enforce the judicial determination of Wiability for state sponsored terrorism with all ine 
diplomatic means available to our government. 


Samuel J. Buffone 


ec: Abraham Sofaer 
Legal Advisor 


SUB/ig 
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Mr. BoucuEr. We now will be glad to hear from the Maritime 
Law Association, Mr. Dorsey, and Mr. Donald Deming of the Asso- 
ciation of the Bar of New York City, Admiralty Committee. 


STATEMENTS OF WILLIAM R. DORSEY III, MARITIME LAW ASSO- 
CIATION, ATTORNEY AT LAW, SEMMES, BOWEN & SEMMES, 
BALTIMORE, MD, AND MacDONALD DEMING, ASSOCIATION OF 
THE BAR OF NEW YORK, ADMIRALTY COMMITTEE 


Mr. Dorsey. I am a partner in a Baltimore law firm of Semmes, 
Bowen & Semmes, and I am appearing here today on behalf of the 
Maritime Law Association of the United States in support of the 
amendments to the Foreign Sovereign Immunities Act embodied in 
H.R. 3137 and 4592. 

Mr. Feldman has covered H.R. 3137, and I would like to confine 
my remarks to H.R. 4592, which are the amendments that particu- 
larly touch and concern admiralty jurisdiction in maritime law, 
which are the particular concerns of the Maritime Law Associa- 
tion. That bill in essence provides three amendments to the For- 
eign Sovereign Immunities Act. Maybe I should take them up 
quickly in order. 

The first one is designed to change the effect of what is called a 
wrongful arrest of a state-owned vessel. Under the FSIA, to enforce 
a maritime lien, we do not now, as we do in regular admiralty 
arrest the vessel. That is prohibited by the FSIA. Instead, that act 
introduced a substitute for an in rem action under section 1605(b), 
and the difficulties, if you make a mistake and arrest a state-owned 
vessel the courts have interpreted the law to mean the penalty you 
incur is loss of your entire claim. You don’t just get assessed dam- 
ages for wrongful arrest, but you lose your entire claim. It is not 
euieye easy to determine what is and what is not a state-owned 
vessel, 

Someone who has a maritime lien may be faced with the Hob- 
son’s choice. Let me give you a specific personal example. 

I represented a client who had done some repairs on a vessel, 
and the repair bill had not been paid, and the vessel was in the 
port of Baltimore and was scheduled to leave in a short time. So 
my client wanted to arrest the ship. We looked up the name of the 
owner of the vessel in the Lloyd’s Register of Shipping, the Philip- 
pine National Shipping Lines was the name. This raised a question 
in my mind that this might be a vessel that was owned by an 
agency or instrumentality of a state, a foreign government. My 
client was not a fly-by-night small supplier, but a major U.S. corpo- 
ration with plants and facilities all over the world. 

I said they will know. I called them up and it took them 3 days 
to find out whether or not indeed this vessel was owned by a for- 
eign state. It was not. 

If we had arrested the vessel on the assumption that it was not a 
state-owned vessel, we would have lost our entire claim. If we had 
followed the procedure of the Foreign Sovereign Immunities Act, it 
was not owned by a foreign state, then we would have gone 
through the wrong procedure, and not arrested the vessel. The 


vessel would sail and our only meaningful remedy could have been 
lost forever. 
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The amendment that has been proposed is one that would substi- 
tute the draconian loss of entire claim for one of response for dam- 
ages if a state-owned vessel is arrested, when the person who ar- 
rested knew or should have known that the vessel was owned by a 
foreign sovereign, and we think this is quite sufficient a deterrent 
and should not pose any problems, particularly when procedures 
are in place for quick release of arrested vessels under the rules of 
the court. 

The second proposal, second proposed amendment in H.R. 4592 
pertaing to the interaction of the Ship Mortgage Act and the For- 
eign Sovereign Immunities Act. The Ship Mortgage Act, which is 
the act that mortgage lenders must use in order to obtain security 
for their owners, and in order to take a lien on the vessel to which 
they are making the loan, contemplates that when there is default 
and the lender goes in to enforce his lien, that he arrest the vessel 
and proceed to the sale of the vessel. That is not permitted under 
the Foreign Sovereign Immunities Act. Lenders who have loans 
outstanding on state-owned vessels, in effect, their security is sub- 
stantially jeopardized. 

The amendment that is proposed in H.R. 4592 would permit fore- 
closure of preferred mortgages on state-owned vessels under the 
Foreign Sovereign Immunities Act. 

The last amendment is a clerical, technical clarification amend- 
ment, an amendment designed to make it absolutely clear that sec- 
tion 1605(b) is indeed a substitute for the traditional admiralty 
process in rem. We have used language from the Suits in Admiral- 
ty Act in that amendment, and it is important, because there are 
certain procedures in an admiralty case that are different from the 
regular civil case. One that comes to mind is interlocutory appeal, 
which you can have as a matter of right in an admiralty case, but 
not in an in personam case. That last amendment is a clarification. 

Mr. Chairman, these proposals are quite modest, because most 
Western nations permit the arrest of vessels when state-owned ves- 
sels are used for commercial purposes. 

In the ship mortgage situation, that is a consentual type of situa- 
tion and therefore distinguishable. 

1 am happy to think that the State Department doesn’t think our 
proposals are controversial, and we hope they go forward to speedy 
adoption. 

On behalf of the Maritime Law Association, I would like to 
thank you for letting us appear and make these remarks. 

Mr. BoucHer. Thank you: 

[The statement of Mr. Dorsey follows:] 
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ONE PAGE SUMMARY OF STATEMENT OF 
THE MARITIME LAW ASSOCIATION OF THE UNITED STATES 
BEFORE THE HOUSE JUDICIARY SUBCOMMITTEE ON ADMINISTRATIVE 
LAW AND GOVERNMENTAL RELATIONS ON PRCPOSED AMENDMENTS 
TO THE FOREIGN SOVEREIGN IMMUNITIES ACT 
(H.R. 4592 and H.R. 3137) 

The Maritime Law Association supports and urges the adoption of 
H.R. 4592, those proposed amendments to the Foreign Sovereign 
Immunities Act (28 U.S.C. §§1330, 1332, 1391, 1341, 1602, 1611) that 
particularly touch and concern maritime law. 

H.R. 4592 would amend the present Foreign Sovereign Immunities 
Act in three respects: 

I. It would change the penalty for improper arrest of a vessel 
under the FSIA from total loss of the arresting party's entire claim 
to liability for damages caused by the wrongful arrest. Loss of the 
entire claim for wrongful arrest is draconian and unwarranted. Damages 
for wrongful arrest will be a sufficient deterrent and an adequate 
penalty, and comports with the purposes and intent of the FSIA. 

735 As presently drafted, the FSIA causes uncertainties with 
respect to the enforcement of the liens of preferred mortgages on 
vessels owned by foreign states. H.R. 4592 would amend the FSIA ‘to 
permit foreclosure of preferred ship mortgages on vessels owned by 
foreign states under the Ship Mortgage Act of 1920 and will elminate 
the uncertainties that presently exist. 

ahs Finally, H.R. 4592, using language similar to the Suits in 
Admiralty Act, 46 U.S.C. §§741-752, makes clear that cases brought 
under §1605(b) of the FSIA will be substitutes for in rem cases. 

The Maritime Law Association also supports H.R. 3137, the other 
amendments to the FSIA recommended and proposed by the American Bar 
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Mr. Chairman and Members of the Committee, 


My name is William R. Dorsey, JEIUMe = I am a partner in the 
Baltimore Jaw firm of Semmes, Bowen & Semmes. i appear before 
you on behalt of The Maritime Law Association of the United 
States. i am privileged to serve as a member of the Executive 
Committee of the Association, and I am also Chairman of the 
Association's Committee to Amend the Foreign Sovereign Immunities 
Act and a member of the American Bar Association's Ad Hoc 
Committee on Revision of the Foreign Sovereign Immunities Act- 

The Maritime Law Association is pleased to have this 
opportunity to present its views in support H.-R. 4592, the 
proposed amendments to the Foreign Sovereign Immunities Act (28 
U.S.C. §§1330, 1332, 1391, 1441, 1602-1611) that particularly 
touch and concern Maritime Law. 

The Maritime Law Association of the United States, founded 
in 1899, consists of over-3,300 members, most of whom are engaged 
in the practice of maritime law, with the balance of the members 
consisting of judges and professors with particular knowledge and 
interest in this field. The membership is made up of lawyers 
representing shipowners, their insurers, aS well as those 
attorneys who represent ciients who have claims against such. 
The Association's objectives are stated in its Articles of 
Association as follows: 

"Zio The objectives of the Association shall be to 

advance raforms in the law of the United States, to 

facilitate justice in its administration, to promote 
uniformity in its ensctment and intsrpretation, to 
furnish a forum for the discussion and consideration of 


problems affecting the Maritime Law and its 
administration, to participate as a constituent member 
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of the Comite Maritime International and as an 
affiliated organization of the American Bar 
Association, and to act with other associations in 
efforts to bring about a greater harmony in the 


shipping laws, regulations and practices of different 
nations.” 


Thus, the Association, based upon its stated objectives, and 
having in mind its diversified membership, is vitally interested 
in, and respectfully extends its offer of cooperation to this 
Committee with respect to, the proposed amendments to the Foreign 
Sovereign Immunities Act. 

At a meeting of the Association on November 2, 1984 a 
resolution proposed by my Committee approving and supporting all 
the amendments to the FSIA proposed by the American Bar 
Association was passed. A copy of that resolution is attached to 
this statement. Two of the bills under discussion today, H-R.- 
4592 and H.R. 3137 enbody all of the amendments recommended and 
preposed by the American Bar Association. I will confine my 
remarks to the amendments proposed by H.R. 4592 since those are 
the amendments that address the most pressing concerns of the 
maritime bar. H.R. 4592 would amend the present FSIA in three 
ways: (1) It would change the effect of an improper arrest of a 
vessel under the FSIA, (2) it would permit foreclosure of 
preferred ship mortgages in accordance with the Ship Mortgage Act 
of 1920, which at present is not possible with respect to 4 state 
owned vessel as defined in the FSIA, and (3) it would make clear 
that the nature of any action under §1605(b) of the FSIA, which 
was intended to be a substitute for maritime in rem claims, would 
proceed and be conducted as if they were in rem claims .except for 
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permitting arrest of a vessel. A discussion of each of these 
three proposals, and the reasoning behind them, follows: 
(1) Effect of Improper Arrest Under the FSIA. 

As background you should know that an important right 
under maritime law, not just in this country but in most maritime 
nations, is the enforcement of a maritime lien by an in rem 
action against a vessel or, in some instances, cargo- Certain 
events give rise to maritime liens. For instance, collisions or 
personal injuries may give rise to tort liens against a vessel. 
The furnishing of supplies or necessaries, pilotage, towage, and 
the like, also give rise to a lien under general maritime law and 
under 46 U.S.C. §971. To realize on this lien the holder must 
file suit against the vessel and cause its arrest. In most such 
instances the owner then appears to pay off the claim, or in the 
event of a dispute, posts security for the quick release of the 
vessel and defends in the vessel's name. Procedures for speedy 
release of the vessel in such cases are in place and work quite 
well in practice. This right of the lien holder to sue the 
vessel] is an important one because those supplying vessels. most 
often do so oh short notice and they are dealing with ships whose 
owners are seldom local, are often single ship corporations 
located in distant lands, and frequently here today and gone 
tomorrow. In addition, vessels are often operated by charterers 
(lessees) or various levels of sub-charterers whose precise 
identity is often unknown to the supplier and difficult to 


ascertain. Accordingly, reliance by suppliers on the credit of 
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the vessel is a significant factor, both for the protection of 
the supplier and to ensure that a vessel can get supplies to 
continue its voyage when it is far from home where its owner or 
Operator (and his credit rating) are unknown. 

With the adoption of the Foreign Sovereign Immunities Act, 
the right to commence an in rem proceeding by arrest of a vessel 
or cargo owned by a foreign state was eliminated. Instead, 
Section 1605(b) of the FSIA provides that en action to enforce a 
maritime lien against a vessel or cargo of a foreign state, which 
lien is based upon the commercial activity of that foreign state, 
is commenced by giving notics of the suit to the person having 
possession of the vessel and by giving notice to the foreign 
state as provided in Section 1608. It is clear that an action 
under Section 1605(b) was to be a substitute for the maritime in 
rem action. No arrest of the vessel was permitted, and once the 
notice prescribed was given the action was to proceed as an in 
personam action against the foreign state, but to enforce the 
maritime lien. The maritime bar understands and accepts the 
reasons and background for this provision of the FSIA. However, 
Section 1605(b)(1) goes on to provide that the notice to the one 
in 

"possession of the vessel shall not be deemed to have 

been delivered, nor may it thereafter _be delivered. if 

the vessel or cargo are arrested pursuant to process 

obtained on behalf of the party bringing suit-unless 

the party was unaware that the vossel or cargo of a 

foreign state was involved, in which event the process 

of arrest shall be deemed to constitute valid delivery 

of such notice." (Emphasis Added). 

In the case of Jet Line Services, Inc. v- M/V MARSA EL 


a 
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HARIGA, 402 F.Supp. 1165 (D.Md. 1978), the Court held that one 
who arrests a vessel owned by a foreign state, when he knew or 
should have knowh, that such vessel was owned by a foreign state, 
not only loses his in rem claim but also loses any in personam 
rights he had against the owner. In short, he loses his entire 
claim. It is the general consensus of the admiralty bar that 
this result is harsh and unwarranted. In the first instance, it 
may not be easy to determine on short notice whether a vessel is 
or is not owned by a foreign state as defined in the Foreign 
Sovereign Immunities Act. Listings in such publications as 
Lloyd's Register of Ships may or may not be clear on this point, 
and may or may not be up-to-date. Thus, the supplier of a 
vessel, who may not know the precise ownership of the vessel 
involved and simply relied on the "credit of the vessel" when he 
tendered his supplies, may be faced with a Hobson's choice if his 
claim remains unpaid. If the vessel returns to the U.S. for a 
call that may be brief and final, he must decide (often in a 
great rush) whether to arrest or not. Similarly, if a vessel 
under command of a compulsory pilot is involved in a collision 
caused by his negligence, the only meaningful claim available to 
the injured party may be an in rem claim. The offending vessel 
may be in U.S. waters only briefly following the collision, 
giving the injured party's attorney a very short time to 
determine whether the vessel is owned by a foreign state. In 
either instance if the procedure in the Foreign Sovereign 


Immunities Act is followed, and it develops that the vessel is 
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not owned by a foreign state, the injured party has failed to 
follow the required procedure for enforcement of a maritime lien 
and may have lost his only meaningful claim, his in rem claim. 
On the other hand, if he erroneously believes that the vessel is 
not owned by a foreign state and arrests, he runs the risk that 
some judge, armed with 20/20 hindsight, will declare that he 
‘should have been more cautious or knowledgeable and throw out his 
entire claim. 

It is felt that loss of an entire claim is too strong 4 
penalty for wrongful arrest. A sufficient penalty should be to 
respond in damages for any loss caused by wrongful detention of 
‘the vessel. This is particularly true when procedures for speedy 
release of an arrest vessel are readily available. 

Accordingly, H.R. 4592 would amend §1605(b) so that if a 
vessel or cargo is arrested pursuant to process obtained on 
behalf of a party who was aware or should have been aware that 
the vessel or cargo or foreign state was involved, the foreign 
state may recover any damages it sustained for detention of the 
vessel or cargo from said party. However, said service shall 
still be deemed to constitute valid delivery of notice of the 
suit within the meaning of §1605(b)(1)- 

(2) Foreclosure of Preferred Ship Mortgage. 

The substitution of an in personam remedy for the 
traditional maritime in rem remedy by §1605(b) of the FSIA, and 
elimination of the arrest of a vessel, have caused uncertainties 


with respect to the enforcement of the liens of preferred 
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mortgages on vessels owned by foreign states. The foreclosure of 
a preferred mortgsge on a vessel, including the preferred 
mortgage on a foreign ship, is governed by the Ship Mortgage Act 
of 1920, specifically, the portion of the Act found in 46 U-S.C. 
§§951-954. The Act specifically provides that, with respect to a 
valid preferred mortgage, the mortgagee has a iien on the 
mortgaged vessel in the amount of the outstanding mortgage 
indebtedness, which lien may be enforced by a suit "in rem in 
admiralty." 46 U.S.C. §951. Such a suit is, of course, 
instituted by the arrest of a vessel- The priority of the 
mortgagee'S lien is also governed by provisions of the Act, 
specifically, 46 U.S.C. §953. If the mortgagor of the vessel 
does not come forward to correct his default or otherwise provide 
security for release of the vessel promptly after arrest, the 
‘yessel is usually sold before final judgment. 46 U.S.C. §953(b). 
This is an important right because the value of the vessel will 
deteriorate sharply without an expeditious sale. Under maritime 
law, the sale of a vessel by an Admiralty Court gives good title 
against the world. 

Under the Foreign Sovereign Immunities Act, however, arrest 
of a vessel is not permitted and there is no suit in rem, only a 
suit in personam. Prejudgment attachment is provided under 
certain circumstances by §1610(d), but there is no provision for 
arrest as distinguished from attachment nor for sale of the 
vessel before judgment even after prejudgment attachment. This 


raises a number of serious problems with respect to the security 
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of a mortgage as follows: 

(a) Value of Security 

It is not clear that the sale of a vessel pursuant to an 
attachment in an in personam proceeding under the FSIA gives good 

title against the world as does an admiralty in rem sale. Under 

general principles of maritime law a sale of a vessel pursuant to 
a maritime in personam attachment, like any common law 
attachment, sells only the plaintiff's interest and does not 
extinguish all liens. It executes only the attachment lien (as 
distinguished from maritime liens) and any attachment liens 
subsequent in time. The vessel would still be subject to any 
maritime liens. This is in contrast to a sale in an in rem 
proceeding to enforce a maritime lien which results in the ship 
being sold free and clear of all liens. Obviously, the value of 
the security is considerably diminished if it cannot be sold free 
and clear of all maritime liens. 

(b) Mortgagee's Priority 

The priority of the mortgagee's status is brought into 
' question by eliminating the mortgagee's in rem remedy. Prior to 
the passage of the Ship Mortgage Act of 1920, the mortgagee had 
no maritime lien and his interest was subordinate to all maritime 
liens. The Ship Mortgage Act of 1920 changed the law to make & 
ship mortgage a maritime lien. A domestic ship mortgage enjoys 
priority over all othe> maritime liens except: (1) those which 
arose prior to the date when the ship mortgage was recorded; (2) 


liens for unpaid wages, tort claims and general average. 46 
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Unswce S95Si(ra)- If validily executed and duly registered under 
the laws of the foreign state, a foreign ship mortgage enjoys the 
same priority as a domestic mortgage, except that a foreign ship 
mortgage is subordinated to maritime liens for supplies or 
necessaries performed in the United States. 

Under the Foreign Sovereign Immunities Act, an action to 
enforce a maritime lien is deemed to be an in personam suit. 28 
U.S.C. §1605(b).* The Ship Mortgage Act expressly allows a bank 
to bring suit in personam to enforce its mortgage. 

46 U.S.C. §954 states: 

(a) Upon the default of any term or condition of a 
preferred mortgage upon a vessel, the mortgagee may, in 
addition to all other remedies granted by this chapter, 
bring suit in personam in admiralty in a District Court 
of the United States, against the mortgagor for the 
amount of the outstanding mortgage indebtedness secured 
by such vessel or any deficiency in the full payment 
thereof. 


All cases coming under this section have involved suits for 


deficiencies against a shipowner after the ship was sold at 


judicial sale. E.g., Bollinger & Boyd Barge Serv. Inc. v. 
Captain Claude Bass, 576 F.2d 595 (5th Cir. 1978). However, the 
language of §954 is clear that a bank may proceed in personam to 
recover the entire “amount of the outstanding indebtedness. 
Difficulties arise in reconciling this section with §953, 


which reads as follows: 


x The language is as follows: "Whenever notice is delivered 
under the subsection (b)(1) of the section, the maritime lian 


shall thereafter be deemed an in personam claim against the 
foreign state." 
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(db) Upon the sale of any mortgages vessel by order 

of a district court of the United States in any suit in 

rem in admiralty for the enforcement of a preferred 

mortgage lien thereof, all pre-existing claims in the 

vessel, including any possessory common-law lien of 
which a lienor is deprived under the provisions of 
section 952 of this title, shall be held terminated and 
shall thereafter. attach, in like amount and in 
accordance with their respective priorities, to the 
proceeds of the sale; except that the preferred 
mortgage lien shall have priority over ail claims 

‘ against the vessel, except (1) preferred maritime 
liens, and (2) expenses and fees allowed and costs 
taxed, by the court. (Emphasis Added). 

Section 953 implies that the mortgagee only retains his 
priority when the ship is sold after suit was brought in xem. 
Since instituting an in personam suit and having the ship sold 
pursuant to an attachment is an unusual idea, neither the case 
law nor the statute gives much guidance to reconcile the two 
provisions. 

One might argue that since §953 lists priorities and §954 
does no*+, a ship mortgage enforced in personam enjoys no special 
priority. Under this theory, a ship mortgage might be 
subordinated to all maritime liens as it was before the passage 
of the Ship Mortgage Act. One attacking the mortgage'’s priority 
would argue that Congress could have easily stated that the 
system of priorities established in §953 and other sections is 
unchanged if suit is brought under $954. 

Further, since any prejudgment attachment under §1610(d) of 
the FSIA is in connection with what is now an in personam clain, 
the argument: could be made that the mortgagee's interest would be 
subordinate to any prior attachments, as under maritime law the 
lien of any attachments (as opposed to a maritime lien executed 
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by an arrest) rank in the order in which the attachments were 
laid. 

(c) Deterioration of the Security 

Even if prejudgment attachment is permitted under the FSIA 
in connection with a ship mortgage foreclosure, there is no 
provision for an interlocutory sale of the vessel if the owner 
does not effect the release of the ship by posting security. In 
such situations the vessel, which will at this stage invariably 
be unmanned, will be subject to fast deterioration. In addition, 
the expenses of ee eaeetng and maintaining her will be costly. 
Accordingly, without the benefit of a sale prior to judgment, the 
value of the mortgagee's security is seriously eroded. 

Because of these problems the security of a ship mortgage on 
a vessel owned by what the FSIA defines as a foreign state is 
seriously clouded. It is no answer to say that the lender wiil 
have the full resources of the foreign sovereign to look to. 
This often is not the case. Emerging or third world nations 
frequently do not want the credit of their central banks put at 
risk. For ship operations they will form separate corporations 
(whose only asset will be the vessel) where the majority of the 
stock (but not necessarily all) will be owned by the foreign 
state or a political subdivision thereof. This is enough to 
qualify the entity as a foreign state under §1603 of the FSIA and 
means that the only security for the money loaned by the 
mortgagee is the vessel. Accordingly, it is essential to have 


some method for realizing, in a meaningful way, on this security 
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in the event of default, a fact that should be realized, 
accepted, and desired not only by lenders but by foreign 
government borrowers as well. Without meaningful security the 
type of mortgage loans desired by foreign states will just not be 
available. Further, the consensual nature of the preferred 
mortgage lien distinguishes it from other maritime liens and 
justifies special treatment under the Act. 

Accordingly, H.R. 4592 would amend the FSIA by adding 
Sections 1605(d) and 1610(e) so that preferred mortgages on 
vessels may be foreclosed upon in rem as maritime liens, in 
accordance with the Ship Mortgage Act of 1920. 

(3) The Nature of Any Action Under Section 1605(b). 

In light of the significant distinctions between in rem 
and in personam claims, it is important to make clear that 
Section 1605(b) cases are substitute in rem cases. As presently 
worded the FSIA provides that an action to enforce a maritime 
lien brought under Section 1605(b) shall be deemed to be “an in 
personam claim against the foreign state .. .” This may be 
confusing in light of the significant distinction between in ren 
and in personam cases. In addition, even with the unification of 
the Federal Rules there are procedural differences. For 
instance, appeals of interlocutory d@ecrees in admiralty are 
permitted as a matter of course under 28 U.S.C. §1292(a)(3), 
which is not true in civil cases unless they involve requests for 
injunctive relief. The Suits in Admiralty Act, 46 U.S.C. §§741- 


752, provides for ea form of in rem action against U.S. 
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government, while forbidding the arrest of the vessel or cargo. 
Language from this Act (46 U.S.C. §743) has been adopted in H.R. 
4592 as part of a proposed recommended amendment to Section 1605 
of the FSIA. 

Mr. Chairman, I suggest that the amendments proposed by H.R. 
4592 and supported by the Maritime Law Association are extremely 
modest in light of the fact that all of the leading western 
maritime nations permit maritime arres. of state owned vessels 
for any in rem claims, if those vessels are being used for 
commercial purposes. That is the effect of the 1926 Brussels 
Convention for Unification of Certain Rules Concerning the 
Immunity of State Owned Ships and the British State Immunity Act. 
See, e.g-., Yiannopoulos, Foreign Sovereign Immunity and the 
Arrest of State Owned Ships: The Need for an Admiralty Foreign 
Sovereign Immunity Act, 57 Tulane Law Review, 1274, 1286-1295 
(1983). Of course, the FSIA does not permit arrest of a vessel 
(as distinguished from attachment) or an in rem action under any 
circumstances, even if the ship is only being used for commercial 
purposes. The proposed amendments contsined in H.R. 4592 do not 
seek to change this except in the case of foreclosure of a 
preferred ship mortgage, a distinguishable situation because of 
the consensual nature of the transaction. The purpose of te 
- other amendments embodied in H.R. 4592 are to do away with the 
draconian consequences of an improper arrest of a state owned 
vessel and to confirm Congressional intent that actions under 


1605(b) are substitute in rem actions, analogous to cases under 
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the Suits in Admiralty Act, 46 U.S.C. §741-752. In light of this 
it is hard to see how the proposed maritime amendments could be 
controversial. 

As I indicated earlier the Maritime Law Association, by its 
resolution of November 2, 1984, has also gone on record approving 
and supporting other amendments to the FSIA proposed by the 
American Bar Association as embodied in H.R. 3137. The reasoning 
behind these other amendments is ably put forth in the statement 
of Mr. Mark Feldman, Chaisadh of the American Bar Association Ad 
Hoc Committee on Revision of the Foreign Sovereign Immunities 
Act. 

Mr. Chairman, the Maritime Law Association stands ready to 
assist you and your Committee in any way we can in working for 
the passage of H.R. 4592 and H.-R. 3137. Thank you for this 
opportunity to contribute the views of the Maritime Law 


Association on this matter. 


William R. Dorsé 
Chairman, Maritime Law 
Association Committee to 
Amend the Foreign Sovereign 
Immunities Act 
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RESOLUTION OF THE 
MARITIME LAW ASSOCIATION OF THE 
UNITED STATES ADOPTED NOVEMBER 2, 1984 


RESOLVED: That the Maritime Law Association of the 
United States, approves and supports the amendment of 
the Foreign Sovereign Immunities Act, 28 U.S.C. §§1330, 
WIS2,, Vel TIA LE O2 met Iseqey, provosed by the American 
Bar Association on August 8, 1984, and the President 
is authorized to designate a representative of the 
Association to make this Resolution known, and to 
facilitate its implementation by the appropriate commnit- 
tees of the Congress. 
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Mr. Boucuer. Mr. Deming. 

Mr. Demin. I appear, Mr. Chairman, on behalf of the Admiralty 
Committee of the Association of the Bar of the City of New York, 
which has authorized me to speak through that committee for 
them. I am a member of Mr. Dorsey’s committee and heartily en- 
dorse everything he said. 1 would like to confine my comments to 
the admiralty suggested amendments, and perhaps only add a few 
comments on what I think of as the booby trap in the present For- 
eign Sovereign Immunities Act. That act in section 1609 provides 
that there shall be no prejudgment attachment without specific 
waiver. Section 1605(b) forbids arrest for purposes of jurisdiction, 
and provides an entirely different procedure to the one that we 
were accustomed to previously. 

In the old days, you sent the marshal down to the ship, and he 
put up what is called a plaster, saying ‘““Don’t move this ship until I 
tell you you may.” Under the new act, you send the office boy with 
a copy of the complaint, a letter to the captain or whoever is in 
charge of the ship, telling him the nature of your claim, and you 
must in personam process within 10 days. 

The booby trap is based upon the court’s direct interpretation of 
the then intent of Congress, and the House report stated if, howev- 
er, the vessel or its cargo is arrested or attached, plaintiff will lose 
his in personam remedy and the foreign state will be entitled to 
immunity. Applying this in a case called Jet Lines, a famous case, 
the attorney concerned never even heard of the FSIA, and proceed- 
ed by what eventually turned out to be foreign attachment rather 
than arrest: that is, he arrested another ship of the same owner, as 
property of that owner, to obtain jurisdiction. 

The court, applying the intent of the FSIA, deprived the man’s 
clients of all of his rights. 

The only defense under the present FSIA is, I suppose you would 
call, justified ignorance. It is very hard to establish that you had no 
reason to know that this was a state-owned vessel. 

Attorneys acting for agencies of foreign governments have devel- 
oped a letter in these circumstances addressed, if you become 
aware of a claim, saying in effect: We understand that you have a 
claim against our client, the such-and-such company, and as you 
know, this company is wholly owned by a foreign government and 
therefore entitled to the benefit of the Foreign Sovereign Immuni- 
ties Act. So if you arrest or attach, we will take action to astonish 
you, and you will probably find you have lost all your rights. 

In my practice, no one ever called that one. However, it has been 
called, and the difficulty is that it is not always all that clear 
whether, indeed, what the man writing that letter says is true or 
not. You are faced with the dilemma of whether to abandon what 
may be your only basis. of. jurisdiction, our only security, or have 
your client lose all his rights. 

A couple of footnotes to this problem. A number of efforts to side- 
step the dilemma have been tried, and they have all been unsuc 
cessful. In the Americana case, discussed in my statement, an effort 
of something along the lines of the letter ! said was tried. Plaintiff 
was warned that the contention would be made that this particular 
vessel was the property of an agency of a foreign government. 
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Counsel tried to go to the court and say: ‘Well, make him prove 
it now.” 

And the court said: “I am sorry, you will have to take your 
chances, counsel, and if you are wrong, take the consequences.” 

Counsel then tried to mandamus the trial judge and the court of 
appeals refused to mandamus. In the third effort, no actual arrest 
for attachment was taken, but under the threat of attachment or 
arrest, a security letter was obtained from the English club to act 
as security for the vessel. The judge said, in his view, that was ex- 
actly the same as if the arrest had actually been made. 

A further suggestion made at a seminar of the Maritime Law As- 
sociation several years ago was the possible use of an injunction in- 
stead of attachment. This is a device that has been used in the 
English courts until recently. Attachment was not possible. You 
issued an injunction. 

The Circuit Court of Appeals for the Second Circuit in England, 
they stated to use an injunction where an attachment or arrest was 
not permitted would be a disingenuous flouting of the FSIA ban on 
prejudgment attachment of assets belonging to a foreign state. 

The result is that there really is no way of dodging the dilemma. 
In a few cases the court has held that only the in rem rights were 
lost and not the in personam. Careful reading has persuaded me 
that the issue was not really squarely confronted by counsel and 
the court, and there is no way of being certain you would not lose 
all your rights as in the Jet case. 

Furthermore, assuming only the in rem rights were lost, this 
being in a significant number of cases also fatal. For example, if 
you have a collision and the only fault is that of a conpulsory pilot, 
no in personam cause of action attaches to the owner of that vessel 
because no voluntarily assumed agent of his was at fault. 

Under the U.S. laws, the vessel, as a juristic being, is liable in 
rem. Consequently, if you don’t have an in rem right, you have no 
right. Therefore, it seems to us that H.R. 4592 is a very benevolent 
remedy for what has in practice turned out to be in many in- 
stances a great injustice, and on behalf of the Bar Association of 
the city of New York, I join all those others here who have urged 
its enactment by the committee 

Thank you 

Mr. BoucHer. Thank you 

[The statement of Mr. Deming follows:] 
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STATEMENT 
ON BEHALF OF 
THE ASSOCIATION OF THE BAR OF 
THE CITY OF NEW YORK 
BEFORE THE 
HOUSE JUDICIARY SUBCOMMITTEE ON ADMINISTRATIVE LAW 
AND GOVERNMENTAL RELATIONS 
ON 
PROPOSED AMENDMENTS TO ADMIRALTY PROVISIONS OF THE 
POREIGN SOVEREIGN IMMUNITIES ACT 


H.R. 4592 
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my name is MacDonald Deming. I appear for the Admiralty 
Committee speaking on behalf of the Association of the Bar of the 
City of New York. I am Chairman of a Sub-Committee of the 
Association's Admiralty Committee, appointed to consider the 
proposed amendments to the Foreign Sovereign Immunities Act 
(FSIA) now incorporated in HR. 4592. I am also a member of the 
Ad Hoc Committee of the Maritime Law Association of the United 
States chaired by William R. Dorsey, III. As an admixalty 
attorney I have dealt with numerous cases involving FSIA. 

The full Admiralty Committee of the City Bar Asscciation 
after discussion approved the suggested Amendments now 
incorporated in H.R. 4592, and I am authorized on behalf of the 
Association to urge their enactment. 

The FSIA made a number of beneficial changes in the previous 
pattern of claims against foreign sovereigns. It removed the 
previous procedural difficulty of obtaining jurisdiction, by 
providing in effect for long-arm service on foreign sovereigns. 
It transferred determination of claims of immunity from the State 
Department to the Courts. It provided the Courts with 
legislative standards, denying immunity when suit was based on 
commercial activity with United States contacts. And it cured 
the previous injustice of the immunity of sovereigns from 
execution on their property when scagment was obtained against 


them. 
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Since jurisdiction could now be obtained with relative ease, 
and satisfaction of a judgment by execution on property of the 
Sovereign in the United States was now possible, PSIA provided, 
along the lines of the Suits in Admiralty Act, 46 U.S.C. #741 et 
seq. reqarding suits against the United States, that arrest of 
eeate owned vessels was no longer permitted, nor was prejudgment 
attachment of other vessels of the Sovereign allowed in the 
absence of specific waiver. 

There is, however, a very dangerous beoby trap built into 
PSIA, which H.R. 4592 is designed to cure. 

Section 1609 forbids attachment before judgment and Section 
1605\b) forbids arrest. 

Arrest under the procedures before the Act was accomplished 
by sending a Marshal to the vessel to post a notice that the ship 
must not be moved without his consent. The procedure under the 
FSIA is quite different. Instead of the Marshal, the office boy 
or any other person is sent to the vessel to give a copy of the 
Summons and Complaint to the person in charge of the ship, and 
thereafter within 10 days from delivery of the notice service as 
provided elsewhere in the Act for in personam suits must be given 
to the owner. 

The booby trap, and a dangerous one, lies in the provision 
as to the results if the old procedure is used instead of the one 
provided in the Act. Section 1605(b) provides in relevant part 


"*% * * such notice shall not be deemed to have been delivered, 


nor may it thereafter be delivered, if the vessel or cargo is 
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arrested * * * unless the party was unaware that the vessel or 
cargo of a state was involved * * *", (emphasis added) 
The Rouse Committee Report on PSIA specifically states 


concerning Section 1@@5(b) (the lien section): 


"the purpose of this subsection is to permit the plaintiff to 
bring suit in the United States District Court arising out of a 
maritime lien involving a vessel or cargo of a foreign sovereign 
without arresting the vessel by instituting an in personam action 
against the foreign state in a manner analagous to bringing suit 
against the United States". After pointing out that in view of 
Section 1609 of the Bill which forbids attachment, Section 
1605(b), che lien Section, is designed to avoid arrest of vessels 
or cargoes of a foreign State to commence a suit, the Report 
refers to the service provisions of 1605(b): “a copy of the 
Summons and Complaint must be delivered to the master or other 
person having possession of the vessel or cargo, such as the 


second in command of the ship". The Report 
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then states "if, however, the vessel or its cargo is arrested 


or attached, the plaintiff will lose his in personan remedy 
and the foreign state will be entitled to immunity”. (Emphasis 
added) 

This stated intention of Congress was applied with 
disastrous effect for plaintiffs in the famous case of Jet Line 
Services Inc., v. M/V_MARSA EL HARIGA, et al, 462 F.Supp. 1165 
(1978). In that case Jet Lines filed a suit in rem against 
M/V_MARSA EL HARIGA and in personam against her owner which 
after various pleading missteps turned out to be General National 
Maritime Transportation Company (GNMTC), a corporation organized 
under the laws of the Libyan government, which after debate the 
Court found to be an “agency or instrumentality of a foreign 
state" within the definition of the Act. After institution of 
suit plaintiff arranged for attachment of the M/V ELRAKWA, 
another vessel of the same owner. The owner appeared specially 
and moved for dismissal of the suit under the Foreign Sovereign 
Immunities Act. The evidence indicated that the plaintiff was 
in fact unaware of the government ownership of the vessels. 

The Court after extended discussion of the Act and its legis- 
lative history ruled that plaintiff must be held on notice of 
the government ownership on the basis of Lloyd's Register and 
other publications; held that attachment of the vessel "was 
precisely this type of precipitous behavior which the Immunities 
Act was intended to discourage", ordered the security released 
and the complaint dismissed. 

Under this holding the results of failure to follow 


the instructions of the Act as to notice procedures and non- 


he 
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attachment of vessels are broad and calamitous. First, the case 
held that plaintiff is to be penalized by loss of not only its 
rights to enforce a lien under 1605(b) but also its loss of any 
in personam rights under other Sections of the Statute. Second, 
the case would appear to hold that the same results will follow 
from foreign attachment in defiance of Section 1605, although 
Section 1609 does not itself contain penalty language such as 
that in 1605(b). This conclusion seems to follow both from 
the facts and from the discussion in Jet Lines. The Court 
states at page.1175: 
"Mindful of the legislative history behind 

the Immunities Act stating that a plaintiff will 

lose his in personam remedy if he wrongfully 

arrests or attaches a ship belonging to a foreign 

state * * *"_" (Emphasis added) 
On the facts the suit was to recover for services alleyedly 
performed with regard to the discharge of the M/V MARSA EL 
HARIGA. The attachment which led to the loss of plaintiff's 
rights was of the M/V ELRAKWA by maritime attachment as 
property of the same owner. 

The only defense against the penalties imposed by 

the Act for failing to follow the niesoribed procedures is 
unawareness of the ownership of the vessel. Those representing 
steamship companies owned by a foreign State, when they become 
aware that a claim is being made which might lead to an arrest, 
have found it expedient to employ a warning letter along the 


following lines: 


"Dear Sir: We understand that you have a claim 


against vessel. Please be advised that 
this vessel is owned by the Company 


and this Company is owned by the foreign State. There- 
fore, within the definition of the FSIA the Company is 
an agency or instrumentality of that State and entitled 


an 
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to the benefits of the Act. In these circum- 

stances if you persist in trying to arrest this 

vessel, we will take action which will astonish 

you, and you may find that you have lost all 

your rights.” 
The purpose of such a letter is, of course, to remove the 
defense of ignorance. 

The dangers resulting from attachment contrary to the 

strictures of FSIA cannot be avoided by the device of substituting 


the obtaining of a letter of undertaking from a P&I Club to avoid 


the inconvenience of arrest. In O'Connell. Machinery Company, Inc. 
v. M/V AMERICANA and Italia de Navigacione SPA (DBA Italian Line) 


decided July 5, 1983 by District Judge Whitman Knapp in the United 
States District Court, Southern District of New York (82 Civ. 6341 
(WK)), Judge Knapp in granting a motion to dismiss the in rem 
proceeding under 1605(b) on the basis of arrest of the vessel 
stated (footnote &, page 10): ‘ 
"Plaintiff did not, strictly, arrest the 
vessel. A letter of undertaking issued by a 


P&I Club was posted by Italian Line to avoid 
the inconvenience of an arrest. We regard 
ki as 


tate a ee 
added} ti 

That case, however, provides authority for a narrower 
view of the harsh consequences of arrest than the Jet Lines case. 
Plaintiff brought an action against Italian Line and the M/V 
AMERICANA, one of its vessels, for damages alleged to have been 
suffered by a generator carried on that ship from Genoa to New 
York. On several occasions during the two weeks following filing 
of the suit, counsel for Italian Line advised plaintiff's counsel 
that Italian Line was indirectly owned by the Italian government 


and would invoke the protection of the FSIA as an “agency or 


- 
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instrumentality of a foreign state". As in the case of the 
warning letter above discussed, this action was of course taken 
as noted by the Judge “to ensure that, in the event of improper 
jurisdictional attachment, plaintiff could not defeat the penalty 
of forfeiture by claiming that it was "unaware" that the ship was, 
in fact, owned by a foreign state”. (footnote 4, page 10) Plain- 
tiff made a number of unsuccessful efforts to avoid facing the 
issues of the Jet Lines case. Plaintiff made a motion on Order 
to Show Cause seeking to compel defendant immediately to establish 
its entitlement to davoke FSIA. This motion was denied as pre- 
mature on the basis that plaintiff's counsel could not avoid the 
professional responsibility placed on them by Section 1605(b) 

"to decide whether the intended arrest was proper and then to 

face the unpleasant con: equence of dismissal should that judgment 
be prover incorrect". Plaintiff then tried for a writ of mandamus 
to the Court of Appeals and this was also denied. “Undaunted, 
Plaintiff arrested the M/V AMERICANA upon its arrival in New 

York. Before us is a motion to dismiss the in personam action 
against the vessel on grounds that it was improperly attached 

for jurisdictional puxposes”. The Court granted the motion 

to dismiss "the in personam action created by the FSIA". The 
Court, however, pointed out that the dismissal applied only 

to the action under 1605(b), as "defendant has conceded in 

oral argument that the pevarete in personam action against 

Italian Line arising out of the bill of lading contract and 

in which jurisdiction is predicated on the presence of Italian 
Line in New York, continues unaffected by this dismissal”. 

(The decision was affirmed on May 4, 1984, by the United States 
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Court of Appeals for the Second Circuit. Certiorari to the 


United States Supreme Court has been requested). 


Similarly a separate in personam cause of action was 
held to survive despite plaintiff's failure to follow the service 
of process requirements of 1605(b) by the Third Circuit Court of 
Appeals in Velidor v. L/P/G Benghazi, 653 F.2d 812 (1981). That 
case involved a suit by foreign seamen under the Seamen's Wage 
Act, 46 U.S.C. §§596-97. On arrival at a United States port, 
crewmembers demanded the ship's master pay them the amount of 
their outstanding wages to which they were entitled under that 
Act. When this was not done the seamen filed a complaint in 
admiralty against the vessel and her owner in the United States 
District Court for the District of New Jersey. The Court granted 
plaintiff's request that the vessel be seized to prevei.t it from 
leaving the port. The Court of Appeals affirming the District 
Court held: 

First, Section 1605(b) was not available to plaintiffs 
since they had not fulfilled the requirements for proper service 
of process required under that Section. They delivered a copy 
of the complaint only to the ship's master and did not fulfill 
the requirement that within 10 days of serving the master personal 
service under 1608(b) must be made. 

The Court (at page 815) echoed the doctrine of the 
Jet Lines case: 

“In furtherance of the objective to prevent 

arrests, Section 1605(b) provides that a party 
who initiates the seizure of a foreign sovereign's 
vessel will lose the right to proceed in personam, 
unless the party is unaware of the shipowner's 
identity”. 


e's: 
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It is not clear from the opinion of the Court of Appeals whether 
the defendants pressed the issue of loss of all in personam 
rights because of the arrest. Of course, in this instance the 
arrest was ordered by the District Judge. The Court discussed 
at length Congressional intent for liberal interpretation of 
the Seamen's Wage Act and held that “notwithstanding their 
failure to satisfy the service requirements of Section 1605(b), 
plaintiffs may look to the long-arm provisions of Section 
1605(a) (2) as a means of obtaining in personam jurisdiction 
over Caltram”. 

During a seminar of the MLA concerning the FSIA, the 
question was raised whether the strictures of 1605(b) might be 
avoided by the obtaining of an injunction similar to the 
so-called Mareva injunction used in the English Courts. In 
the United Kingdom it was for a long time not possible to 
obtain any form of pre-judgment attachment of a debtor's 
assets. To fill this gap some recent decisions in England 
allowed creditors an injunction in personam against the 
debtor outside the jurisdiction of the English Courts 
restraining it from disposing of its assets within the 
jurisdiction. See Mareva Compania Naviera, S.A. v. International 
Bulk Carriers Ltd., (1975) 2 Lloyd's Rep. 509 (CA); Brower, 
Bustline, and Loomis, "The Foreign Sovereign Immunities Act 
of 1976 in Practice", the American Journal of International 
Law, Volume 73, page 212. This question was resoundingly 
answered in the negative by the United States Court of Appeals 
for the Second Circuit in the Spring of 1983. S & S Machinery 
Co., v. Masinexportimport, 706 F.2d 411 (U.S.C.A. 2d, 1983). 

-9— 
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In that case Circuit Judge Timbers in affirming the District 
Court ruled that the District Court correctly refused to 
grant by injunction relief which it could not properly 
provide by attachment. In that case a Romanian foreign 
trading company delivered machine parts to a domestic 
corporation and paid for the material by irrevocable letters 
of credit issued to the Romanian bank as collection agent. 
When suit was commenced in the Supreme Court of the State of 
New York for damages for allegedly defective performance 
under the purchase agreement, plaintiff applied for an order 
of attachment authorizing levy in the United States on 
property owned by defendant and the Romanian bank. The 
State Court granted this order of attachment and levy was duly 
made by the Sheriff. After considerable motion practice 
including removal to the Federal Court, the Dis*rict Court 
filed an order vacating the order of attachment and dissolving 
the injunction against negotiation of the letters of credit. 
The Court of Appeals for the Second Circuit affirmec. After 
holding that defendant was entitled to the benefits of FSIA, 
the Court held that the District Court correctly dissolved 
the injunction which enjoined negotiating letters of credit: 
"The short answer to S & S‘ argument that 

the district court should have continued the 

injunction is that such a measure could only 

have resulted in the disingenuous flouting of 

the FSIA ban on prejudgment attachment of 

assets belonging to a ‘foreign state’. Once 

the district court held - correctly so in our 

opinion - that the Romanian Bank and Masin 

were protected from prejudgment attachment by 

the FSIA, the court properly refused to sanction 

any other means to effect the same result. The 


FSIA would become meaningless if courts could 
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eviscerate its protections merely by denominating 
their restraints as injunctions against the nego- 
tiation or use of property rather than as attach- 
ments of that property. 

We hold that courts in this context may not 
grant, by injunction, relief which they may not 
provide by attachment. The injunction was 
properly dissolved”. 

The maritime bar has generally reached the conclusion 
that loss of an entire claim - or even of the entire in rem 
remedy - is too severe a penaity for arrest - or a fortiori 
attachment - in violation of FSIA. See Report of the Ad Hoc 
Committee on Revision of the Foreign Sovereign Immunities Act, 
in the proceedings of the MLA at its Spring meeting, May 6, 
1983, Document No. 647, page 7677. 

Even under the line of anthority wh.ch appears to 
hold that an illegal arrest results only in loss of the right 
to proceed under Section 1605(b), leaving available a suit 
in personam under other Sections, the resuits could be serious, 
since jurisdiction under the other Sections of the Act: require 
United States contacts, Tius, for example, if collision is 
caused solely by negligence of a compulsory pilot, the only 
remedy under United States law is in rem against the offending 
vessel. It should be sufficient to provide a remedy for damages 
proved to result from the wrongful detention. This would be a 
substantial addition to existing United States law as to wrongful 
arrest, under which to establish liability on this ground it is 
normally necessary to prove malice or bad faith. 


Ocean Ship 
Supply v. M/V_ LEAH, 729 F.2d 971 (U.S.C.A. 4, 1984). 


MORTGAGE PROBLEMS 


FSIA has also raised a number of serious questions in 
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connection with enforcement of liens of preferred mortgages on 
vessles owned by foreign States. These questions result from 
elimination of the arrest of vessels; absence of nrovision for 
pre-judgment sale to preserve a wasting asset; and substitution 
of an in personam for an in rem remedy. 

Under the Ship Mortgage Act of 1920, 46 U.S.C. §§951-954, a 
mortgagee under a valid preferred mortgage has a lien on the 
mortgaged vessel, enforceable by suit in rem in admiralty. The 
lien is entitled to a high priority; and the ship may be sold 
prior to judgment to avoid deterioration in value. Such a sale 
gives good title against the world. 

Under PSIA these valuable rights are at the least 
endangered. The value of the security is brought into question, 
since it may deteriorate in the absence of expeditious judicious 
sale; since it is arguable that a ship mortaage enforced in 
personam enjoys no special priority: and since a sale under the 
PSIA may ei: give qood title against the world, free of liens, as 


does an admiralty in rem sale. 


Summary and Recommendation 
H.R. 4592 is designed to cure the problems in FSIA above 
discussed. It would facilitate the preservation of maritime 
liens, including mortgage liens, by amending Section 1605(b) to 
provide that suits under that Section shall proceed according to 
in rem principles. It would provide for effective foreclosure of 


mortgage of ships, and for preservation of the security by 
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judicial sale. And it would avoid the injustice of loss of all 
merits rights, in rem and in personam, because cf a procedural 
error of arrest or attachment, and wouid provide the more 
reasonable remedy of payment of any damages which a Sove eign 
could prove resulted from 4 wrongful arrest or attachment. 

On behalf of the Association of the Bar of the City of New 


York, its Admiralty Committee urges enactment of the mcdest, 


reasonable and necessary reforms embodied in H.R. 4592. 


we, submi d, 


MACDONALD nell 
Chairman, Sub- me dd 
concerning Proposed Amendments 
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aise 


177 


Mr. Boucuer. Botn of the witnesses have helped the subcommict- 
tee through your testimony here today. I have just a few questions. 
I notice that in the statement of Mr Dorsey reference was made to 
the 1926 Brussels Convention. Is the United States a party to that 
Convention? 

Mr. Dorsey. No. 

Mr. Boucuer. What is the effect of that Convention, or what re- 
lationship does it bear to the FSIA? 

Mr. Dorsey. I alluded to the fact that many Western nations 
permit the arrest of vessels, when vessels are used for commercial 
purposes. That Convention permits that. Indeed, the British have a 
state immunity act which also permits arrest of vessels to enforce 
liens when they are used for commercial purposes. Tne Canadian 
State Immunity Act provides the same thing. My point is that our 
Foreign Sovereign Immunities Act doesn’t permit that. It provides 
a substitute form of action section 1695(b), a substitute for the 
arrest of a vessel for enforcement of a maritime lien. 

I raised that 1926 Convention and refer to the British State Im- 
munity Act by way of comparison to show that our proposals in 
this regard are quite modest, and that we are not seeking to arrest 
vessels even when used for commercial purposes except in a situa- 
tion of foreclosure of a Ship Mortgage Act, Mr. Chairman. 

Mr. Boucuer. Thank you. 

The new subsection (d) would add to section 1605 of title 28, a 
provision that would deny immunity to a foreign state in actions to 
foreclose a preferred mortgage under the Ship Mortgage Act? 

Mr. Dorsey. That is right. 

Mr. Boucuer. Preferred mortgage is a term of art. What would 
be embraced within that term? 

Mr. Dorsey. Yes. When we were dealing with a foreign-flag 
vessel, as we would be with a state-owned vessel, any mortgage 
that is valid under the laws of the state of the flag would be ac- 
corded preferred mortgage status under our Ship Mortgage Act of 
1920, and it could be enforced and foreclosed upon in this country. 

I will give you a recent example. Hellenic Lines, a Greek flag, 
there were many, 1920 in the fleet owned by Hellenic Lines, and 
the mortgages were Greek mortgages. But when they wouldn't 
belly up, a number of the Hellenic Line ships were in this country 
and foreclosure proceedings—the banks, by the way, that heid the 
mortgages were headed, four banks led by Mortgage Guarantor in 
New York, American interests that had the mortgages on those 
vessels and a number of the ships were in U.S. ports when the com- 
pany went bankrupt, and those mortgages were foreclosed on 
under the Ship Mortgage Act and were accorded the preferred 
status that a mortgage is given by the Ship Mortgage Act, a slight 
difference for U.S.-preferred mortgage and a foreign-preferred 
mo e. 

Be = that act of 1920, a mortgage, strangely enough, on a vessel 
was not a maritime lien. 

One of the anomalies of maritime law that was changed by the 
act of 1920, lenders who lent money on the security of vessels 
would have a meaningful lien. 

Mr. Boucuer. Thank you very much. Gentlemen, we appreciate 
your being with us today. 
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Mr. GLICKMAN. Sorry about the musical chairs here today. We 
are very fortunate to not have any floor votes. 

We have three final witnesses, and I would like all three to com- 
ment, even though the last one is not related to the first two, and 
we have a panel on arbitral awards, Mr. Cecil Olmstead, Mr. 
Monroe Leigh, and Mr. Manuel Angulo from New York. Mr. Olm- 
stead—who is a good friend of Congressman Fish—please proceed. 


STATEMENT OF CECIL J. OLMSTEAD, NATIONAL FOREIGN TRADE 
COUNCIL, ATTORNEY AT LAW, WASHINGTON, DC, ACCOMPA- 
NIED BY STEPHEN RAMSEY, ATTORNEY AT LAW; MONROE 
LEIGH, ATTORNEY AT LAW, STEPTOE & JOHNSON, RULE OF 
LAW COMMITTEE, WASHINGTON, DC, AND MANUEL R. ANGULO, 
PARTNER, CURTIS, MALLETT-PROVOST, COLT & MOSLE, NEW 
YORK . 


Mr. Oxtmsreap. Congressman Fish is a very long standing and 
very dear friend of mine. I appreciate his interest in the matters 
before us today. 

I have Mr. Steve Ramsey, also a Washington attorney, who has 
worked with me on our statement and in preparation for this hear- 
ing is accompanying me today. We are here on behalf of the Na- 
tional Foreign Trade Council, an association of more than 550 
firms engaged in all aspects of international trade and investment. 
Agreed and certain procedures including arbitration for the resolu- 
tion of disputes arising from such trade and investment transac- 
tions are of vital concern to these firms. Equally important are as- 
sured procedures to enforce arbitral awards or other decisions re- 
solving disputes. 

My remarks this afternoon are directed toward providing greater 
assurance that foreign arbitral awards rendered under agreed pro- 
cedures between a private person, in th2 usual case a private inves- 
tor in a foreign country and the host government or its entity—will 
be enforced. H.R. 3106, to which we limit our remarks, is designed 
to provide that assurance. 

Several years ago, I spoke on the attempted enforcement of for- 
eign arbitral awards, and I recalled Joseph Heller’s classic catch- 
22, which you may recall involved a member of the U.S. Air Force 
in Italy during World War II. Every time he would be prepared to 
wind up his tour of duty and return to the United States, there 
would be some reason why he couldn’t, so hence the name catch-22, 
which has caught on. You think you have achieved the result and 
suddenly there is some obstacle that comes up. 

The same is true with agreements to arbitrate between private 
parties and foreign governments. When the time comes to enforce 
that award, one may find a catch-22-—an act of state doctrine in 
some cases, attempts to use the sovereign immunity doctrine in 
other cases, to frustrate the award that has been made pursuant to 
the agreement between the parties. 

The New York Convention on Recognition and Enforcement of 
Foreign Arbitral Awards, to which the United States along with 
more than 50 other States is party, obligates the parties to enforce 
awards rendered in the territory of another party State. 
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Chapter 2 of title 9 of the United States Code was enacted to give 
effect to the New York Convention. Section 207 of that chapter pro- 
vided that New York Convention awards are to be confirmed in ac- 
cordance with that Convention. 

Many USS. private investors in foreign countries have negotiated 
arbitration clauses with host countries and consider these a key 
element in the investment arrangement. Recently, some govern- 
ments have refused to perform according to their agreements and 
even after an arbitral award has been made against them have re- 
fused to satisfy it—again in violation of their agreement and, 
indeed, in violation of general international law. 

_ When actions have been brought to enforce New York Conven- 
tion awards in U.S. courts, some governments have challenged en- 
forcement on grounds of the act of State doctrine or sovereign im- 
munity. Judicial decisions giving effect to these challenges are in- 
consistent with chapter 2 of title 9, the New York Convention and 
principles of general international law. 

Although several recent court decisions discussed in the full text 
of our remarks have introduced doubt as to the applicability or not 
of the doctrine of sovereign immunity as a defense to the enforce- 
ment of an arbitral award, the greatest uncertainty as to such en- 
forcement was occasioned by the recent case of Libyan American 
Oil Co. v. Socialist People's Libyan Arab Jamahirye. There an 
American company was expropriated without compensation by the 
Quadhafi regime in violation of its concession agreement with the 
Libyan government. 

The U.S. company, LIAMCO, in accordance with the concession 
agreement, initiated arbitration proceedings in Switzerland, a New 
York Convention state, against Libya. An arbitration award was 
made in favor of LIAMCO, which it sought to enforce here in the 
Federal district court. While the court properly refused to apply 
the doctrine of sovereign immunity to deny enforcement of the 
award, nonetheless, it denied enforcement on the ground of the act 
of state doctrine. 

On appeal, the Departments of State and Justice filed amici 
briefs urging reversal. However, prior to decision on appeal, the 
parties settled. Although the district court decision was vacated, 
the order of the Court of Appeals failed to address the issues in the 
case. Thus, parties may continue to attempt to use the act of State 
doctrine as a means to frustrate enforcement of New York Conven- 
tion awards. mee 

H.R. 3106 would make it clear that this specious doctrine is not 
to be employed to frustrate legitimate expectations of parties to ar- 
bitral agreements and becloud U.S. implementation of the New 
York Convention on Enforcement of Arbitral Awards. This amend- 
ment which is best viewed as technical and clarifying, is fully con- 
sistent with customary international law as expressed by the 
American Law Institute’s Revised Restatement of the Foreign Rela- 
tions Law of the United States, just approved here in Washington 
last week by unanimous vote of the institute. 

That restatement provides that an agreement to arbitrate is a 
waiver of immunity by a State both to the arbitration and to en- 
forcement of the award. And that restatement does not recognize 


180 


the use of the act of State doctrine to prevent enforcement of a for- 
eign arbitral award. 

In closing, Mr. Chairman, I urge adoption of H.R. 3106 as a 
means of providing certainty where certainty is needed and justi- 
fied. Mr. Ramsey and I would be pleased to try to respond to any 
questions. Thank you for your patience. 

[The statement of Mr. Olmstead follows:] 
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Mr. Chairman and members of the Committee, thank you 
for the opportunity to testify before you on H.R. 3106. My 
name is Cecil Olmstead and I am an attorney in Washington, 

D.C. I am appearing today on behalf of the National Foreign 
Trade Council. The National Foreign Trade Council, an associa- 
tion of over 550 firms engaged in all important aspects of 
international trade and investment, welcomes this opportunity 
to have its views presented on H.R. 3106. 

As I mentioned, I am limiting my testimony to H.R. 
3106, which would amend title 9 of the U.S. Code to prohibit 
the application of the act of state doctrine or the sovereign 
immunity principle to defeat the enforcement of arbitral awards 
rendered under the New York Conventicn on the Enforcement of 
Foreign Arbitral Awards to which the United States is a 
party. Generally, this Convention assures enforcement of 
awards made in other states party to the Convention. H.R. 


3137, om which this Committee is also hearing testimony today, 
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is a much broader bill. I wish to emphasize at the outset that 
these two bills are not dependent upon one another. Thus, the 
Committee should consider the merits of each bill separately. 
The National Foreign Trade Council believes that era lcamittes 
should move forward with H.R. 3106, which may be viewed simpiy 
as a clarification of Title 9. 

I would like to begin by focusing my testimony today 
on the reasons that this bill is necessary. After my prepared 
remarks, I will be glad to answer your questions regarding 
H.R. 3106. 

Binding agreements to arbitrate future disputes 
‘pefore an impartial tribunal are important parts of many inter- 
national contracts. Without A wast lentes agreement, many 
U.S. persons are unwilling to put their assets or contractual 
pignte at risk if the foreign courts of the host state or 
contracting state would be the only forum available to resolve 
disputes between the parties, particularly when the state 
itself is party to the transaction. Therefore, enforceable 
arbitration agreements eliminate a major barrier to interna- 
tional investment and trade and thus promote U.S. private 
investment abroad and exports. In view of the current debt 
problems of many LDCs, our policy-makers are emphasizing the 
importance of such investment in developing countries. 

Despite their prior agreement to arbitrate disputes 
with U.S. private investors, some foreign governments have 


chailenged actions to enforce the resultant arbitration award 
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in U.S. courts on act of state and/or foreign sovereign immun- 
ity grounds. These challenges often undermine the reasonable 
expectations of the U.S. party who contracts with the definite 
understanding that disputes would be settled by an impartial 
arbitration and such awards enforced if not voluntarily 
accepted. Such challenges also impair the usefulness of 
arbitration agreements as tools to reduce the uncertainties 
inherent in compliance with investment agreements and other 
comtracts with foreign governments. Before examining how 
H.R. 3106 would eliminate these challenges, it may be useful to 
refresh your recollection as to the uncertainties in aspects of 
current U.S. law and the bases for these challenges. 
The-Foreign Sovereign Immunities Act provides that 
U.S. courts may exercise jurisdiction over a foreign state 
under certain circumstances. In addition that Act provides for 
enforcement of judgments against a foreign state's commercial 
assets provided that at least one of several conditions is 
satisfied. One such condition authorizing execution against 
commercial assets is that the foreign state has waived, either 
explicitly or implicitly, its immunity from execution of judg- 
ments. The Act does not define implied waiver. As to juris- 
dictional immunity, however, the legislative history clearly 
states that a waiver should be implied in cases in which “a 
foreign state has agreed to arbitration in another country or 
where a foreign state has agreed that the law of a particular 
country should govern a contract.” H.R. Rep. No. 94-1487, 94th 


Cong., 2d Sess. 18 (1976); S. Rep. No. 94-1310, 94th Cong., 2d 
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Sess. 18 (1976) (identical language to House Report). H.-R. 
3106 draws upon that same reasoning by providing that the 
agreement to arbitrate implies a waiver by a State or its 
agency to’ the enforcement of an ensuing award. 

Most courts that have addressed this question have 
followed the indications of congressional intent contained in 
the earlier legislative history. See, e.g., Ipitrade init ei. 
Nigeria, 465 F. Supp. 824 (D.D.C. 1978) (enforcement of foreign 
arbitral award). However, a few courts have refused to 
conclude that an arbitral agreement is an implied waiver of 
immunity. See Ohntrup v. Firearms Center Inc., 516 F. Supp. 
“1281 (E.D. Pa. 1981) (suit on merits of dispute). One court 
surprisingly found that "Congressional history cited by the 
plaintiff is not dispositive of this issue, indeed, it is at 
most ambiguous." Verlinden B.V. v- Central Bank of Nigeria, 
488 F. Supp. 1284 (S.D.N-Y. 1980), aff'd on other grounds, 647 
F.2d 320 (24 Cir. 1981), rev'd, 461 U.S. 480 (1983) (suit on 
merits of dispute). These decisions seem to be clearly at odds 
with congressional intent. However, one may argue that these 
cases are distinguishable from cases enforcing arbitral awards 
since they involved claims that an arbitral agreement by impli- 
cation waived immunity for a suit on the merits of a dispute. 
Nevertheless, these cases have cast doubt on the application of 
the principle of sovereign immunity in suits to enforce foreign 
arbitral awards. Therefore, it is important that Congress 
ensure that its previously stated position on implied waivers, 


at least as to enforcement of arbitral awards, be enacted into 
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law to ensure that courts do not follow misguided decisions as 
precedents in the future. 

I should also note that the provisions of H.R. 3106 
on sovereign immunity are clearly consistent with international 
law. The Revised Restatement of Foreign Relations Law, which 
was approved by the American Law Institute just last week, 
provides in Section 456 that "[ujnder international law... 
an agreement to arbitrate is a waiver of immunity from juris- 
diction in. . . an action to enforce an arbitral award ren- 
dered pursuant to the agreement." 

Foreign states also have invoked the act of state 
doctrine to challenge the enforcement of foreign arbitral 
awards in U.S. courts. The act of state doctrine provides that 
subject to a controlling act of Congress and in the absence of 
a treaty or other unambiguous agreement, courts in the United 
States will generally refrain from examining the validity of 
the acts of a foreign state taken within its own territory and 
applicable only within that territory. See Banco Nacional de 
Cuba _v. Sabbatino, 376 U.S. 398 (1964). 

In a 1980 decision of the U.S. District Court for the 
District of Columbia, the court surprisingly invoked the act of 
state doctrine as a ground to refuse enforcement of an arbitral 


award rendered in a N.Y. Convention state. Libya American oil 


Company v. Socialist People's Libyan Arab Jamahirya, 462 
F. Supp. 1175 (1980). Briefly, that case relates back to 1955, 
when LIAMCO -- the Libyan American Oil Company, a subsidiary of 


an American Company -- an¢ the Libyan Government entered into a 
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concession contract providing LIAMCO with petroleum exploration 
and production rights. In 1971, the Libyan Government expro- 
priated 51 percent of LIAMCO's concessions and refused tc 
provide compensation in clear violation of the agreement and 
international law. LIAMCO therefore initiated the arbitration 
proceedings pursuant to its concession agreement with the 
Libyan government. When Libya failed to appoint an arbitrator, 
the President of the International Court of Justice appointed a 
neutral arbitrator as required in the concession agreement who 
awarded LIAMCO approximately $80 million following arbitral 
proceedings held in Switzerland, a New York Convention state. 

LIAMCO then sought to enforce this award in a U.S. 
court. The court properly held that Libya could not invoke 
sovereign immunity to defeat enforcement of the arbitral 
award. However, the court went on to hold toat the act of 
state doctrine precluded judicial enforcement of the arbitral 
award even though the award qualified for enforcement under the 
New York Convention. The court reasoned that a nationalization 
by a foreign sovereign was a "classic example of an act of 
state" and concluded that the act of state doctrine would have 
precluded the court as an original matter from compelling the 
parties to arbitrate the issues presented. The court therefore 
refused to enforce the award. 

LIAMCO appealed and the Departments of State and 
Justice filed amicus briefs urging the court of appeals to 


reverse the lower court's decision. I should note that other 
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organizations, such as the National Foreign Trade Council, for 
whom I am appearing today, that are interested in foreign trade 
and investment also submitted briefs amici arguing for reversal 
of the lower court's decision. Before the court could decide 
the appeal, the parties settled their dispute. The court of 
appeals thereafter simply vacated the lower court's judgment 
but did not address the issues raised in the lower court's 
opinion. 684 F.2d 1032 (D.C. Cir. 1981). Thus, the issue cf 
whether the act of state doctrine may be invoked to prohibit 
enforcement of New York Convention arbitral awards is still 
clouded by the district court's opinion. 

There are several grounds on which to challenge the 
district court's opinion in LIAMCO. First, the decision is 
inconsistent with the provisions of the New York Convention on 
the Recognition and Enforcement of Foreign Arbitral Awards and 
with U.S. statutory law which implements the Convention. 
Section 207 of Title 9 of the U.S. Code provides that "the 
court shall confirm the award [falling under the New York 
Convention] unless it finds one of the grounds for refusal or 
deferral of recognition or enforcement of the award specified 
in the said convention." 9 U.S.C. § 207 (1982). The grounds 
that permit a U.S. court to refuse to enforce an arbitral award 
are very limited. Indeed, since the purpose of the Convention 
is to facilitate the prompt enforcement of arbitral awards, the 
court enforcing the award is not permitted to review the merits 


of the underlying claim. 
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The LIAMCO court improperly relied on the exception 
in subsection 2(a) of Article V of the Convention which pro- 
vides that enforcement of an award may be refused if "the 
subject matter of the difference is not capable of settlement 
by arbitration under the law" of the country in which 
enforcement is sought. The court reasoned that it could not 
have compelled the parties to arbitrate this dispute because of 
the act of state doctrine and that therefore the “subject 
matter” was not capable of settlement in the United States. 
However, this defense is concerned with the arbitrability of 
the subject matter of the dispute rather than with the presence 
of a governmental party or with powers of a court to order the 
parties to arbitrate. The arbitrability of the subject matter 
must be determined without regard to whether the parties are 
states or individuals or business corporations. 

Moreover, the ac\ of state doctrine does not apply to 
decisions to enforce arbitral awards. First, since the enforc- 
ing court is not permitted to review the merits of the under- 
lying dispute, it is clear that the court should enforce the 
award without examining the governmental acts of the foreign 
sovereign. In addition, invocation of the act of state doc- 
trine to prohibit enforcement of an arbitral award rendered 
outside the territory of the foreign state would recognize the 
extraterritorial effect of that act of state -- in clear viola- 
tion of the territorial limitations of the act of state doc- 
trine. Third, the New York Convention is an unambiguous treaty 


providing for the enforcement of arbitral. awards, so the act of 
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State doctrine is not applicable by its own terms. The Supreme 
Court in defining the applicability of the act of state doc- 
trine made a clear exception where there is a controlling 
treaty. Banco Nacional de Cuba v. Sabbutino, 376 U.S. 398 
(1964). Fourth, the sections of Title 9 that implement the New 
York Convention constitute a second exception to the applica- 
tion of the act of state doctrine since Title 9 is a con- 
trolling act of Congress modifying the application of the act 
of state doctrine. Any other concluSion would make an arbitral 
agreement with a foreign state worthless and would deny an 
agreed remedy for the state's contractual violation or 
expropriation. Finally, the Revised Restatement of U.S. 
Foreign Relations Law does not recognize the possibility that 
the act of state doctrine could be used to prevent enforcement 
of a foreign arbitral award. See Revised Restatement of 
Poreign Relations Law of the United States § 469. 

Although the LIAMCO opinion provides ammunition for 
the fire of foreign sovereigns utiemoting to avoid enforcement 
of arbitral awards, we are unaware of any court -- other than 
that in the LIAMCO case -- that has refused to enforce an 
arbitral award on the same grounds. 

As this review has demonstrated, there are substan- 
tial ocounds on which to challenge the invocation of the act of 
state doctrine and of the sovereign immunity principle to 
frustrate enforcement of arbitral awards. Nevertheless, as I 
have noted, several courts have questioned the application of 


these principles to arbitral awards and have thus raised doubts 


190 


about the enforcement of arbitral awards in U.S. courts. The 
confidence of U.S. persons in the enforcement of arbitral 
awards therefore has been damaged. Congress should remove the 
doubts raised by these courts and establish clearly that the 
enforcement of foreign arbitral awards cannot be thwarted by 
the act of state doctrine or the principle of sovereign 
immunity. 

H.R. 3106 is a short and succinct bill that would 
accomplish these goals ~- and thereby encourage foreign 
investment and trade -- in a manner consistent with prevailing 
rules of U.S. and international law. It amends the portion of 
‘title 9 that requires enforcement of foreign arbitral awards by 
removing the sovereign immunity and act of state doctrines as 
defenses in any action to enforce an arbitral award coveredé by 
the New York Convention. There are well over 50 party states 
to the New York Convention. Moreover, the Convention applies 
to all arbitrations, cegardless of whether the parties to the 
arbitration are signatories to the Convention, that occur 
within states that are parties to the New York Convention. 
Most international arbitrations occur in states, such as the 
United States, the United Kingdom, France or Switzerland, that 
have ratified the New York Convention. Therefore, H-R. 3106 
would remove those defenses to the enforcement of arbitral 
awards in most cases in the United States and would thus 
encourage foreign trade and investment. Moreover, sound policy 
favors the enforcement of arbitral decisions fairly made in 


accordance with the agreement of the parties. 
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One possible uncertainty with the current draft of 


H.R. 3106 is whether it would permit the enforcement of a 


foreign arbitral award against diplomatic or militacy property 


of the foreign state. We would have no objection to amending 


the bill so that it is clear that awards may be enforced only 
against the commercial assets of the foreign state. If this 
seems cesirable we would be pleased to work with your staff 
members to draft language to implement this clarification. 

We believe that H.R. 3106 is a limited and 
noncontroversial bill consistent with general international law 
that merely clarifies U.S. law on a single but important aspect 
of our commitment to the New York Convention. The National 
Foreign Trade Council urges prompt action by the Congress to 


enact H.R. 3106. 
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Mr. GLIcKMAN. Mr. Leigh. 

Mr. LeicH. Thank you very much, Mr. Chairman. 

1 am a Washington lawyer and practice with the firm of Steptoe 
& Johnson. I am accompanied by Mr. Wolfram Anders, a member 
of the New York Bar. I am appea-ing today on behalf of the Rule 
of Law Committee, which strongly favors passage and adoption of 
H.R. 3106. 

The Rule of Law Committee, which was originally organized in 
1964, is primarily concerned with the international legal interests 
of American multinational companies. In 1964 and 1965, it support- 
ed the second Hickenlooper amendment which was intended to 
limit the use of the act of state doctrine. In 1976, it supported the 
enactment of the Foreign Sovereign Immunities Act. As in the 
present case, it actively seeks to strengthen the application of ac- 
knowledged !egal principles to issues of international trade and in- 
vestment. 

I would like to emphasize at the outset that I am limiting my 
testimony to H.R. 3106 only. H.R. 3187, which you are also consid- 
ering today, has a much broader scope and deals with a number of 
sovereign immunity issues that H.R. 3106 does not atternpt to ad- 
dress. The third bill you are considering today, H.R. 4842, is func- 
tionally identical to H.R. 3106. 

As an aspect of protecting U.S. investments abroad, the Rule of 
Law Committee is gravely concerned with the fair adjudication of 
commercial disputes that arise between private American investors 
and foreign governments. In many cases, international arbitration 
provides the best means of assuring that such disputes will be set- 
tled with objectivity and fairness to the investor. As a consequence, 
American investors frequently insist that arbitration clauses be in- 
cluded in their contracts with foreign governments. 

The United Nations Convention on the Recognition and Enforce- 
ment of Foreign Arbitral Awards, the so-called New York Conven- 
tion, was concluded in 1958 for the specific purpose of assuring that 
awards rendered by means of international arbitration could be en- 
forced in states party to the convention. As you know, the United 
States became a party to the convention in 1970, and our accession 
is implemented in title 9 of the United States Code. That statute, 
like the convention itself, is intended to guarantee the parties to an 
arbitration that a duly rendered award can be enforced against the 
losing party. ; 

Unfortunately, certain recent decisions by U.S. courts have 
raised troubling and unnecessary uncertainties concerning the ap- 
plication of the statute and the convention. In these cases, the en- 
forcement of valid awards against foreign governments has been 
denied on the ground that such enforcement would conflict with 
the doctrines of sovereign immunity and/or act of state. 

H.R. 3106 takes a direct approach to preventing such unintended 
results. It clarifies the statute in question by expressly providing 
that an agreement to arbitrate a dispute will constitute cunsent to 
the enforcement of any subsequent award, and that neither the act 
of state doctrine nor the foreign sovereign immunity doctrine may 
serve as a ground for refusing to enforce an award against a for- 
eign government or its instrumentality. 
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gout pray te eg aes to cure is well illustrated by a 
t ‘ yan government and the Libyan 
American Oil Co., known as LIAMCO. In my prepared statement I 
give the history of the LIAMCO case, in which I appeared several 
years ago in an amicus role. Here, I will describe the activities that 
eccurred after the initial lower court’s decision in which enforce- 
ment of the foreign arbitral award was refused on grounds of the 
act of state doctrine. 

Both parties appealed the district court’s decision. Libya sought 
reversal on the sovereign immunity question, and LIAMCO argued 
that the court’s reliance on the act of state doctrine was misplaced. 
In essence, LIAMCO contended that by enforcing the award the 
court would not be sitting in judgment on Libya's political decision 
to nationalize LIAMCO’'s concessions. Rather, the court would 
merely be giving substantive effect to the results of an impartial 
arbitration that Libya had agreed to in advance. Moreover, 
LIAMCO pointed out that under the New York Convention, it was 
not the court's function to second-guess an arbitral award the va- 
lidity of which was not in dispute. Indeed, the very purpose of the 
New York Convention was, and is, to implement a decision ren- 
dered by a neutral arbitrator who had already evaluated the un- 
derlying facts and law. 

In the course of the appeal, I appeared on behalf of the Rule of 
Law Committee as amicus curiae opposing the application of the 
act of state and foreign sovereign immunity defenses. I also repre- 
sented the U.S. Chamber of Commerce, the National Association of 
Manufacturers, and the National Foreign Trade Council. Amicus 
briefs taking the same position were also filed by the Departments 
of State and Justice, the American Arbitration Association, and the 
International Law Committee of the Association of the Bar of the 
City of New York. 

A few days after the oral argument, but before the appeal was 
decided, LIAMCO and Libya settled the matter out of court, and 
the appeal was therefore dismissed. However, at the request of the 
amici, the court of appeals vacated the district court’s opinion in 
Sa to reflect the fact that the opinion had no legal precedential 
value. 

Unfortunately, the issues raised by the LIAMCO case remain un- 
resolved. The district court’s opinion continues to be discussed and 
cited; and the act of state and sovereign immunity doctrines may 
still be invoked by foreign governments unwilling to comply with 
adverse awards. The possibility that such defenses might again suc- 
ceed poses a continuing threat to American investors and under- 
mines he proper operation of international arbitration. 

It should also be pointed out that cases similar to LIAMCO may 
well arise from the awards being rendered by the Iran-United 
States Claims Tribunal if Iran fails to replenish the security ac- 
count out of which the awards have thus far been paid. Under the 
Algiers accords, Iran has the obligation to replenish the security 
account whenever the amount falls below $500 million. If Iran 
failed to live up to its obligation and if the funds in the security 
account were exhausted, then it would be necessary for American 
claimants to seek enforcement directly against Iranian assets wher- 
ever they could find them. 
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In any case, in the absence of passage of H.R. 3106 or its equiva- 
lent, United States claimants with awards against Iran could be 
prevented from enforcing those awards in United States courts on 
grounds of sovereign immunity or act of state. As such, anticipato- 
ry action by Congress is clearly warranted to safeguard American 
interests. 

In sum, the Rule of Law Committee strongly urges passage of 
H.R. 3106 in order to ensure that the proper enforcement of foreign 
arbitral awards under the New York Convention will not be unfair- 
ly frustrated. 

If I may, I would like to include in the record the so-called ““Mon- 
treat Convention.” This document was adopted by the Internation- 
al Law Association at its meeting in Montreal in 1982. The “Mon- 
treal Convention” undertakes to bridge the differences between Eu- 
ropean statutes on foreign sovereign immunity and the European 
Convention on State Immunity on the one hand and the American 
approach, which is incorporated in the U.S. Foreign Sovereign Im- 
rnunities Act, on the other hand. 

Thank you very much for your attention. 

[The statement of Mr. Leigh follows:] 
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STATEMENT OF MONROE LEIGH 


My name is Monroe Leigh. I am a partner in the law 
firm of Steptoe & Johnson. From 1975 to 1977, I served as 
Legal Adviser to the Department of State. From 1981 to 1982, I 
served as President of the American Society of International 
Law. } 

I am appearing here today on behalf of the Rule of 
Law Committee, which strongly favors passage of H.R. 3106. 

The Rule of Law Committee is a voluntary association 
of legal representatives of nine Anerican multinational comp- 
anies, including Bank of America; the Bechtel Group, Inc.; 
Bethlehem Steel Corporation; Chase Manhattan Bank; Chevron 
Corporaticn; Digital Equipment Corporation; E.I. du Pont de 
Nemours & Company; Exxon Corporation; and Texaco, Inc. 

The Rule of Law Committee which was originally 
organized in 1964 is primarily concerned with the international 
legal interests of American multinational companies. In 1964 
and 1965, it supported the second Hickenlooper amendment which 
was intended to limit the use of the act of state doctrine. In 
1976, it supported the enactment of the Foreign Sovereign 
Immunities Act. As in the present case, it actively seeks to 
strengthen the application of acknowledged legal principles to 
issues of international trade and investment. 

Y would like to emphasize at the outset that I am 


limiting my testimony to H.R. 3106 only. H.R. 3137, which you 
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are also considering today, has a much broader scope and deals 
with a number of sovereign immunity issues that H.R. 3106 does 
not attempt to address. The third bill you are considering 
today, H.R. 4342, is functionally identical to H.R. 3106. 

As an aspect of protecting U.S. investments abroad, 
the Rkule of Law Committee is gravely: concerned with the fair 
adjudication of commercial disputes that arise between private 
American investors and foreign governments. In many cases, 
international arbitration provides the best means of assuring 
that such disputes will be settled with objectivity and fair- 
ness to the investor. As a consequence, American investors 
frequently insist that arbitration clauses be included in their 
contracts with foreign governments. 

The United Nations Convention on the Recognition and 
Enforcement of Foreign Arbitral manda’ the so-called New 
York Convention, was concluded in 1958 for the specific purpose 
of assuring that awards rendered by means of international 
arbitration could be enforced in states party to the Conven- 
tion. As you know, the United States became a party to the 
Convention in 1970, and our accession is implemented in Title 9 
of the U.S. Code. That statute, like the Convention itself, is 
intended to guarantee the parties to an arbitration that a duly 


rendered award can be enforced against the losing party. 


1/ ~—Done in New York on June 10, 1958, entered into force on 
June 6, 1959, 21 U.S.T. 2518, T.I.A-S. No. 6997. 
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Unfortunately, certain recent decisions by U.S. 
courts have raised troubling and unnecessary uncertainties 
concerning the application of the statute and the Convention, 
In these cases, the enforcement of valid awards against foreign 
governments has been denied on the ground that such enforcement 
would conflict with the doctrines of sovereign immunity and/or 
act of state. A.R. 3106 takes a direct approach to preventing 
such unintended results. It clarifies the statute in question 
by expressly providing thet an agreement to arbitrate a dispute 
will constitute consent to the enforcement of any subsequent 
award, and that neither the act of state doctrine nor the 
foreign sovereign immunity doctrine may serve as a ground for 
refusing to enforce an award against a foreign government or 
its instrumentality. 

The problem that H.R. 3106 seeks to cure is well 
illustrated by a recent case involving the Libyan Government 
and the Libyan American Oil Company, known as LIAMCO. In 1955, 
Libya granted LIAMCO certain concessions for the exploration 
and production of petroleum in Libyan territory. The conces- 
sion agreement specified that arbitration would be used to 
settle any disputes. In 1973, Libya nationalized LIAMCO's 
concessions without compensation, and LIAMCO thereupon initi- 
ated arbitration proceedings. The arbitration was held in 
Geneva before a Lebanese jurist selected by the President of 
the Internati~1al Court of Justice. In 1977, the arbitrator 


issued a default award in favor of LIAMCO for $80 million. 
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Libya did not institute proceedings to have the award 
set aside in Switzerland; instead, it simply refused to comply 
with the decision. 

Foliowing protracted legal battles in Switzerland, 
France and Sweden, where certain Libyan assets were located, 
LIAMCO sought confirmation of the award in the U.S. District 
Court for the District of Columbia. Although Libya claimed 
sovereign immunity, the court quite rightly held that Libya had 
waived its right to such immpnity by agreeing in the concession 
contract to arbitration. However, the court then refused to 
enforce the award on the ground that enforcement would violate 
the act of state doctrine. The court reasoned that enforcement 
of the award would put the court in the position of passing 
judgment on Libya's political decision to nationalize LIAMCO's 
Grésetty 

Both parties appealed the district court's decision. 
Libya sought reversal on the sovereign immunity guestion, and 
LIAMCO argued that the court's reliance gn the act of state 
doctrine was misplaced. In essence, LIAMCO contended that by 
enforcing the award the court would not be sitting in judgment 
on Libya's political decision to nationalize LIAMCO's conces- 
sions. Rather, the court would merely be giving substantive 
effect to the cesults of an impartial arbitration that Libya 


had agreed to in advance. Moreover, LIAMCO pointed out that 


2/ Libyan American Qil Company v.- Socialist People's Libyan 
Arab Jamahbicya, 482 F. Supp. 1175 (D.D.C. 1980), vacated, 684 


F.2d 1032 (D.C. Cir. 1982). 
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under the New York Convention, it was not the court's function 
to second-guess an arbitral award the validity of which was not 
in dispute. Indeed, the very purpose of the New York Convention 
was, and is, to implement a decision rendered by a neutral 
arbitrator who had already evaluated the underlying facts and 
law. 

In the course of the appeal, I appeared on behalf of 
the Rule of Law Committee as amicus curiae opposing the 
application of the act of state and foreign sovereign immunity 
defenses. Amicus briefs taking the same position were also 
filed by the Departments of State and Justice, the American 
Arbitration Association, the U.S. Chamber of Commerce, the 
National Foreign Trade Council, the International Law Committee 
of the Association of the Bar of the City of New York, and the 
National Association of Manufacturers. 

A few days after the oral argument, but before the 
appeal was decided, LIAMCO and Libya settled the matter out of 
court, and the appeal was therefore dismissed. However, at the 
request of the amici, the court of appeals vacated the district 
court's opinion in order to reflect the fact that the opinion 
had no legal precedential value. 

Unfortunately, the issues raised by the LIAMCO case 
remain unresolved. The district court's opinion continues to 
be discussed and cited; and the act of state and sovereiyn 
immunitity doctrines may still be invoked by foreign govern- 
ments unwilling to comply with adverse awards. The possibility 


that such defenses might again succeed poses a continuing 
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threat to American investors and undermines the proper 
operation of international arbitration. 

It should also be pointed out that cases similar to 
LIAMCO may well arise from the awards being rendered by the 
Tran-U.S. Claims Tribunal if Iran fails to replenish the 
security account out of which the awards have thus far been 
paid. Absent passage of H.R. 3106 or its equivalent, U.S. 
Claimants with awards against Iran could be prevented from 
enforcing those awards in U.S. courts on grounds of sovereign 
immunity or act of state. As such, anticipatory action by 
Congress is clearly warranted to safeguard American interests. 

In sum, the Rule of Law committee strongly urges 
passage of H.R. 3106 in order to ensure that the proper 
enforcement of foreign arbitral awards under the New York 


Convention will not be unfairly frustrated. 
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STATE IMMUNITY 


RESOLUTION NO. 6 1982 

The 60th Conference of the International Law Association held in 
Montreal 29 August- 4 September 1982: — 
Commends the Committee on State Immunity and ity Chairman/ 
Rapporteur on their thorough work and the excellent Draft Convention on 
State Immunity annexed hereto. 
Receramends that the said Draft Convention be designated “The ILA 
Montreal Draft Convention on State Immunity”. 
Requests the Secretary-General of the Association to transmit this Resolu- 
tion and the annexed Draft Convention together with a copy of the Commit- 
lees report and (when available) a copy of the 60th Conference Report 
recording the discussion on the Committee's ‘work in Montreal to the 
Secretary-General of the United Nations. 
Recommends that in transmitung the above-mentioned documents to the 
Secretary-General, the Secretary-General of the Association should request 
him tomake this Resolution and the annexed Draft Convention avatlable for 
consideration: 

(a) By the Special Rapporteur and The International Law Commis: 
sion as a whole in connection with their work on State fmmunity and 
(b) By the representatives of aff State members of the United 

Nations. 
Recommends further to the Executive Council of the Associaton the disso- 
lution of the Committee on State Immunity, its work having been success- 
tully completed. 


* * * * 
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Mr. Guickman. I really don’t have any questions of you two. | 
think you will find as a general proposition that the committee 
would be supportive. How would you feel about including 3106 as a 
inal part of the bill 31(7, since it ends to relate to similar 

Mr. Oumsteap. Mr. Chairman, I thought you would probably ask 
that question, and | thought about a response to it. It seems to me 
since Chapter 2 of Title 9 to implenent the New York Convention 
on the enforcement of Foreign Arbitral Awards in U.S. statutory 
law that Chapter 2 of Title 9 is an appropriate place to clarify and 
make more certain the enforcement of awards rendered under that 
Convention’s provisions. 

If it were decided to amend the Foreign Sovereign Immunities 
Act instead, I assume there could be some form of cross-reference 
between the two parts of the Code. 

Mr. GuickMan. Assuming that we could do that with no problem, 
but it did seem to me that H.R. 3106 sort of naturally would fellow 
on to section 207 of chapter 2 of titie 9. 

Mr. Ovmsteap. I think there is another point to be made: H.R. 
3106 is simplicity personified. It may be able to be enacted almost 
as a technical clarifying amendment, whereas some aspects of the 
broader bill might be delayed for whatever reasons. 

Mr. GuicKMAN. OK. Well, we know there is some degree of con- 
troversy in 3137, but we shall see. We appreciate you two testifying 
today, and I presume—I am looking at Mr. Angulo’s testimony—it 
is slightly different, so if you two want to stay at the table, fine, if 
you want to leave, it would probably be more comfortable for me. 

Mr. ANGULO They are both old friends. 

As you indicated, my name is Manuel Angulo, senior partner 
and chairman of the International Law Department of the law firm 
of Curtis, Mallet-Prevost, Colt & Mosle, in New York. 

I am appearing first with great thanks to Mr. Shattuck and the 
committee to allow me to come before you this afternoon. In my 
individual capacity, and as a concerned member of the private bar, 
I am not here in representation of any firm or other organization, 
so I am fully responsible for my remarks today. Although the 
House bill 3137 contains a number of proposals for the amendment 
of the FSIA, I would like primarily to deal with that amendment 
which affects the act of state doctrine, and if time permits, I would 
perhaps make some reference to the proposed amendment regard- 
ing the attachment of assets in aid of execution. a“ 

If I may say so with some humility, I feel I am quite familiar 
with the rationale, history, and development of the act of state doc- 
trine and have been involved in number of cases which considered 
the scope of the doctrine. ; 

I mat tole concerned that if the proposed amendment 1606(b) is 
enacted, it will indeed ‘‘vex the peace of nations, which appear to 
be the buzz words regarding application of the doctrine. 

Its original formulation appears to me to be quite simple and un- 
complicated. I would like to quote from the Supreme Court case of 
Underhill v. Hernandez, in which the doctrine was first established 
in clear form. In that case the U.S. Supreme Court said, 


i i t i j her sover- 
Every sovereign state is bound to respect the independence of every ot 
eign State, and the courts of one country wil] not sit in judgment on the acts of the 
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government of another done within its territory. Redress of grievances by reason of 
such acts must be obtained through the means open to be availed of by sovereign 
powers as between themselves. 


What could be simpler than the obvious recognition that the 
courts of no country, among the community of nations, should be 
permitted to sit and determine the validity of acts of another 
friendly nation performed within its territory. 

Now, that was 1897. The Sabbatino cases came along 70 years 
later and modified what appears to be Underhill’s statement of ab- 
solute immunity. : , 

The Supreme Court again recognized that in Saggatino the basic 
rationale of the act of State was a separation of powers. I believe 
the court referred to constitutional underpinnings, although obvi- 
ously its decision was not required by the Constitution. 

Bear in mind, however, that in that case, an expropriation by the 
Cuban Government of property within its territory was not subject 
to scrutiny by the United States courts, even though it was a viola- 
tion of international law as the court then understood it. The Court 
abstained from interfering with a Cuban governmental decree, 
which admittedly in the environment of the time—and I remember 
it well—Cuba was certainly not the most popular government or 
friend of the United States. 

Now, the proposed amendment provides that the federal Act of 
‘State Doctrine shall not be applied on behalf of a foreign state with 
respect to any claim or counterclaim asserted pursuant to the pro- 
visions of this chapter, which is based upon an expropriation or 
taking of property, including contract rights, without the payment 
of prompt, adequate and effective compensation or otherwise in vio- 
lation of international law, or which is based upon a breach of con- 
tract. 

What is the purpose of that amendment? What is the reason for 
it? If one looks at the definition of commercial activity in the pro- 
posed amendment, it says that it will include a promise to pay by a 
foreign state any debt, security or guarantee issued by a foreign 
state. 

Now, those of us who are engaged in the banking practice will 
remember the Allied Bank case which involved a Costa Rican 
decree which in effect forbade the payment in dollars to dollar 
creditors in the United States. 

The district court in that case held that the Costa Rican decree 
was Clearly an act of state, a type of sovereign act that would nor- 
mally be performed by a sovereign power, and it refused to review 
the validity and effort of the Costa Rican exchange decrees, on the 
basis of the act of state doctrine. 

The second circuit on appeal didn’t talk about an act of state and 
talked about “comity” in affirming the lower court, at which time 
the banking community rose in righteous wrath and amicus briefs 
were filed. The second circuit—no doubt influenced by the banking 
community reaction reversed itself, and it did so on theory, al- 
though it is not clear entirely to me that the property rights had 
been taken which were to be paid in New York. 

Now, no one mentioned at the time, nor have I seen it in any 
written material discussing this, that in an earlier New York case, 
French, which involved actions of the Cuban Government in pass- 
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ing exchange controls, that forbade the payment of dollars under 
certain certificates the court held that the enactment of exchange 
controls did not contribute a “taking” or an “expropriation”. 

Someone brought to my attention not long ago the fact that our 

own Supreme Court has said the same thing, when the legal tender 
and gold clause cases were presented to it, holding that promulga- 
tion of legal tender legislation and revocation of the po standard 
did not result in “taking” under our Constitution. And yet in this 
proposed amendment we see again the words “taking,” ‘‘expropria- 
tion,” and “contract rights.” 
_ I perhaps should have acted on behalf of certain Mexican banks 
in connection with some recent cases in which American depositors 
put dollars in Mexican banks in the United States at tremendous 
rates of interest which were not available, and then in December of 
1982, the Mexican Government, in response to its own economic 
problems enacted exchange controls, under which U.S. dollars were 
not allowed to be paid out to these depositors. They could, however, 
receive pesos at a controlled rate which was considerably below the 
market rate. Suits were brought against the banks, and in all 
cases—I guess eight—I guess eight—while the Foreign Sovereign 
Immunities Act was not regarded as applicable in two of the appel- 
late cases, the act of state doctrine was. The courts held that the 
property was located in Mexico and the banks were in Mexico, not- 
withstanding that some of the deposits were made through inter- 
bank transfers. 

Now, under the proposed amendment, if I read it correctly, those 
cases would not have been decided the way they were, so that the 
Mexican banks, now having been nationalized, would be faced with 
an interesting dilemma: Pay the depositors in dollars, notwith- 
standing the fact that it would be contrary to the law to which 
they are subject, or risk a judgment against them in a US. court 
which could be enforced in this country on assets of these govern- 
mental banks—— : 

Mr. GuicKMaN. If I may interrupt you. In that particular case, 
assume for the moment that this statute were in law now, the bill 
3187, and the Mexican peso case that you just mentioned, would 
the jurisdictional requirements of the statute be satisfied, the sub- 
stantial contacts between the United States and the foreign govern- 
ment be established to even bring a lawsuit in the first place? 

Mr. Ancuto. Well, Mr. Chairman—— ; , 

Mr. GucKMAN. That is still a threshold, if I am not mistaken? 

Mr. ANGULO. The FSIA is a jurisdictional statute. The act of 
state is not. It is a judicial doctrine, as you know, to abstain from 
scrutinizing governmental acts of foreign states. The jurisdiction 
under the FSIA was satisfied in the Mexican bank cases first by 
proper service, and second, the courts seem to feel that at least one 
of the categories of needed contacts with the United States was sat- 
isfied, for example, that the acts occurred outside the United States 
but had a direct effect within the United States. In addition, the 
courts were persuaded that the issuance of a certificate of deposit 

ercial activity. aoe : 
og a latter onta | in my view that was an over simplification 
of what actually happened. at happened was exchange controls 
were enacted; and two, the banks were nationalized and became 
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part of the government; and three, the Mexican constitution was 
amended to provide that banking activities were only to be per- 
formed by—— 

Mr. GLICKMAN. Would you repeat that, please? 

Mr. ANGULO. Well, perhaps I am not answering your question di- 
rectly. The courts, with which I was concerned, felt that the juris- 
dictional basis was there, and it wasn’t there so much because of 
the movement of funds from through interbank transfers, but 
rather because there have been some solicitation by the Mexican 
banks, as well as by the potential depositors, so nobody really got 
too excited about the contact problem. 

Mr. GLICKMAN. Let me ask another question. I read your entire 
statement. Since you have had experience in this area, aren't we 
talking about two public policy objectives here? ‘The public policy 
objective of the status quo, which is to preserve the act of state ex- 
emption in the existing statute for the purposes of protecting rela- 
tionships with other countries, and protect the United States in 
comparable situations overseas? 

Mr. ANGULO. Right. 

Mr. GuckMAN. Protect commercial enterprises overseas and 
whatever. 

The other public policy issue is in a world in which the relation- 
ships between staces and their political operations overseas are be- 
coming a lot more volatile, particularly as it affects the United 
States, that we should have the option of being a little more flexi- 
ble in terms of how we deal with issues like expropriation of prop- 
erty, and that this doctrine should not necessarily act as an abso- 
lute bar for this country or its citizens to go after folks who have 
maybe taken advantage of us in an uncivilized fashion. How do we 
deal with that, now? 

Mr. ANGuLo. I think, Mr. Chairman, that the recent cases under 
the act of state doctrine have more or less pointed the way. You 
find a case-by-case analysis of whether the governmental act in 
question is one which would truly “vex the peace of the nations,” 
or be an embarrassment to our government in carrying out its for- 
eign affairs. 

The best example is the case involving a suit against the Iranian 
Government, which had expropriated a lease belonging to some Ira- 
nian nationals who were in exile and the lease had originally been 
issued to the A.P., the press people, with the request that they not 
sublease without the consent of the owners. 

The A-P., for one reason or another, sublet to the Canadian Press 
Corps, who were in very bad odor, because they had assisted our 
people in getting out of Iran. The court said the Iranian Govern- 
ment is not interested in this lease. This is not going to prove an 
embarrassment to them or to us in dealing with it, so there are de- 
grees where courts have found their way themselves, and to find 
an accommodation where you get away from the immunity. That is 
: partial answer to your question. Some drafting might be done 

ere. 

If I may just take another minute, the most astounding judicial 
remark I have heard was made in the Libra case by Judge Motley. 
“The court is not unmindful that the effect of the judgment is to 
reverse the Costa Rica decrees.” The court believes, however, that 
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in this situation, because its judgment is unlikely to ‘vex the peace 
of nations, there is less need for judicial deference to the foreign 
affairs competence of other branches of our government. 

Judge Goldberg, in the Callejo case, did not agree with Judge 
Motley, Mr. Chairman. 

I don’t think there is anyone in this room or elsewhere, who 
knows, of the Letelier family and is not in great sympathy with 
their plight predicament? I would like to record my agreement, 
with all due humility, with the representative of the State Depart- 
ment today in saying that this is a subject, state-sponsored terrorist 
ab that must be dealt with perhaps differently or in an isolat- 

way. 

No one would seriously propose that there would be no remedy 
for American citizens who are hurt in this country by terrorist ac- 
tivity, state-sponsored or otherwise. However, if you are going to 
pass this legislation permitting the attachment of property, even 
though it is not used in a commercial activity related to the par- 
ticular case involved, you are opening the door to a variety of other 
things, and one case that comes to mind—and that you probably 
have heard about—we have a treaty with Mexico under which per- 
sons convicted of certain crimes are allowed to serve their sentence 
in a United States prison. 

The Attorney General of Mexico was transporting several Ameri- 
cans convicted of drug offenses to Tijuana where they were to be 
delivered to the authorities in California to complete their prison 
term. The weather in Tijuana was bad, so the pilot, a Mexican 
pilot, requested permission to enter United States airspace. Permis- 
sion was granted under recognized procedure. He did enter the air- 
space, and coming back out again, he crashed into a telephone pole 
and killed everybody aboard. Suit was brought by the heirs. In this 
case Mexico was implementing a treaty with the United States, not 
performing a commercial act. It was merely complying with this 
obligation it had with the U.S. Government. 

I regret to say that while the district court applied the immunity 
statute, the Ninth Circuit reversed and certiorari was denied. If 
this amendment would pass it could be argued that the Mexican 
Government’s assets of any kind here would be subject to attach- 
ment. Now, maybe that is what Congress intends. It seems to me 
that this type of situation might well be settled by negotiation at 
the diplomatic level. 

peaintably, our State Department did not see fit to undertake 
those negotiations and the government of Mexico decided to de- 
fault, once they got the word that the Supreme Court had not 
granted them certiorari. 

[The statement of Mr. Angulo follows:] 
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Mr. Chairman, 


My name 15 Manuel R. Angulo and I am a senior 
Partner and Chairman of the Internaticnal and Comparative 
Law Department of Curtis, Mallet-Prevost, Co]t & Mosle, a 
155-year-old law firm headquartered in New York. 1 an 
very pleased to appear before the Subcommittee to testity 
today 1n my individual capacity as a concerned member of 
the private bar, and not as a representative of my firm or 
any other organization. I am also testifying today as a 
practitioner who has represented foreign governments and 
their state agencies, American companies and foreign 


corporations for close to 40 years. 


Although House bill 3137 contains a number of 
proposals for amendments to the FSIA, I will primarily 
deal with that amendment which affects the Act of State 
doctrine. The proposed new § 1606(b) greatly restricts 
the applicability of the doctrine, thereby undermining its 
basic rationale and purpose. If enacted into law, I 
believe this amendment will truly “vex the peace of 


1 


nations,“ and potentially endanger the harmony of our 


relations with friendly foreign states. 
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The relevant proposed new section 1606(b) of the 
FSJA provides as follows: 

The Federal act of state doctrine shall 

not be applied on behalf of a foreign 

state with respect to any claim or 

counterclaim asserted pursuant to the 


provisions of this chapter which is based 
upon an expropriation or other taking of 


property, including contract rights, 
without the payment of prompt, acequate & 


effective ccmpensation or otherwise in 
violation of international law or which 


is based upon a breach of contract, nor 

sail acy aostrine Gee =qeorcenert cot =n 

agreement to arbitrate or an arbitral 

award rendered against a foreign state. 

{Emphasis added} 

What is this proposed amendment designed to 
accomplish? Since the amendment appears to restrict the 
application of the Act of State doctrine, it follows that 
the intent of the amendment is to improve the remedies 
available to United States nationals, both individuals and 
enterprises, against foreign states. Clearly, restrictive 
application or total elimination of the doctrine would 
improve such remedies. But it would seem that the avail- 
ability of unlimited remedies against foreign states in 
our courts would prove highly prejudicial to our foreign 
relations with friendly countries. 

Let’s look at an actual case to determine the 
effect of this amendment. In Braka v. Bancomer, S.N.C.,* 


plaintiffs were a number of United States citizens who 
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purchased peso and dollar denominated certificates of 
deposit in 1981 from Bancomer, S.A., at that time, a 
privately owned bank. These Plaintiffs were all sophis- 
ticated investors who wished to have the benefits of 
unbelievably high interest rates not available in the U.S. 
They voluntarily placed their money in a Mexican bank 
subject to the laws of Mexico and voluntarily assumed the 
risks of devaluation, exchange controls and banking 
regulations which might affect their certificate of 
deposits rights. As recognized by the court in Riedel v. 
Bancam, “a depositor in a foreign bank submits himself and 
his assets to the changing laws and regulations of that 
country. This court must respect the absolute right of 
the Mexican government to regulate the banks within its 
borders."? 
In 1982, in response to an economic crisis, the 
Mexican government nationalized the entire private banking 
system and issued exchange controls which decreed that all 
bank deposits must be repaid upon maturity in the national 
currency. As a result of these decrees, plaintiffs 
received pesos at the prescribed exchange rate of 70-80 
pesos per dollar, instead of the then free market rate of 
135-50 pesos per dollar. Plaintiffs filed suit in the 


United States District Court for the Southern District of 
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New York for breach of contract as well as violations of 
the federal securities laws. Bancomer moved to dismiss 
the complaint, arguing that the court lacked jurisdiction 
under the FSIA, and that even if jurisdiction did exist, 
the Act of State doctrine precluded examination of Mexico's 
acts. The district court held that jurisdiction existed 
under the FSIA but dismissed the suit under the Act of 
State doctrine.* The plaintiffs appealed. 

The Second Circuit affirmed the district court 
and held that the issuance of certificates of deposit was 
a commercial activity under 28 U.S.C. § 1605(a)(2) of the 


FSIA.” 


But the absence of immunity did not make 
-_plaintiffs' claims justiciable. The court determined that 
because the situs of the plaintiffs’ certificates was in 
Mexico, the Act of State doctrine prevented judicial 
examination of the complaint. The court held that Mexi- 
co's enactment of exchange controls was not commercial 
activity, but sovereign governmental activity, since only 


6 


a sovereign could enact exchange controls. "{T]he 


mechanisms used by Mexico were conventional devices of 
Civilized nations faced with severe monetary crises."’ 

The Braka court refused to recognize the so-called commer- 
cial activity exception to the Act of State doctrine 


enunciated in the plurality decision in Alfred Dunhill 
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of London v. Republic of Cuba , 8 a case where the the 
refusal to pay was initiated by private ratner than 
sovereign order. Thus, Braka held that the relevant 
Mexican acts, taken "for the purpose of saving its 
national economy from the brink of monetary disaster, 


surely represents the exercise [of] powers peculiar to 


sovereigns."? 


Eight other courts, including two courts of 
appeal, have also held, based on similar facts, that the 
important governmental act, the regulation of the Mexican 
economy through the imposition of exchange controls, 


mandated dismissal under the Act of State aoctrine.?° 


First, I believe that the proposed amendment 
would reverse the Braka decision and the other eight 
recently decided cases referred to above, relating to the 
imposition of Mexican exchange controls and the resultant 
non-payment of United States dollar certificates of 
deposit. The decisions would be reversed to provide 
greater remedies to U-S. creditors who are in effect 
seeking an ‘insurance policy’ for any loss brought about 
by the action of a foreign sovereign. But such creditors 
are not entitled to such an ‘insurance policy' for U.S. 


losses, much less foreign losses.?+ Assuming that the 
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language of the proposed amendment inhibits the applica- 
tion of the Act of State doctrine in such cases, Can 
anyone conceive of a more "vexing" result than a foreign 
state found subject to the judgment of a United States 
court requiring it to pay obliigations, the payment of 
which is prohibited by its own laws? In the Mexican 
banking cases discussed above, Mexican law prohibited the 
payment in dollars of plaintiffs’ accounts. Recently, in 
Callejo v. Bancomerx, *“ the Fifth Circuit stated: "“{w])hile 
we are doubtful of our ability to foresee what will vex 
the peace of nations, we have no doubt that disregarding 
the Mexican regulations would be very vexing indeea."}9 
Second, by refusing to obey the United States 
judgment, that foreign state then beccmes subject to 
possible orders of attachment or execution on its property 


located in the United states.14 


This might well lead to 
significant and severe economic problems for the foreign 
state. 

Third, the proposed amendment reflects several 
instances of undefined and imprecise use of language. For 
example, since the amendment provides that the doctrine 
shall not be applied "on behalf of a foreign state," the 


definition of which includes agencies, instrumentalities, 


and in the Mexican case, nationalized private banks, there 
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would appear to be no prohibition to the application of 
the doctrine in cases involving only private parties. 
Thus, a private party could assert an act of state defense 
involving a contract right or breach of contract, but the 
foreign state could not. It would be hard to justify such 
an inconsistent result. For example, in the well-known 
Hunt v. Mobi1?® case, the defendant Mobil could assert an 
Act of State defense on its own behalf. But if the Libyan 
government became a party, it could not assert the de- 
fense. Or does the language mean that Mobil could not 
assert the defense pertaining to Libya? What happens to 
the concept cf foreign sovereign compulsion? 

As further evidence of the unclear use of 
language in the proposed amendment, it appears only to 
cover claims or counterclaims “based upon" direct acts of 
a foreign sovereign, which constitute expropriation or 
breach of contract in violation of international law. 

What about situations where the act of state, while 
relevant, is only indirectly implicated in the claim, such 


as in the Hunt case? 


The term "breach of contract" also requires some 
elucidation. To what exactly, does any claim “based upon 
a breach of contract" refer? Is this limited to a volun- 


tary repudiation by a foreign government of a contractual 
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obligation? Must the contract be part of a commercial 
transaction? Does this refer only to an isolated interna- 
tional transaction? What about the total repudiation of 
obligations payable in a foreign currency resulting in a 
breach of contract? What about a claim based on breach of 
contract between private parties where the breach is the 
result of a nationally mandated sovereign fiscal policy 
such as the imposition of exchange controls or other 
fiscal action taken by a foreign state consistent with the 
Bretton Woods Agreement? In this last situation can it 

be argued that there has been no breach since the contract 
has been "reformed" by operation of law, rendering it 
legal and enforceable in accordance with the laws of the 
foreign jurisdiction as the controlling law? 

A fourth problem arises if we assume that the 
proposed amendment would include exchange controls and 
similar fiscal enactments by a foreign state. A conflict 
arises with foreign policy objectives since the United 
States 15 a party toa the 1944 Bretton Woods Agreement 
creating the International Monetary Fund. ?® The United 
States supports and promotes the policies of the Interna- 
tional Monetary Fund which has mandated that Third World 
countries establish exchange controls and devalue national 


currencies in order to be eligible for international bank 
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loans. A conflict for U.S. foreign policy interests may 


arise if the Third World country, by complying with U.S. 
backed IMF imposed controls, defaults on its obligations 
to private U.S. lenders. 

Fifth, the amendment purports to extend the 
application of the Hickenlooper Amendment?’ to the 
expropriation or taking of intangible property, i.e. 
contract rightr, in violation of international law. 
Assuming the amendment is directed to sitnations such as 
those involved in the Mexican exchange control cases, it 
fails to recognize that the imposition of exchange con- 
trols, such as those imposed by Mexico, has been expressly 
held not to be an "expropriation" or “taking. "2® 
Moreover, the Supreme Court has held that United States 
property is not “taken”, as that term is used in the Fifth 
Amendment to the Constitution, by the enactment of legal 
tender and currency and Gold Clause legislation by the 
United States, which are basically exchange control 
measures .?? 

sixth, if we return to the words of the 
Sabbatino case concerning expropriation: 


Communist countries, although they 
have in fact provided a degree of compen- 
sation after diplomatic efforts, commonly 
recognize no obligation on the part of 
the taking ccuntry. Certain representa- 
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tives of the newly independent and 
underdeveloped countries have questioned 
whether rules of state responsibility 
toward aliens can bind nations which have 
not consented to them and it is argued 
that the traditionally articulated 
standards governing expropriation of 
property reflect ‘imperialist' interests 
that are inappropriate to the circyR- 
stances of emergent states. .. ..~ 

The disagreement as to relevant 
international law standards reflects an 
ever more basi. divergence between the 
national interests of capital importing 
and capital exporting nations and between 
the social ideologies of those countries 
that favor state control of a consider-_ 
able portion of the means of production 
and those that adhere to a free enter- 
prise system. It is difficult to imagine 
the courts of this country embarking on 
adjudication in an area which touches 
more sensitively the practical and 
ideological goals of the var3ous members 
of the community of nations. [1]t 
rests upon the sanguine presupposition 
that the decisions of the courts of the 
world's major capital exporting country 
and principal exponent of the free 
enterprise system would be accepted as 
disinterested expressions of sound legal 
principle by those adbsring to widely 
different ideologies. 


Thus, if under the new legislation, United 
States courts, in effect, revoke the use of the Act of 
State doctrine in the major areas in which it is used, it 
will likely give great offense to the expropriating or 


breaching nations. It could result in retaliation on an 


economic or political level by that state. Actions 
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against or prejudicial to United States businesses, 
military, and civilians may increase “since the concept of 
territorial sovereignty is so deep seated, any state may 
resent the refusal of the courts of another sovereign to 
accord validity to acts within its territorial borders. "79 
The United States Departments of State and 
Justice have in the past expressed reservations about the 
type of legislation represented by the proposed amend- 
ments. Concerning a similar Congressional bill, former 
Legal Adviser of the State Department, Davis Robinson, has 
stated, "[F]riction with foreign governments ecccurs with 
some frequency over alleged conflicts of jurisdiction and 
with regard to enforcement actions perceived to be inap- 
propriate extraterritorial exercises of jurisdiction by 
the United States. Such controversies may be isolated 
events in our relations with particular countries. Or 
they may involve long-term and deep-rooted differences, 
sometimes with close friends and allies."*4 
I wonder whether the U.S. Government and its 
agencies would resist a situation where comparable rules 
were applied by a foreign jurisdiction? Secondly, diplo- 
matic relations could be adversely affected, and there may 
be an increase in nonappearances and default judgments in 


the U.S. courts by foreign sovereigns. This may be 
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followed by attempts -n the United States to attach assets 
of a foreign state - hardly conducive to harmony among 
nations. 

If the United States Government was not willing 
to accede to the jurisdiction of the World Court in the 


2> 


U.S. v. Nicaragua case, would it be willing to accede to 


the jurisdiction of the courts of Nicaragua? Imagine a 
suit brought against the United States by Nicaraguan 
private businessmen for interference with the Nicaraguan 
domestic economy as a result of the United States imposed 
blockade. Would the United States permit prejudgment 
attachment of United States government assets or execution 
of a default judgment by the Nicaraguans against such 
assets iocated in Nicaragua? If suit were brought in 
Libya, would the United States government submit to 


jurisdiction or abide by a judgment against it? 


“In conclusion, parties with grievances that 
cannot be rectified in U.S. courts due to application of 
the Act of state doctrine are not without remedies. They 
can seek recourse in the courts of that state or through 
diplomatic channels, arbitration or treaty. 

The proposed amendments affecting the Act of 
State doctrine ignore the interdependent nature of the 


world economy. "We live in a world that daily grows more 
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interdependent. In 1970, international trade accounted 


for only 6 percent of the United States Gross National 
Product. Today, it is over 12 percent. 7° We live ina 
country, the United States, with a trade deficit of over 
$123 billion.?’ 

Therefore, it is more important than ever before 
that in order to encourage our export efforts, we acknowl- 
edge and be cognizant of the different economic and 
political systems that characterize our current and 
potential major trading partners. In order to peacefully 
co-exist with our fellow humanity, it is important to 
respect diversity. The amendment relating to the Act of 
State doctrine is ambiguous and could cause major politi- 
cal, diplomatic, and economic repercussions with other 
foreign states. It should be scraped. The sheer diversi- 
ty of cases impacted by the doctrine makes it suitable for 
a flexible case by case approach, not legislative attempts 
mandating a U.S. imposed version of international law on 
an across the board basis. We should preserve 80 years of 
jurisprudence and allow the Act of State doctrine to 
remain a positive and vital doctrine which should not be 
eliminated through the “back door" of the FSIA. ae 
remains a viable and important doctrine as we head toward 


the year 2000. 
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Although I have primarily addressed my remarks 
today to the proposed amendments impacting the Act of 
State doctrine, I would also like to make some brief 
comments about the proposed amendments affecting execu- 
tion of judgments. Under current law, only foreign state 
property “used for the commercial activity upon which the 


claim is basea, "28 


may be levied upon. The revised 
subsection 1610(a)(2) broadens the possibility of attach- 
ment to reach any property owned by a foreign state or 
state agency "used or intended to be used for a commercial 
activity in the United States," regardless of whether the 
property is involved in the cause of action. 

Utilizing the example of Braka v. Bancomer 
mentioned earlier, this amendment would permit any commer- 
cial property of Bancomer to be levied upon. Therefore 
bank accounts having no relation whatsoever to the claim 
could be attached, creating financial havoc on the bank 
itself as well as impacting other depositor's accounts 
with no. connection to the lawsuit. 

Moreover, broadening the scope of the provisions 
on attachment may also “vex the peace of che uations’ for 
the same Peatcue that infringing upon the Act of State 


doctrine does. At minimum, it reinforces the notion of 
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some nations that the U.S. takes too broad a view of the 
extraterritorial application of its municipal laws. 


I am now prepared to answer any questions from 
members of the Subcommittee. 


Thank you Mr. Chairman. 
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H.R. 4592, Admiralty Amendments to 
the Foreign Scvereign Immunities Act 


May 20, 1986 


Mr. Chairman, I want to thank you for holding this hearing on the 
Foreign Sovereign Immunities Act (FSIA). 

I introduced H.R. 4592 to amend the FSIA to correct some of the 
unfaic burdens which I believe the Act places on the maritime 
industry. 

As you know, I represent the great Port of Baltimore, and as its 
representative in Congress, and a member of the Merchant Marine and 
Fisheries Committee, have a keen interest in the effects of the FSTA 
on maritime-related businesses. 

Since its enactment, the FSIA has made it very difficult for many 
of those who, like my own constituents, furnish supplies, repairs and 
other services to foreign vessels who call at U.S. ports, to recover 
debts owed to them. Because many of these firms are in fact 
family-owned and operated, absorbing these losses can be extremely 
difficult financially. 


under ordinary circumstances, maritime law gives these suppliers 


a lien on the vessel which is enforced by arrest of the vessel. This 


THIS STATIONERY PRINTED ON PAPER MADE WITH RECYCLED FIBERS 


is-quite important beceuse these vessels often are in port for only a 
short time and their, owners and operators are often unknown to the 
supplier or their identity is hard to determine. Accordingly, 
suppliers rely on the credit of the vessel, which 1s the very reason 
for the lien in the first place. 

The FSIA changed that with respect to ships owned by foreign 
states. No longer is arrest of these vessels permitted in order to 
enforce a maritime lien. Instead, there is a special action provided 
by the FSIA which converts the old in rem arrest of vessel action into 
an in personam action against the foreign state which owns the vessel. 
Arrest of the vessel itself is prohibited. 

This would be acceptable, but the FSIA further requires that if 
the vessel is arrested by one who knew or should have known it was 
owned by a foreign state the entire claim of the supplier is lost. 

Mr. Chairman, this provision is unreasonably harsh becuase it is 
very difficult to determine on short notice whether or not a vesse} is 
owned by a foreign state. The supplier who is owed money is then 
faced with the dilemma of chancing an arrest or of letting the vessel 
leave port. If he has the vessel arrested, he runs the risk that a 
judge will say he should have known the vessel was owned by a foreign 
state, If he chooses to let the vessel go, and it turns out the 
vessel is not owned by a foreign state, he may lose his only real 
chance of recovering the debt owed to him. 

H.R. 4592 would do away with this harsh consequence and would 
instead substitute a remedy for damages for improper arrest. As a 
result, foreign states can be assured that there is a meaningful 
deterrent to frivolous arrest of their vessels. At the same time, 


American business can be protected from losing their claims against 


ships who do not pay their bills. 


An additional problem with the FSIA is the uncertainty of its 
relationship to the Ship Mortgage Act of 1920. As a result, there is 
great ambiguity in the law about dealing with the rights of a mortgage 
holder to foreclose on a preferred mortgage on a state-owned vessel. 
These uncertainties should be eliminated and H.P. 4592 does just that. 

Finally, H.R. 4592 incorporates language from the Suits in 
Admiralty Act to make it clear that the action provided by the PSIA 
will procedurally be handled in the same way as the in rem case for 
which it is a substitute. 

Mr. Chairman, the proposed changes to the FSIA in H.R. 4592 will 
provide greater protection to maritime businesses without 
jeopoardizing the sovereignty of nation's whose ships cal] at American 
ports. Each of H.R. 4592's provisions is also included in S. 1071, 
introduced in the Senate by my colleague from Maryland, Senator 
Mathias. 

Again, I appreciate the chance to make these comments to the 
Subcommittee. I urge that you report H.R. 4592 favorably as soon as 


possible. 


230 


EMBASSY OF CHILE 
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WASHINGTON. D C 20036 


June 23, 1986 


The Honorable 

Dan Glickman 

Chairman 

Subcommittee on Administrative Law and 
Governmental Relations 

Committee on the Judiciary 

U.S. House of Representatives 

Washington, D.C. 20515 


Dear Mr. Chairman: 


In his testimony before this Subcommittee on May 20, 1986, 
Mr. Samuel J, Buffone discusses the events surrounding the murder of 
Orlando Letelier and Ronni Moffitt in 1976. He also discusses the 
cases subsequently brought in U.S. federa). court by the decedents‘ 
families. 


In the course of his testimony, Mr. Buffone, who is legal 
counsel to the decedents’ families, portrays the Republic of Chile as 
an instigator and conspirator in the deaths of Mr. Letelier and Mrs. 
Moffitt. He also implies that the Republic of Chile failed to assist 
in the apprehension and trial of the individual perpetraters of the 
crimes and he characterizes the role of Chile in the subsequent civil 
litigation as a concerted attempt to avoid its legal cesponsibilities. 


As Ambassador of Chile I would like to take this opportunity 
to inform the Subcommittee that Mr. Buffone's statements with regard 


to Chile's role in these events are highly misleading and, in some 
cases, wholly inaccurate. 


An the Republic of Chile has repeatedly emphasized to the 
U.S, Government as well as publicly, it had no involvement whatsoever 
in the reprehensible crimes resulting in the deaths of Mr. Letelier 
and Mrs. Moffitt. The highest officials of the Chilean Government 
have stated publicly, and continue to state, that no Chilean official 
was authorized to commit the criminal acts imputed to Chile by Mr. 
Buffone. Moreover, the Republic of Chile has not only condemned these 
crimes; it has also cooperated fully in the related investigations 
carried out by the U.S. authorities, including deporting an American 
national, Michael Townley, from Chile to the United States so that he 
could be brought to justice for the murder of Mr. Letelier and Mrs. 
Moffitt, which he subsequently confessed to. 
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Specifically in response to Mr. Buffone's testimony, 1 wish 
to present the following facts: 


1. The default judgment rendered against Chile in 1980 by the 
U.S. District Court for the District of Columbia were the result of 
Chile's justified refusal, on grounds of international legal 
Principle, to submit to the jurisdiction of s United States court in 
the civil ection instituted by the decedents’' families in the United 
States to recover monetary ce oompense. In this regard, Chile has 
consistently maintained that the U.S. courts have no basis under 
intecnational law, or indeed under U.S. domestic law, to exercise 
jurisdiction over a foreign sovereign state in an action of this 
nature. International and .S. domestic legal precedents relating to 
foreign sovereign immunity consistently hoid that unless a claim is of 
a private or commercia) nature, 28 foreign state is entitled to 
immunity from prosecution in the courts of another nation. Clearly, 
the claims in the civil action brought by the decedents’ families are 
not the private or commercial claims to which a sovereign nation may 
be subjected under international law and which are contemplated in the 
U.S. Poreign Sovereign Immunities Act. Paced with such claims, as a 
matter of principle of the utmost significance under the law of 
nations, the Republic of Chile could not permit itself to be subjected 
to the jurisdiction of a national court of another state in a highly 
politicized atmosphere. 


The Republic of Chile‘s reliance on this principle was 
repeatedly communicated to the U.S. Government in a series of 
Diplomatic Notes beginning in 1979 in which Chile strongly objected to 
the U.S. District Court's attempted exercise of jurisdiction. For 
example, in its Diplomatic Note number 102 of June ll, 1980, Chile 
stated: 


{I}]nternational law does not permit one state to 
exercise jurisdiction over a co-equal sovereign with 
respect to a claim of this nature. This is 
particularly so where the latter sovereign has formally 
and unequivocably stated that the accusations against 
it are untrue and where the claim of “agency” has been 
specifically controverted by the sovereign itself. As 
mentioned in previous Notes, the United States statute 
in question is purported to be based upon international 
law, If the United States is to act in accordance with 
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international law, its law must be so interpreted and 
applied. A law intended to address private wrongs and 
ordinary commercial activities cannot, consistent with 
international law, be converted into a device for 
asserting jurisdiction with respect to a false 
political accusation against another sovereign nation. 


eee 


There is no example known to international law in which 
a state has been subjected to the jurisdiction of a 
Mational court in a case of this sort. Nor is there 
any example known to the Government of Chile in which 
the United States has accepted assertion of 
jurisdiction over the United States by the national 
courts of a foreign sovereign in a case like this one. 


In lodging this protest, the Government of Chile is 
fully convinced that it is defending the principle of 
the sovereignty of every independent nation. 


It may be added that the U.S. District Court's disregard for 
the sovereignty of Chile is made even more objectionable by the fact 
that the decedents' families could have filed a civil action in the 
courts of Chile seeking such damages as they deemed warranted. 


2. It must also be emphasized that on numerous occasions 
beginning in January 1979, the Repubiic of Chile has invited the 
United States Government to resolve the jurisdictional dispute 
described above through international adjudication. However, Chile 
has received no response to these proposals. Thus, although Chile 
feels strongly that its sovereignty demands a denial of the assertion 
of U.S. domestic court jurisdiction in this case, Chile — in a 
gesture of fairness and good will — has repeatedly offered to have 
this jurisdictional dispute resolved through international 
adjudication or arbitration with the United States. Chile cannot be 
blamed that such adjudication has never taken place. 


3. While the Republic of Chile does not believe that this 
Subcommittee is the proper forum for disputing the specific findings 
of the U.S. District Court in connection with Chile's alleged 
liability for the heinous crimes that resulted in the deaths of Mr. 
Letelier and Mrs. Moffitt, at least three points should be noted in 
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light of Mr. Buffone's testimony before this Subcommittee: 


(1) Pirst, the District Court, in rendering judgment against 
Chile on the merits, relied principally on the testimony of Michael 
Townley. Yet Townley's testimony could hardly have been less 
reliable. Townley, a U.S. national who admitted to having personally 
manufactured the bomb and procured the assistance of two cuban 
expatriots who were indicted for the very crimes in question, also 
admitted to having at least once before lied to both the Chilean and 
the U.S. authorities as to his role in the crimes. Bis testimony was 
further tainted by his having accepted an obligation to testify for 
the prosecuting authorities against the indicted men in exchange for a 


reduced prison sentence -- that is, by way of a “plea-bargain.* 
(Indeed, for this reason, under Chilean law -- in common with thet of 
most civil law countries -- his testimony would be inadmissible in 


either a criminal or a civil proceeding.) Moreover, the “testimony* 
of this convicted criminal was in fact a transcript of Townley's 
testimony given in the course of an entirely different legal 
proceeding. This was a criminal action against his alleged 
co-conspirators whose convictions were reversed on appeal. When these 
alleged co-conspirators were retried, the action ended in an acquittal 
by the jury that heard Townley's testimony in the second criminal 
trial. Since Townley refused to appear before the District Court in 
the civil proceeding against Chile, he was never personally questioned 
directly nor cross-examined by that court with respect to his 
unsupported charges. The Republic of Chile finds it astonishing that 
the self-serving testimony of such a person claiming to have acted as 
an agent for a foreign government would even be considered against the 
official representations of that foreign sovereign that neither 
Townley nor any other person was acting on behalf of the Republic of 
Chile in the commission of the crises in question. 


(ii) Despite Mr. Buffone's frustration over the fact that the 
decedents' families have been unable to execute upon the judgment of 
the District Court, this inability is based on a unanimous decision of 
the U.S. Court of Appeals for the Second Circuit, which held, inter 
alia, that the 0.S. Foreign Sovereign Immunities Act does “not provide 
for execution against a foreign state's property under the 
circumstances of this case." The plaintiffs sought review of this 
decision by the U.S. Supreme Court, but the Supreme Court denied the 
plaintiffs’ petition for certiorari. 
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4. Although Mr. Buffone implies that the Republic of Chile 
attempted to frustrate attempts by the U.S. Government to see that 
justice was done in this case, nothing could be further from the truth. 


Throughout the history of these events, Chile has offered its 
fullest cooperation in the criminal investigations conducted by the 
U.S. authorities. Indeed, the Republic of Chile took the 
extraordinary atep of allowing U.S. prosecutors to come to Chile and 
interrogate, in Chile, officers and employees of the Chilean 
Government, Moreover, the Republic of Chile conducted its om 
investigations into the crimes in question; and it excepted from its 
1978 decree of general amnesty any individuals who may have been 
implicated in the matter. 


Equally significant is the fact that the Republic of Chile, 
in order to aid the U.S. Government in its apprehension of the 
responsible criminals, expelled Michael Townley from Chilean 
territory, and did so in a manner that ensured that he came into the 
custody of U.S. authorities. Townley thereafter became the w.S. 
Government's principal witness in the criminal Prosecutions of 
Townley's co-conspirators, 


Finally, Mr. Buffone implies that the Republic of Chile 
purposely failed to cooperate with the U.S. authorities by simply 
“refusing” to extradite certain Chilean nationals vho were allegedly 
responsible for ordering the crimes in question. In fact, the 
Government of Chile transmitted the U.S. requests for extradition to 
the Supreme Court of Chile on the day after they were received; and 
the Supreme Court of Chile after careful ‘consideration rendered 
judgment that the extradition of these individuals -- because they 
were Chilean nationals -- would be contrary to the law of Chile. 


In this respect, it should be emphasized that the identical 
result would have been cequired under U.S. law had the roles been 
reversed. Article V of the 1902 Treaty on Bxtradition between the 
United States and the Republic of Chile estates that “(njeither of the 
contracting parties shall be bound to deliver up ite own citizens or 
subjects under the stipulations of this Treaty." Construing identical 
language in the U.5S.-Prance Extradition Treaty of 1909, the v.s. 
Supreme Court unequivocally held. in 1936 that this language created an 
absolute bar to the extradition of U.5s. citizens to France. Thus, the 
Supreme Court of Chile rendered the exact same judgment that a federal 


235 


EMBASSY OF CHILE 
1732 MASSACHUSETTS AvVENrE N W 


WASHINGTON DC roa 


The Hon. Dan Glickman 
June 23, 1986 


page 6 


court in the United States would have been required to render under 
U.S. law had the roles been rceversed: for example, if Chile now 
tequested the extradition of Townley from the United States, the U.S. 


courts would be legally bound to deny the extradition request under 
the 1936 ruling of the Supreme Court. 


It should also be observed that the Supreme Court of Chile, 
like the U.S. Supreme Court, is separate from and independent of the 
executive branch of the government. Under Chilean law the extradition 
requests in question were to be decided in the first instance by the 
President of the Supreme Court of Chile in accordance with the 
relevant Treaty. The President of Chile has no authority under the 
Chilean Constitution to reverse the Supreme Court. 


In summary, as the record will show, the Republic of Chile 
has repeatedly confirmed that it had no involvement whatsoever in the 
reprehensible crimes resulting in the deaths of Mr. Letelier and Mrs. 
Moffitt. The Republic of Chile has not only condemned those crimes 
but has also cooperated fully and has deported the American national, 
Michael Townley, from Chile to the United States so he could be 
brought to justice for these murders. The default judgment readered 
against Chile in the civil suits based on these murders arises from 
the justified refusal of the Republic of Chile to submit to the 
jurisdiction of a U.S. national court. Instead Chile has repeatedly 
invited the United States Government to accept resolution of the 
jurisdictional dispute involved through international adjudication. 
The United States has not responded to this offer. 


I would be grateful if this letter would be printed as part 
of the record of the May 20, 1986 hearings before the Subcommittee so 
that the public will have a more balanced account of sy country's 
position on the Letelier case. 


Sincerely, 


tl Fe pe eee iz 


Ambassador of ile 
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AMERICAN ARBITRATION ASSOCIATION 


April 29, 1986 
Hon. Dan Glickman 
Chairman 
Subcommittee on Administrative Law 
and Governmental Relations Federal Express 


House Judiciary Committee 

Rayburn House Office Building - Room 8-351 
Independence Ave. & South Capitol St., 5.W. 
Washington, DC. 20515 


Dear Representative Glickman: 


This letter is the Association’s statement for the record of your subcommittee’s 
consideration of H.R. 3137 - Enforcement of Foreign Arbitral Awards against 
Foreign Sovereigns which would amend the Foreign Sovereign Immunities Act 
of 1976. This expression of our views is limited to the arbitration aspects of 
the proposed legislation. ~ 


The American Arbitration Association , an educational! membership organization 
was founded in 1926 and incorporated under the Not-For-Profit Corporation 
Law of the State of New York. Its purposes, among others, are to promote the 
knowledge and effective use of international commercial arbitration throughout 
the world. The AAA has accumulated much knowledge and experience in the 
administration of international commercial arbitration and the enforcement 
of foreign arbitral awards. Its leadership role in the field of Private dispute 
settlement and its position in the arbitration field is acknowledged both in this 
country and abroad, The AAA has a strong and fundamental! interest in furthering 
the generally accepted principles of international arbitration, a process which 
facilitates international trade and investment, in which U.S. business is heavily 
engaged and seeks expansion. 


The Association supports the enactment of Section 2 of H.R. 3137, which 
would add paragraph (6) to Section 1605(a) of the FSIA, This support derives 
from careful consideration of the concepts embodied in the proposed section 
by the Association’s advisory bodies on international commercial arbitration 
and the approval of its Law Committee. 


Hon. Dan Glickman 
April 29, 1986 
Page Two 


Our support and endorsement of Section 2 is based on an existing concern 
for the Proper interaction between the enforceability of an international 
arbitration agreement or award with or against a foreign state or its 
instrumentalities and the FSIA, as interpreted by United States courts, because 
the Act now contains no explicit provision for jurisdiction to enforce arbitration 
agreements or awards. The legislative history of the Act indicates Congress’ 
intent that actions to enforce arbitral agreements and awards may be brought 
under Section 1605(aX1), which provides for jurisdiction in any case “in which 
the foreign state has waived its immunity either explicitly or by implication, 
notwithstanding any withdrawal of the waiver which the foreign state may purport 
to effect except in accordance with the terms of waiver (28 U.S.C. § 1605(aX1)). 


The House Report notes that “the courts have found such waivers in cases 
where a foreign state has agreed to arbitration in another country or where the 
foreign stare has agreed that the law of a particular country should govern a 
contract.” 


implied consent to United States jurisdiction is found where the agreement 
to arbitrate provides for arbitration in the United States, the arbitration takes 
place in this country, or the underlying claim is one that could have been brought 
in the federal district courts for adjudicztion in the first instance. But when 
the arbitration takes place in the territory of a foreign state or ina third state, 
the lack of statutory clarity is troublesome. The confusion in decisions of the 
United States courts was recently reviewed by the Seventh Circuit Court of 
Appeals in Frolova_y. Union of Soviet Socialist ieee 761 F.2d 370 (1985), 
where the court stated in dictum that U.5, courts have generally restricted their 
findings of implied waiver of sovereign immunity to the specific instances cited 
in the tegislative history of FSIA. 


Enactment of Section 2 would go far to strengthen international commercial 
arbitration by enlarging the scope of waiver of sovereign immunity under FSIA 
to explicitly include any agreement to arbitrate matters capable of settlement 
under U.S. law, where there is a freely negotiated future disputes arbitrarion 
clause in a contract with a foreign nation or its instrumentality. Under the 
proposed section, sovereign immunity could not be asserted in any case brought 
to enforce an arbitration agreement with a foreign state or an award rendered 
against the foreign state under such agreement, where the arbitration takes 
place in the United States; where the underlying claim against the fereign state 
could have been brought in a United States court under the FSIA; or where the 
agreement or award is governed by a treaty or other international agreement 
in force for the United States which calls for the recognition and enforcement 
of arbitral agreements and awards. 
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Enactment of the section would reinforce these clauses which are especially 
valuable because they provide an important method of submitting a whole complex 
of relations between states and foreign private parties to the rule of law and 
because they accommodate to the disposition of some states and governmental! 
agencies to accept binding arbitration rather than submission to the jurisdiction 
of the courts and laws of another country. 


Section 3 of the bill would amend FSIA with respect to the federa! Act of 
State doctrine by providing that it shall not bar enforcement of an arbitration 
agreement or award rendered against a foreign state. Adoption of this concept 
would have a positive effect on international commercial arbitration since it 
would address a concern posed by a recent case, Libyan American Oil Co. v. 
Socialist People’s Libyan Arab Jamahirya, 482 F.Supp., 1175 (D.D.C. 1980). Here, 
the trial court refused to confirm an arbitration award rendered against Libya 
in Switzerland pursuant to the United Nations (New York) Convention on the 
Recognition and Enforcement of Foreign Arbitral Awards. The award determined 
the value of certain expropriated assets resolving a breach of contract claim 
which the parties had agreed would be settled by arbitration. On the appeal, 
the American Arbitration Association appeared as Amicus Curiae and urged 
the court to hold that under federal law an arbitral award rendered abroad in 
a Convention country, may not be refused enforcement here because the state 
party to the decision attempted to nullify its contract commitment to arbitrate 
and, that a state’s general right to nationalize assets in its own territory cannot 
override the treaty obligation of the United States to another country to enforce 
an arbitral award rendered in that country pursuant to the New York Convention. 


The case was settled before the appeal was heard and the decision below 
vacated but the result -- denial of enforcement by reason of an act of state of 
an international commercial arbitration award rendered in a country to which 
the U.S. had a treaty obligation under the New York Convention -- cast a shacow 
on the effectiveness of the international arbitral process. That process could 
be frustrated if awards against foreign states cannot be recognized and enforced 
in U.S. courts when a state unilaterally determines that it is in its best interest 
to repudiate its arbitral commitment. Section 3, if enacted, could serve to resolve 
this situation. 


Sincerely, 


Mnctne PH ater y — 


Michael F. Hoellering 
Genera! Counsel 
MFH:id 
Duplicate original to: 


Senator Charles Mathias 

Russell Senate Office Building 

Room 387-A 

Delaware Ave. & Constitution Ave., N.E. 
Washington, DC 20510 
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Mr. GuickMaAN. Thank you I appreciate your testimony. This is 
an interesting and a complicated subject. I basically disagree with 
Mr. Angulo, but I respect his views. I also disagree with the State 
Department’s position. On the other hand, at some point we are 
going to have to try to get their concurrence or their consensus in 
this legislative process or else we are going to probably get a bill 
that is going to be vetoed is one of my concerns. 

So, as we move through this process, the fact that we had such 
an indepth day of testimony, it will be helpful to us. I appreciate 
especially the views of the American Bar Association, because they 
have given us a lot of material that can be useful in determining a 
committee record, so we appreciate the fact that you all came down 
here and spent so much time. 

The hearing is adjourned. ; 

{[Whereupon, at 4:15 p.m., the subcommittee adjourned.] 


240 


ADDITIONAL STATEMENTS 


FOUMOHO 19DT 


National Association of Stevedores 


2011) EYE STREET, NW SUITF 601 WASHINGTON, DC 20006 202 296-2810 


June 24, 1986 


The Honorable Dan Glickman 

Chairman 

Administrative Law and Governmental 
Relations Subcommittee 

House Judiciary Committee 

Room 2137 

Rayburn House Office Building 

Washington, D.C. 20515 


Dear Chairman Glickman: 


Enclosed is the statement of the National Association of 
Stevedores for the record of the May 20, 1986 hearing on 
certain proposed amendments to the Foreign Sovereign Immunities 
Act (FSIA). 


These comments specifically address H.R. 4592, the bill 
which would amend only the maritime provisions of the FSIA. We 
strongly support this non-controversial bill, which will 
correct an injustice against the American marine service and 
shipping industries, and we urge you to expedite its movement 
through your Subcommittee and Congress. 


Thank you for your kind consideration. 


Respegtfully, 
ae s 
WO Vite, 
Thomas D. Wilcox 


Executive Director 
General Counsel 


TDW/har 


enclosure 
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Statement of the 
National Association of Stevedores 
Before the 


House Judiciary Subcommittee on 
Administrative Law and Governmental Relations 


On 


Amendments to the Foreign Sovereign Immunities Act 
(H.R. 4592) 


Submitted by 
Thomas D. Wilcox 
Executive Director and General Counsel 
National Association of Stevedores 
2011 Eye Street, NW 


Suite 601 
Washington, DC 20006 


June 23, 


1986 
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The National Association of Stevedores (NAS) is a member- 
ship trade organization: representing the United States steve- 
dore and marine terminal industry. NAS member companies employ 
tens of thousands of longshore labor to load and unload ships 
calling at this country's ports in both foreign and domestic 
commerce. NAS member companies do business on all of the 
nation’s seacoasts, in the states of Alaska and Hawaii, in the 
Commonwealth of Puerto Rico, and in various inland ports. 

The NAS submits these comments for the record of the May 
20, 1986 hearing before the House Judiciary Subcommittee on 
Administrative Law and Governmental Relations on proposed 
amendments to the Foreign Sovereign Immunites Act (FSIA) (28 
USC Section 1602 et seq.). These comments address H.R. 4592, 
the bill concerning only the maritime provisions of the FSIA. 

The NAS strongly supports H.R. 4592 which would amend an 
unfair and unjust provision in the FSIA, 28 USC Section 1605 
(b), which applies to foreign, state owned ships and is 
draining the funds and taxing the efficiency of American 
Maritime service companies. 

Currently, U.S. law allows a claimant for maritime 
services rendered to a ship to pursue the traditional admiralty 
remedy and sue that debtor ship in an in rem proceeding and 
obtain a pre-judgement attachment of that ship as security for 


its claim. However, Section 1605 (b) of the FSIA eliminates 
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the in rem right against a ship owned by a state owned entity 
as defined in the FSIA. H.R. 4592 would remove that unjust 
provision and make state owned ships equal with all other 
ships. 

Why is the right of an in rem pre-judgement action so 
important to stevedores and other marine service companies? 
This action, which allows a claimant to arrest a vessel until a 
court orders the claim paid, or a bond is posted by the 
shipowner, or the claim is paid, is recognized by all maritime 
nations as a *+.st and practical method of protecting the rights 
of the claimant. The purpose of this is to prevent the asset 
from fleeing the jurisdiction of a nation's courts to avoid 
paying its debt. When a ship leaves the United States and 
never returns, the claimant either must chase it throughout the 
world or give up his claim. Even if the ship is found in 
another country's jurisdiction some foreign courts do not 
recognize liens other than those created under their own laws. 

Adoption of the FSIA has lead to the virtual loss of this 
right to commence an in rem action against a foreign, 
state-owned ship and that right was replaced by the in personam 
procedure described in Section 1605 (b). This section requires 
the claimant to give notice both to the person having 
possession of the ship and to the foreign state itself. Once 


these notices have been given, the action is an in personam 


{ 
action against the foreign state to collect the debt. 


Unfortunately, Section 1605 (b) (1) also provides that the 


notification to the person in possession of the ship shall not 
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be deemed to have been delivered, nor may it thereafter te 
delivered, 1f the ship or cargo is arrested pursuant to process 
obtained on behalf of the party bringing suit - unless the 
Party was unaware that the vessel or cargo of a foreign state 
was involved, in which event the arrest is considered invalid. 

That means that the arrest not only is invalid if the 
claimant knew the vessel was owned by a foreign state but also 
if he “should have known" the vessel was owned by a foreign 
state. In either case, the claimant not only loses the in rem 
action but alsc loses any in personam right against the owner. 
In other words, he loses the entire claim. 

The severity of this penalty on the claimant fails to make 
sense. As described above, a claimant may have only one, 
time-constrained opportunity to take the proper steps to 
enforce his lien. If he fails to act swiftly, his claim will 
be lost. If, under the FSIA, he concludes that a ship is 
privately owned and pursues his claim through an in rem action, 
he could lose, and in most cases has lost, that claim if the 
ship is state owned. Conversely, if he concludes that the ship 
is state owned and pursues his claim as outlined under the 
FSIA, he may lose his only chance to collect his claim because 
once the ship is gone there may be no asset against which to 
enforce the in personam judgement. 

In addition, determining who actually owns a ship is one 
of the great games of the maritime industry. Even the most 


respected maritime publications fail to demonstrate whether a 


ship is privately owned or state owned. Often, there are 


245 


several owners of one parent corporation. 


Lioyd's Register and 
American Bureau of Shipping Register do not have the 


capability to list such information. Ship Ownership constantly 


the 


changes. Ships are bought and sold overnight, ance such sales 
often are not reported to the appropriate publications. 

Determining the nature of ownership and the proper proce- 
dure to follow in pursuing a claim is difficult enough down at 
the docks, and the current version of the FSIA often requires 
seeking the assistance of the State Department. 

The claimant must gather copies of invoices, approach the 
State Department about the claim and then wait while State 
contacts the foreign state to request payment of the claim. Yet 
the State Department only can request. 

The NAS does not wish to have the FSIA amended simply to 
avoid confusion. NAS member companies want the change because 
the current system has cost them millions of dollars over the 
past several years. And the money that is being lcst is going 
directly into the coffers of foreign governments or their 
commercial entities. 

The United States government should not allow government 
controlled fleets to have such an unjust advantage and these 
fleets should not be allowed to enjoy advantages in commercial 


activities which are denied to privately owned foreign and U.S. 


flag shipping companies. The NAS understands that both the 


Department of State and the Department of Justice agree and 


support enactment of H.R. 4592. 


The NAS recently surveyed its membership to determine just 


5c ees 
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how much money stevedore companies are losing due to Section 
1605 (b) of the FSIA. Twenty-three companies responded. The 
average American stevedore company has outstanding debts of 
$268,000.00 with foreign, state owned ships. HORS 4592 will 
help them collect this money. 

The money, it should be remembered, will be used to pay 
the wages of American workers - longshoremen, office workers 
and others - and will be used to pay for new equipment to make 
the stevedore and marine services industries more productive. 
If Congress fails to amend the law, that money will continue to 
be lost to financing charges and legal fees, or may never be 
collected. | 

For this reason the NAS seeks quick passage of H.R. 4592, 
which will eliminate an unjust provision of the Foreign Sover- 
eign Immunities Act that is hurting American stevedore, marine 
terminal and other marine service companies, and will eliminate 
an unfair preference toward state owned ships that is not 
enjoyed by American ships. There simply is no justification 
for continuing this inequity. 


Respgctfully submitted, 


7, a 


Thomas D. Wilcox 


Executive Director 
General Counsel 
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